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CYR, Senior Circuit Judge. Three attorneys who
represented Stephen A, Saccoccia — a convicted drug dealer and
noney | aunderer —appeal froma district court order directing that
they forfeit sone of their attorney fees to the governnent.

I

BACKGROUND

The grand jury returned an indi ct ment agai nst Stephen A
Saccoccia in Novenber 1991, charging him with one count of
conspiracy wunder the Racketeering Influenced and Corrupt
Organi zations Act, 18 U.S.C. 8 1963(d) (RICO, as well as several
counts of laundering proceeds from an illegal drug trafficking

operation. See United States v. Saccoccia, 58 F.3d 754 (1st Cr

1995) . The governnent also sought the forfeiture of all the
busi ness and personal property directly or indirectly derived from
Saccoccia's racketeering activities, explicitly including al nost
$137,000,000 in currency, and, in the alternative, sought the
surrender of all non-tainted property of equival ent value (if any)
shoul d Saccoccia's tainted property have becone unavail able. See
18 U.S.C. 88 1963(a), (m. The district court pronptly enjoined
the transfer of the forfeitable property designated in the
indictment. See id. § 1963(d)(1)(A).

Saccoccia retained Jack Hill, Esquire, and Kenneth
O Donnell, Esquire, to defend him in the RI CO prosecution; he

retained Stephen Finta, Esquire, to defend him against noney



| aunderi ng charges pending in California. W turn nowto a nore
detail ed description of the district court proceedi ngs bel ow.
Beginning in March 1992, under rather suspicious
ci rcumst ances, Saccocci a caused $504,985 to be delivered to Hill
$410,000 to O Donnell, and $469,200 to Finta, all for |egal fees.
Approxi mately one year |ater, Saccoccia was convicted and ordered
to forfeit the $137,000,000 in currency specified in the
i ndictnment. W subsequently affirnmed both the conviction and the

forfeiture. Saccoccia, 58 F.3d at 754; see also United States v.

Hurley, 63 F.3d 1 (1st GCr. 1995). Once the governnent discovered
that Saccoccia had paid large legal fees to HIlI, O Donnell, and
Finta, it submtted a notion to conpel themto turn over the fees
as property subject to forfeiture.

The district court granted the notion to conpel, United
States v. Saccoccia, 165 F. Supp. 2d 103 (D.R 1. 2001), holding
that (i) the governnent established that the | egal fees paid to the
appellants nmust have derived from Saccoccia's racketeering
activity, given that Saccoccia had no | egiti mate sources of incone,
and the legal fees were paid “under especially suspicious
circunstances” (viz., by “covert deliveries of |large quantities of
cash, made by anonynous internediaries”), 1d. at 111-12; (ii)
appel l ants net their burden of proving that they had no reasonabl e
cause to believe that the nonies Saccoccia used to pay their fees,

prior to Saccoccia s conviction, were subject to forfeiture, given



that an Assistant United States Attorney’'s pre-conviction
assurances to appellants — that the governnent would not seek
forfeiture of their legal fees — inplied some governnent
uncertainty regardi ng whet her Saccoccia m ght possess sufficient
non-tainted assets with which to pay his attorneys, id. at 112
(citing 18 U . S.C. 8 1963(c)); (iii) following the trial at which
Saccoccia was convicted, appellants could not have held a
reasonabl e belief that Saccoccia' s assets were not subject to
forfeiture, given that the trial record nade it clear that
virtually all of Saccoccia s assets had been derived through
illegitimate neans, id. at 112-13; (iv) appellants were ordered to
turn over only the portion of their | egal fees received foll ow ng
Saccoccia's conviction, id. at 113; and (v) the governnent could
not reach their pre-conviction | egal fees by neans of the district
court's contenpt power due to the fact that the governnent had
initiated no such proceeding and the district court had already
determ ned that appellants | acked reasonabl e cause to believe that
the pre-conviction legal fees were subject to forfeiture, hence
appel l ants coul d not have violated the post-indictnment injunction
willfully, id. at 113-14.

Appel I ants now chal |l enge the district court order which

determ ned that their post-conviction legal fees are subject to



forfeiture.?

IT

DISCUSSION

Appellants Hi Il and O Donnell contend, as they did in
opposing the governnent’s notion to conpel below, that the
forfeiture statute does not permt the governnent to reach the
| egal fees they received fromSaccoccia, due to the fact that those
fees have been expended. W subject statutory interpretations to

pl enary review. See Bryson v. Shumway, 308 F.3d 79, 84 (1st Cr

2002) . 2

The operative statutory |anguage requires that a
defendant forfeit “tainted” property, viz., property (i) acquired
by commtting the offense, and (ii) “constituting, or derived from
any proceeds . . . obtained, directly or indirectly” fromits

conmmi ssi on. 18 U S.C. 8§ 1963(a)(1),(3).® Once an indictnent

For its part, the governnment has not cross-appeal ed fromthe
district court ruling that the | egal fees appellants received pri or
to the Saccoccia conviction are not subject to forfeiture.

2As the forfeiture provisions prescribed by R CO are
substantially simlar to the crimnal forfeiture provisions in 21
US C 8 853, we cite cases interpreting 8 853 as persuasive
anal ogous authority. See United States v. Hooper, 229 F.3d 818,
821 n.7 (1st G r. 2000).

3For instance, the profits Saccoccia derived from the drug
conspiracy would be subject to forfeiture under subsection (1).
Were Saccoccia to use sonme of the drug profits to purchase a boat
for $50, 000, the boat would be forfeitable, under subsection (3),
as property “derived froni tainted proceeds, even though not
utilized in the conspiracy.



i ssues, the district court may enjoin the transfer of all property
“subject to forfeiture under [section 1963].” 1d. § 1963(d)(1).
In the event that tainted property is unavailable for forfeiture
(as when it has been transferred to a third party),* the governnent
may recover “substitute” property, viz., defendant’s other
untai nted property of equivalent value. See id. 8 1963(m; United
States v. Lester, 85 F.3d 1409, 1411 n.3 (9th GCr. 1996)
(“*[SJubstitute property,” . . . by its very nature is ‘not

connected to the underlying crinme.’””) (citation omtted).?®

The operative statute enables the governnment to recover
from the defendant “tainted” or “substitute” property in a
def endant’ s possession, or “tainted” property held by athird party
by virtue of a voidable fraudulent transfer. [Id. 8§ 1963(c).® A
third party nmay petition the court for a hearing to determ ne the

validity of its legal interest in tainted property, 1id. 8

1963(1)(2), and may defeat a forfeiture petition by establishing,

“Tainted property may be unreachable if it “(1) cannot be
| ocated upon the exercise of due diligence; (2) has been
transferred or sold to, or deposited with, a third party; (3) has
been placed beyond the jurisdiction of the court;(4) has been
substantially dimnished in value; or (5 has been comm ngled with
ot her property which cannot be divided without difficulty.” 18
U.S.C § 1963(m.

*The original district court forfeiture order against
Saccoccia was anended to include his substitute assets based on
evi dence that Saccoccia was in the process of transferring tainted
assets. See Saccoccia, 58 F.3d at 783.

®Subsection 1963(k) accords the governnent extraordinary
di scovery rights in identifying and | ocating forfeitable property.

7



inter alia, that it is a bona fide purchaser for value, “reasonably
wi thout cause to believe” that the property was subject to
forfeiture at the tinme it was purchased, id. 8§ 1963(1)(6)(B)
Nonet hel ess, the “substitute property” provision is
exclusively applicable to “any other property of the defendant.”
Id. 8§ 1963(m (enphasis added). The statutory |anguage plainly
does not afford an avenue through which the governnent nay reach a
third party’s untainted assets as a substitute for tainted assets
which the third party had already transferred prior to the date of

forfeiture. See Bryson, 308 F.3d at 84 (“If the neaning of a

statute is clear, we enforce that neaning.”); United States v.

Meade, 175 F.3d 215, 219 (1st Gr. 1999) (noting that when “the
pl ai n | anguage of a statute unanbi guously reveals its neaning, and
the revealed neaning is not eccentric, courts need not consult

other aids to statutory construction.”); see also Lohnes v. Level

3 Communi cations, Inc., 272 F.3d 49, 61 (1st Gr. 2001) (“[T]he

maxi m expressi o uni us est exclusio alterius instructs that, ‘when

parties list specific itenms in a docunent, any itemnot so |isted

is typically thought to be excluded.”") (citation omtted).’

The governnent’s contrary argunent relies primarily upon one
unpubl i shed deci sion as “persuasive authority.” United States v.
McCorkle, No. 6:98-CR-52-O0RL-19C, 2000 W. 133759 (M D. Fla. Jan
14, 2000) (holding that governnent could recoup attorney's other
property where he had already dissipated the tainted | egal fees);
see also 1st CGr. Local R 32.3(b). However, MCorkl e contains
nei t her an analysis of the pertinent statutory provisions, nor any
other authority supporting its conclusory holding. | ndeed,
McCorkle erroneously cites United States v. Mffitt, Zwerler &

8



The governnent does not contend that it can recover the
"tainted" property already transferred to H Il and O Donnell by
Saccoccia (i.e., thein-cash legal fees), nor does it maintain that
either Hi Il or O Donnell presently holds any property fairly
traceable to, or acquired with the proceeds of, their |egal fees.
Rat her, it argues that its right to recover derives from the
knowi ng violations, by H Il and O Donnell, of the post-indictnent
injunction entered pursuant to 8§ 1963(d)(1l), which constrained
Saccoccia and his counsel fromtransferring any funds subject to

forfeiture under subsection 1963(a). Cf. United States v. Mffitt

Zwerling & Kemer, 864 F. Supp. 527, 530-31 (E.D. Va. 1994)

(finding assets non-forfeitable where transfers to counsel occurred
prior to injunction); id. at 544 n.46 (“Where an attorney accepts
paynment in violation of such a restraining order, the governnent
can recover regardless of the fact that the attorney has di ssi pat ed

the funds.”), rev’'d on other grounds, 83 F.3d 660 (4th Cr. 1996).

The absence of | anguage in subsection 1963(n), relating
tothe forfeitability vel non of athird party’s substitute assets,

sinply forecloses one form of remedy, not all. Relief from a

Keml er, 83 F.3d 660, 667-70 (4th Cr. 1996), for the proposition
that the forfeiture statute “does not abrogate the governnent’s
right to recover attorneys’ fees that have been dissipated by a
third party law firm” MCorkle, 2000 W. 133759, at *3 (citing
Mffitt, 83 F.3d at 666-69), even though Mffitt found the basis
for the governnent’s potential recovery not in the forfeiture
statute’s “substitute asset” provision, but in an extra-statutory
claimfor common-|aw conversion, see infra.

9



wllful violation of a subsection 1963(d)(1) injunction may be

obtained in a contenpt proceeding. See United States v.

Ki rschenbaum 156 F.3d 784, 795 (7th Cir. 1998). On the other

hand, the governnment’s initiation of contenpt proceedi ngs would
significantly alter its burdenin litigation. Wereas subsections
1963(c) and (1)(6) require the third party to establish that it was
wi t hout reasonabl e cause to believe that the transferred property
was subject to forfeiture under subsection 1963(a), in a crimna
or civil contenpt proceeding the governnent would bear the burden
of persuasion on that issue. In a crimnal contenpt proceeding,
noreover, the governnment’s burden of proof would be beyond-a-

reasonabl e-doubt, see Fed. R Cim P. 42; United States v. Mourad,

289 F.3d 174, 180 (1st Cr.), cert. denied, 123 S. . 337 (2002);

and in a civil contenpt proceeding, clear and convincing evidence

woul d be required, see AccuSoft Corp. v. Palo, 237 F.3d 31, 47 (1st

Cr. 2001). See generally United States v. Marquado, 149 F. 3d 36,

39-40 (1st CGr. 1998) (describing salient differences between
crimnal and civil contenpt proceedings). The district court
not ed, however, that “the governnent is not seeking to hold the
attorneys in contenpt.” Saccoccia, 165 F. Supp. 2d at 114,
Additionally, subsection 1963(m would not preenmpt
various renedi es otherw se avail able to the governnment outside the
forfeiture statute, which would maxi m ze its nonetary recovery from

the substitute assets of culpable third parties. See United States

10



v. Mffitt, Zwerling & Kem er, 83 F.3d 660, 667-70 (4th Cr. 1996)

(holding that 8§ 1963(n) does not preenpt state conmmon-|aw cl ai ns
that enable the governnent to reach a third-party transferee’s
substitute assets). For instance, since the governnent’s right,
title, and interest in all tainted property “relates back” to the
dat e Saccoccia conmtted the rel evant acts, see 18 U.S.C. § 1963(c)
(“Al'l right, title, and interest in property described in
subsection (a) vests in the United States upon the comm ssion of
the act giving rise to the forfeiture.”), presumably it could
initiate a state-law proceeding against H |l and O Donnell for
conversion of such property, and recover conpensatory danmages from

their non-tainted assets. See Fuscellaro v. Indus. Nat'l Corp.

368 A .2d 1227, 1230 (R I. 1997) (“[T]he gravanen of an action for
conversion lies in the defendant’s taking the plaintiff’s
personalty w thout consent and exercising domnion over it
i nconsistent with the plaintiff’s right of possession.”). However,
had t he governnment brought such a tort claimin the district court,
the claim presumably would be adjudicated under substantially
di fferent standards than a clai munder subsection 1963(a) or (m,
since the governnment woul d bear the burden of proof, and appell ants
m ght be entitled to additional procedural safeguards under state

l aw, such as a right to jury trial. See, e.qg., Ross v. Bernhard,

396 U.S. 531, 533 (1970); Evergreen Marine Corp. vVv. Six

Consignnents of Frozen Scallops, 4 F.3d 90, 95 (1st Cr. 1993);

11



Russell v. Gty of Bryan, 919 S.W2d 698, 704 (Tx. App. 1996);

Mevers Way Dev. Ltd. P ship v. Univ. Sav. Bank, 910 P.2d 1308, 1320

(Wash. Ct. App. 1996).

At first blush, the present hol di ng nay appear to di verge
from the stated legislative intent to accord the governnent
extrenely aggressive forfeiture renedies so as to preclude
crimnals fromrealizing the nonetary benefits of their crines.

See Caplin & Drysdale, Chartered v. United States, 491 U S. 617,

631 (1989). On the other hand, the very potency of the forfeiture
power dermands that it be reasonably contained within ascertainabl e
limts. Thus, for exanple, Congress provided that a non-defendant
third party with rights in forfeitable property nay redeem its
interest by establishing either (i) that it predated the

defendant’s crine, see United States v. Lester, 85 F.3d 1409, 1414

(9th Gr. 1996) (holding that non-defendant spouse had non-
forfeitable pre-existing interest in jointly-held property), or
(ii) that it subsequently acquired a non-forfeitable interest under
a bona fide purchase for value, see 18 U S.C. 8§ 1963(1)(6).

The inplicit limtation in 8 1963(m) —the “substitute
assets” provision — that the government nay reach only the
defendant’s substitute assets and not those of a third party — is
simlar in nature. Forfeiture is an in personamcrimnal renedy,
targeted primarily at the defendant who commtted the crimna

of f ense. See Lester, 85 F.3d at 1414 n.8 (noting crucial

12



distinction between in personam judgnent in crimnal forfeiture
proceeding and in remjudgnment in civil forfeiture proceeding).

Finally, the inplicit Iimtation in 8 1963(m does not
trammel the basic statutory policy by foreclosing all other
renedi es available to the government, nor does it enabl e cul pabl e
attorneys to dissipate tainted fees with inpunity. Rat her, the
government nmay utilize its enforcement powers under subsection
1963(k) to “trace” tainted funds, see supra note 6, thereby
di sproving the contention that appellants’ cash-on-hand i s neither
the tainted fees, nor other property directly or indirectly derived
from the tainted fees. Furt hernore, absent such evidence, the
government may reach other non-tainted cash of the attorneys by
sustaining the somewhat weightier, though not insurnountable,
burden of establishing the elenments of either contenpt or
conver si on.

As our construction of the |anguage utilized in the
forfeiture statute is one of first inpression, the forfeiture award
against H Il and O Donnell nust be vacated and the case nust be
remanded to the district court for further proceedi ngs consi stent
with this opinion. Upon remand, the governnment is to be accorded
a reasonable opportunity to determne whether it intends to

i nstitute contenpt proceedi ngs or submt conversion clains agai nst

13



appel l ants. 8

Accordingly, the district court order directing

appellants Hill and O'Donnell to surrender their post-conwviction

legal fees is hereby vacated, and the case is remanded for further

proceedings consistent with this opinion. The order to compel

8Unlike H Il and O Donnell, Finta failed to raise the
“substitute assets” issue on appeal. Further, Finta's argunents on
appeal are neritless. First, he argues that we |ack appellate
jurisdiction because the district court did not reduce its final
judgnment of forfeiture to a separate docunent, as required by
Federal Rule of Civil Procedure 58. Assum ng arguendo that Rul e 58
would apply to a crimnal forfeiture proceeding against non-
def endants, but see Fed. R Crim P. 32.2(c), Finta unquestionably
wai ved t he "separate docunent” rule by appealing fromthe district
court’s July 31, 2001 judgnent wthout objection from the
gover nnent . See Bankers Trust Co. v. Mllis, 435 U S. 381, 385
(1978) (“If, by error, a separate judgnment is not filed before a
party appeals, nothing but delay would flow from requiring the
court of appeals to disnmss the appeal. Upon dismssal, the
district court would sinply file and enter the separate judgnment,
fromwhich a tinely appeal would then be taken. Weels would spin
for no practical purpose.”); Fiore v. Wshington County Cnty.
Health Cr., 960 F.2d 229, 235 (1st Cir. 1992).

Second, Finta contends that the district court decision
violated his Fifth Amendnent rights to notice and to confront
wi t nesses, by relying upon evidence introduced at the Saccoccia
crimnal trial in which Finta did not participate. This argunent
has been forfeited by Finta's failure to raise it below See
Brigham v. Sun Life of Can., 317 F.3d 72, 85 (1st Cr. 2003)
Mor eover, given Finta's close involvenent with and representation
of Saccoccia during the relevant tine periods, as well as his
decision not to adduce further evidence to undermne the tria
record at his forfeiture hearing, we discern no plain error

Finally, Finta contends that, wthout the evidence derived
fromthe all eged Fifth Arendnment viol ations, there was i nsufficient
evi dence from which the district court could conclude that he had
reasonabl e cause to believe that the legal fees he received
foll owi ng Saccoccia’s conviction were tainted. Not only does this
contention fail Ilike his second claim but Finta, not the
government, bore the burden to adduce sufficient evidence on this
pivotal issue. See 18 U . S.C. 8§ 1963(1)(6)(B)

14



appellant Finta to surrender $242,000 in post-conviction legal fees

is hereby affirmed. SO ORDERED.
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