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LYNCH, Circuit Judge. James A. Chute, a man of Irish

descent, filed a nine-count conplaint against the City of
Canbridge, the city's police conmm ssioner, and several of the
city's police officers in both their individual and official
capacities, alleging that defendant, officer George Wl ker,
directed ethnic slurs toward him hit him on the head,
handcuffed him too tightly, and then falsely arrested,
i nprisoned, and charged himw th various crines.

Wal ker, appearing through counsel, filed a notion to
dism ss one of Chute's nine counts and an answer to Chute's
conpl ai nt. On the next day, the city, and all of the other
def endants, including Wal ker, in their official capacities only,
filed a nmotion to dismss counts two through four. Chut e
responded to none of these notions. Although no party noved to
dism ss eight of the clains against Wl ker individually, the
district court nonetheless dism ssed Chute's conmplaint in its
entirety for failure to state aclaim Fed. R Civ. P. 12(b)(6),
and deni ed Chute's notion for relief fromjudgment, Fed. R Civ.
P. 60(b).

Chute appeals the dism ssal of seven of the nine
counts, only as they apply to Wal ker in his individual capacity.
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He concedes the dismssal of two of the counts in their
entirety. He also concedes the dism ssal of all of the counts
agai nst Wal ker in his official capacity as well as the di sm ssal
of all of the counts against all of the other defendants.! As
to the remai ning counts agai nst Wal ker individually, Chute says
the district court erred by, sua sponte, dism ssing those counts
wi t hout providing hi mnotice or an opportunity to be heard. In
addition, Chute says the district court's conclusion that all of
his clainms agai nst Wal ker nmust be dism ssed, because he never
served Wal ker with process, is incorrect because Wal ker wai ved
this objection. W agree that the district court erred and so
we reverse the district court's dismssal of counts one, two,
and five through nine of Chute's conplaint, against Wlker

individually, and reinstate the case for further proceedings.

On August 2, 2000, Chute filed a nine-count conplaint
inthe district court seeking noney damages against the City of

Canbridge, the city's police conm ssioner, and several police

L On Cctober 19, 2001, this court granted the official capacity
def endant s’ unopposed notionto di snm ss the appeal nam ng t hem and
di sm ssed t he appeal except for Chute's appeal of the dismssal of the
action agai nst defendant Wal ker in his individual capacity.
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officers, including officer Walker, in their individual and
of ficial capacities. The conplaint stated that on August 7,
1997, officer Wal ker called Chute a "m ck bastard" and said to
him"l'"m an Anmerican, why don't you scum go back to where you
cane from" According to Chute, Wal ker then hit himon the head
several tines and, with the help of other unknown officers,
falsely arrested him and used excessive force in doing so.
Chute's conplaint also asserted that Wl ker and the other
unknown officers falsely charged himw th "several crim nal and
nmot or vehicle violations" and fal sely i nprisoned him According
to the signed Return of Service, on August 3, 2000, a constable
served the summons and conpl ai nt by handi ng copi es to Lieutenant
Wal sh, who signed as an authorized agent for officer Wl ker.

I n counts one, four, and five, Chute clainmed that these
acts violated, in different ways, his Fourth, Eighth, and
Fourteenth Anmendnent rights wunder <color of state law in
violation of 42 U S.C. 8§ 1983. In counts two and six, he also
claimed that these acts constituted interference, by threat,
i ntimdation, and coercion, with the exercise of hi s
Massachusetts constitutional and statutory rights, in violation
of the Massachusetts Civil Rights Act, Mass. Gen. Laws ch. 12,
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88 11H and 111 (2000). 1In count three, he alleged a violation
of the Massachusetts Tort Clains Act, id. ch. 258, and, in
counts seven through nine, state tort |law prohibiting assault
and battery, false arrest, and false inprisonnent. Counts five
t hrough eight were explicitly against Wal ker in his individual
capacity and counts one, two, and nine mght also fairly be read
to assert clains against Wal ker individually.

Approxi mately one nonth |ater, on Septenmber 5, Wl ker
filed a Rule 12(b)(6) notion to dism ss count three -- Chute's
state Tort Clainms Act count -- and an answer to the conplaint.
In neither filing did Wal ker object to the manner in which he
had been served or otherw se purport to limt the appearance by
his counsel. On the next day, Septenber 6, the city, and all of
the other defendants, including Walker, in their official
capacities only, filed a motion to dism ss counts two through
four and an answer to the conplaint. Chute did not respond to
any of these filings.

On February 15, 2001, the district court dismssed
Chute's conplaint, in its entirety and with prejudice. The
court based its dism ssal on the official capacity defendants'
Septenber 6 notion to dism ss counts two through four, which the
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district court incorrectly characterized as a notion to dismss

al | counts other than count one (the § 1983 claim. The
district court dism ssed count one once it dism ssed all of the
ot her counts because it characterized count one as derivative of
t hose ot her counts.

Al nrost two weeks | ater, on February 28, Chute filed a
motion for relief from final judgnment, under Fed. R Civ. P.
60(b), arguing (1) that Wl ker had never, in his individual
capacity, nmoved to dismiss,? and (2) that the official capacity
defendants' notion to dism ss only sought dism ssal of counts
two through four. Chute's counsel admtted having failed to
respond to the official capacity defendants' notion to dismss,
but argued that the notion did not seek dism ssal of any counts
agai nst the individual capacity defendants and that it did not

even seek dism ssal of all counts against the city and the

official capacity defendants.

2 About two weeks | ater, Chute anmended his 60(b) npotion,
concedi ng that Wal ker had filed a notion to dism ss count three
(Chute's Tort Clainms Act count) only, but continuing to insist
t hat no def endant had sought dism ssal of all counts agai nst the
i ndi vi dual capacity defendants. The amendnent to the notion
consistently, but erroneously, refers to defendant Watson (the
Canbridge police conmm ssioner, sued in his official capacity)
i nstead of Wl ker.
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W t hout addressi ng Chute's claimthat no party had ever
filed a nmotion to dismss all counts against the individual
capacity defendants, all defendants responded to Chute's 60(b)
motion by arguing that Chute's counsel had not provided a
legally sufficient excuse for failing to respond to the earlier-
filed motions to dismss counts two through four and count
t hree.

Around this time, Chute's counsel wthdrew and new
counsel appeared for him Chute's new counsel, who represents
hi m on appeal, waived the portion of Chute's 60(b) notion that
sought vacation of the dism ssal of the clains against the city
and all official capacity defendants; he only sought vacation of
t he judgnment dism ssing counts one, two, and five through nine,
agai nst the individual capacity defendants. Counsel expl ained
t hat nei t her Wal ker, nor any of the "unknown officers,” intheir
i ndi vi dual capacities, had ever filed a notion to dism ss these
counts and that there was no basis for a sua sponte dism ssal.

On June 12, 2001, the district court entered an order
deferring its ruling on Chute's 60(b) notion and inviting himto
show good cause for relief fromjudgnent. The district court
reasoned that it properly dism ssed Chute's conplaint, in its
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entirety, because the conplaint did not assert any individual
capacity clains. This was not so. The district court also
offered a new justification for dismssal: it said that Chute
had never served Wal ker with process in his individual capacity
and that Wal ker had only participated in the litigation in his
of ficial capacity.

Chute's new counsel accepted the district court's
invitation to show cause and filed a nmenorandum stating that
Chute's conplaint did, in fact, assert counts against Wl ker
individually. 1In response to the district court's insufficient
service rationale, the nmenorandum noted that, contrary to the
district court's June 12 conclusion, separate counsel had
represented Walker in his individual capacity. Chute also
expl ai ned t hat Wal ker, in his individual capacity, had not noved
to dismss the entire conplaint and that Wl ker had wai ved any
obj ection to service of process by not objecting in his answer.

Again, this tinme in response to Chute's nmenorandumto
show cause, Wal ker advanced t he i napposite argunment that Chute's
counsel had failed to provide a legally sufficient excuse for
failing to respond to the earlier-filed notion to dism ss counts
two through four. Wal ker argued, w thout ever addressing
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Chute's claim that no nmotion to dismss all counts against
Wal ker individually had ever been filed, and w thout rebutting
Chute's claim that Wl ker had waived any service of process
objection, that Chute's failure to respond to the earlier-filed
motions to dism ss did not constitute excusabl e negl ect.

Finally, on July 30, 2001, the district court denied
Chute's 60(b) notion. The district court deleted its previous
conclusion that Wil ker had only been represented by a single
attorney, but noted that Walker's attorney had never clained
that he had been authorized to represent Wal ker individually.
The district court, in defending its dism ssal of the individual
capacity clains against Walker, relied on its view that Wl ker
had never been served in his individual capacity.

1.

We review de novo a district court's dism ssal of a

conplaint for failure to state a claim under Fed. R Civ. P.

12(b)(6).® Clorox Co. P.R v. Proctor & Ganble Commercial Co.,

228 F.3d 24, 30 (1lst Gir. 2000).

3 Because Chute has brought a tinely appeal of the
district court's final judgnent, we need not discuss or apply
the standard of review for rulings on 60(b) notions.
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Here, the district court dism ssed Chute's conplaint
sua sponte. The conpl aint set out nine counts agai nst several
di fferent defendants. Anong these counts were several counts
agai nst Wal ker in his individual capacity. Neither Wl ker nor
anybody else ever moved to dismss all ni ne counts.
Neverthel ess, the district court dism ssed Chute's conplaint, in
its entirety and with prejudice,* based on the official capacity
def endants' Septenber 6 motion to dism ss counts two through
four.

Contrary to the district court's conclusion, Chute did
sue Walker in his individual capacity. Chute's conpl aint

stated, at least thirteen separate tinmes, including twice in the

4 The district court appears to backtrack from its
February 15 nmenorandum and order dism ssing the entirety of
Chute's action when it concluded its July 30 denial of Chute's
60(b) notion by stating:

When t he adj udi cati on, now confirnmed, was made, no cl ai mof
liability of a police officer individually was before the
court and no individual had been served or filed an
appearance. |In these circunmstances, no adjudi cation on the
merits has been made in this case as to any clai m agai nst
a police officer individually.

This recharacterization does not change the fact that Chute's
conplaint explicitly asserted several counts against Wl ker
individually and that, on February 15, the district court
di sm ssed the conpl ai nt.
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conplaint's caption, that Chute was suing Wl ker and other
unknown officers "individually” or in their "individual
capacities.” Nevert hel ess, the district court incorrectly
concluded that its "interpretation of the original conplaint as
one making only official-capacity clains was reasonable" and
noted that "[t]he City of Canbridge, under that interpretation,
was the only defendant."” Chute sued Wl ker individually, and
the City of Canbridge was not the only defendant.

Furthernmore, no party nmoved to dismss the entire
conplaint. Walker filed a notion to dism ss count three and the
city, and all of the other defendants, including Walker, in
their official capacities only, filed a nmotion to dism ss counts
two through four. Based on the official capacity defendants'
nmotion to dism ss counts two through four, which the district
court characterized as a notion to dismss "all" counts (other
than the 8 1983 count), the district court dism ssed the entire
conpl ai nt.

Chute grants that he never responded to these two
notions to dism ss and concedes the dismssal of all counts
against the city and the official capacity defendants, and count
three agai nst Wal ker. He also relinquishes count four against
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Wl ker . He only seeks reinstatenent of counts one, two, and
five through nine agai nst Wal ker individually because, he says,
t hese counts were i nproperly dism ssed. Chute clains that these
counts were dism ssed sua sponte and wi thout any notice or
opportunity for himto be heard; no defendant noved to dism ss
the entire conplaint and so he was caught by surprise when the
district court dism ssed. W agree.

"Sua sponte dism ssals are strong nedi ci ne, and should

be di spensed sparingly."” &onzal ez- Gonzalez v. United States,

257 F.3d 31, 33 (1st Cir. 2001). The general rule is that "in
limted circunstances, sua sponte dism ssals of conpl ai nts under
Rule 12(b)(6) . . . are appropriate,” but that "such dism ssals
are erroneous unless the parties have been afforded notice and
an opportunity to anmend the conplaint or otherw se respond.”

Futura Dev. of P.R. ., Inc. v. Estado Libre Asociado de P.R , 144

F.3d 7, 13-14 (1st Cir. 1998); see also Carparts Distrib. Ctr.

Inc. v. Auto. Whol esaler's Assoc. of New England, Inc., 37 F.3d

12, 15 (1st Cir. 1994).

"This does not nean . . . that every sua sponte
di sm ssal entered wthout prior notice to the plaintiff
automatically nust be reversed. |If it is crystal clear that the
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plaintiff cannot prevail and that anmending the conplaint would
be futile, then a sua sponte dism ssal may stand." Gonzal ez-

Gonzal ez, 257 F.3d at 37; see also Clorox, 228 F.3d at 30

(noting "limted exceptions to the general rule barring

di sm ssal w thout notice"); accord Curley v. Perry, 246 F.3d

1278 (10th Cir. 2001). The party defending the dism ssal nust
show that "the allegations contained in the conplaint, taken in
the light nost favorable to the plaintiff, are patently
meritless and beyond all hope of redenption.” &onzal ez-
&onzal ez, 257 F.3d at 37.

W t hout expressing any further opinion of the nerits
of Chute's conpl aint, we conclude that counts one, two, and five
t hrough ni ne, against Wal ker individually, are not "patently
nmeritless and beyond all hope of redenption.”™ 1d. Therefore,
it was error to dismss these counts sua sponte and wi thout
noti ce.

Thi s does not end the matter because the district court
stated, as its reason for denying Chute's 60(b) notion, that it
| acked personal jurisdiction because Chute had never served

Wal ker individually wth process. W t hout endorsing that
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reasoning or reaching the issue,® the dism ssal was still
i nproper because Wal ker wai ved any insufficiency of service of
process objection when he filed an answer to the conplaint and
a motion to dism ss without raising such an objection.

Fed. R Civ. P. 12(h)(1) states: "A defense of
insufficiency of service of process is waived . . . if omtted
froma nmotion in the circunstances described in [Rule 12](g)."
Rule 12(g) states: "If a party makes a notion under this rule
but omts therefrom any defense or objection then available to
the party which this rule permts to be raised by notion, the
party shall not thereafter nake a notion based on the defense or
objection so omtted." Wal ker noved to dism ss under Rule
12(b)(6) and omtted a Rule 12(b)(5) insufficiency of service of
process defense, so his insufficiency of service of process
defense is waived. See 5A C.A Wight & AR MIller, Federa

Practice and Procedure 8§ 1353, at 281 (2d ed. 1990) ("[I]f a

nmotion is made asserting any of the defenses listed in Rule
12(b), any objection to process nust be joined in that notion or

it will be deemed waived."); id. 8 1391, at 744 ("[I]t now is

5 Chute did serve Wal ker and no restriction was placed
on the acceptance of service.
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clear that any tinme defendant nmakes a pre-answer Rule 12 noti on,
he nust include, on penalty of waiver, the defenses set forth in
subdi visions (2) through (5) of Rule 12(b).").

Val ker never raised the insufficiency of process i ssue;
only the district court did. W need not address whether this
is ever perm ssible, but note that other circuits frown on it
and that it was inperm ssible under these circunstances.® The
district court noted its view that Wal ker did not waive his
objection, stating that Walker's notion to dism ss count three
was "filed by the only attorney who has nmade an appearance for
any of the defendants in this case.” The district court later
recogni zed that this was incorrect and deleted this | anguage

fromits earlier nenorandum The district court, however, stuck

6 E.g., OBrienv. RJ. OBrien & Assocs., Inc., 998 F. 2d
1394, 1399 (7th Cir. 1993) (stating that "once the def endant has
wai ved objections based on insufficiency of process and

submtted generally to the jurisdiction of the court, the court
is powerless to dismss the suit for lack of personal
jurisdiction"); Pusey v. Dallas Corp., 938 F.2d 498, 501 (4th
Cir. 1991) (stating that "unexcused failure to raise the
untineliness of service defense . . . nust be held to deprive
the court of that power"); Pardazi v. Cullman Med. Ctr., 896
F.2d 1313, 1317 (11th Cir. 1990) (hol ding that "when a defendant
has wai ved his objection to insufficient service of process (or
any other defect in personal jurisdiction) . . . the court may
not, . . . [on] its own initiative, dismss the suit for |ack of
personal jurisdiction or insufficient service of process").
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to its rationale that attorney Urbelis had never represented
Wal ker individually. This too was incorrect. The defendants
opposition to Chute's 60(b) notion was filed by both Schl acter,
for the official capacity defendants, and Urbelis, explicitly
stating that he represented Wal ker "In Hi s Individual Capacity."
Therefore, Wl ker waived his service of process objection when
he did not include it in his 12(b) notion to dism ss and the
district court could not have resurrected it for him

I n conclusion, thedistrict court erroneously dism ssed
Chute's conpl ai nt, sua sponte and wi t hout providing Chute notice
or an opportunity to be heard, when it dism ssed all counts even
t hough no defendant ever noved for such a dism ssal. The
district court commtted further error when it denied Chute's
60(b) notion, relying on insufficient service of process,
because Wl ker wai ved such an objection when he filed a 12(b)(6)
nmotion that did not include any nention of insufficient service.

M.
The district court's dism ssal of counts one, two, and

five through nine of Chute's conplaint, against Wlker

individually, is reversed and the case is reinstated for further
proceedi ngs not inconsistent with this opinion.
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