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March 12, 2002

LYNCH, Circuit Judge. Shortly after Christina Weston-

Smith returned from her maternity leave in 1998 to her job as
Director of Peri-Operative Services at Cooley Dickinson
Hospital, she was laid off. Based on coments she overheard,
the timng of her dismissal, a conparison of her credentials
with those of her replacenent, and both a hearsay statenent
(that her supervisor said to her replacenent that Weston-Smth's
| eave caused her to |lose her job) and her supervisor's silence
in the face of Weston-Smith's accusati ons, she believed that she
was term nat ed because of her maternity | eave. She brought suit
under Title VII, 42 U S.C. 8§ 2000e-2 (1994), and the anti-
retaliation provisions of the Fam |y and Medi cal Leave Act, 29
U S.C. § 2615 (1994).

The Hospital denied any discrimnation or retaliation.
It explained that Weston-Smith was laid off as part of a
hospi tal -wi de reorgani zati on of managenent, and that there were
| egiti mat e reasons anot her enpl oyee had been retai ned i nstead of
Weston-Smth in the new position. It argued that neither the
al |l eged statenment nor the silence was adm ssi bl e, because both

wer e hearsay.



On the Hospital's motion for summary judgnent, the
district court agreed that all reasonable inferences fromthe
evi dence supported the Hospital’s position, and entered judgnment
for the Hospital. Specifically, the court ruled that the

statement was inadni ssible double hearsay, Wston-Smith v.

Cool ey Di ckinson Hosp., Inc., 153 F. Supp. 2d 62, 69 (D. Mass.

2001); that it was doubtful the silence was adnm ssible and that
it certainly did not anmount to direct evidence  of
di scrim nation, id. at 69-70; and further that Weston-Sm th had
failed to neet her burden to show the Hospital’ s expl anati on was
pr et ext ual , id. at 73. We affirm our analysis of the
guestions presented on appeal largely mrrors that of the
district court’s well-reasoned opi nion.
l.
We take the facts and reasonable inferences in the

i ght nost favorable to Weston-Smith's position. Zapata-Mtos

v. Reckitt & Colman, Inc., 277 F.3d 40, 42 (1st Cir. 2002). W

sketch only the basic facts; details my be found in the
district court opinion. We give a fuller description only of
the portions of the facts needed for our decision.

Cool ey Di cki nson Hospital hired Christina Weston-Smith
in April 1996 as its Director of Peri-Operative Services; in

t hat position, she managed the treatnment of patients before and
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after surgery, as well as the admnistration of surgical
services thensel ves. She reported to Donna Bow es, the
Hospital's Vice President of Nursing. Weston-Snmth did well at
her job and received good, sonmetinmes excellent, performance
eval uations. In April 1998, Weston-Snith took maternity | eave,
scheduled to last until August; she returned to her position
part time in May. She testified at deposition that while
wor king part time, she overheard two doctors conpl ai ni ng about
her inaccessibility during her maternity | eave.

In August, after the formal end of Wston-Smth's
maternity |l eave, Craig Melin, the Hospital's President and CEO,
met with her. Melin informed Weston-Smith that the Hospital was
elimnating her position as part of a hospital -w de
reorgani zati on. A new position, Surgical Program Director
woul d perform nmany of the same tasks as well sonme additional
ones, and would report directly to himrather than to Bow es.
Weston-Snith also testified that she was told not to apply for
t he new position. After term nating Weston-Smth, Melin offered
the new position to Cathryn Neumann, formerly the Hospital's
Clinical Coordinator and Weston-Smith's subordinate. Neumann
accept ed.

West on- Smith cane to suspect, based on the conversation

t hat she had overheard between the doctors and on the tim ng of
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her |ayoff, that Melin's decision was notivated at | east in part
by her absence during her maternity | eave. According to her
deposition testi nony, Neumann told her that Bowl es had said t hat
Weston-Smth's maternity | eave had i ndeed played a part in the
| ayoff decision. Sone tine |later, Bowles invited Weston-Smth
to |unch. Regarding that |lunch, Weston-Smth testified at
deposi tion:

Donna [Bowles] invited me out to lunch at the
Nort hanpton Brewery and | asked her at that tine,
during that [uncheon which she invited nme to, because
| had a | ot of questions, what was going on, why was
| laid off. | asked her about the conversation she
had wi th Cat hy Neumann, about the fact that Cathy had
told me that the reason | was laid off, | mean that,
you know, she had a conversation with Donna about the
conversation that Donna and Cathy had had and that
Cathy had related that information to me and | asked
her about why Donna had said that about the fact that
| had been laid off because of ny maternity | eave and

when | asked her that question, when | asked Donna
that question at that |uncheon, she clearly | ooked
extremely unconfortable and didn't answer. She sat

there and turned color, you know, turned bright red
and didn't answer the question, you know, he she [sic]
evaded the issue, tried to talk about sonething
di fferent. | tried to bring her back to that
gquestion, | wanted to have the answer, but she clearly
-- her body | anguage told me that she was well aware
of what | was tal king about, but she did not answer
t he question in words.

Bow es denied at deposition that she ever said anything to
Neumann regarding the reasons Wston-Snmith was laid off.
Neumann al so deni ed that Bow es ever said anything of this kind,

or that Neumann ever had a conversation on this topic with
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West on- Sni t h. Weston-Smith's own testinony is therefore the
primary evidence that she clains entitles her to a jury trial,
al t hough she al so makes ot her arguments that we address in the
course of this opinion
1.
We revi ewde novo the district court’s grant of summary

judgment. Zapata-Matos, 277 F.3d at 42.

Sone years ago the Supreme Court set up two different
models for analysis of enploynent discrimnation cases,
dependi ng on whet her an enpl oyee presented direct evidence! of
discrimnation or relied solely on circunstantial evidence. See

Price Waterhouse v. Hopkins, 490 U.S. 228, 270-78 (1989)

(O Connor, J., concurring) (describing the direct evidence

nodel ); McDonnell Douglas Corp. v. Geen, 411 U. S. 792, 802-05

(1973) (describing the circunstantial evidence nodel). Like the

parties, we apply the distinction drawn by these cases.? As the

! For a description of the differing requirenments adopted
by the circuits for the application of Price \Witerhouse, see
Fer nandes v. Costa Bros. Masonry, Inc., 199 F.3d 572, 582 (1st
Cir. 1999). For present purposes, we will sinply refer to such
cases as those involving "direct evidence."

2 Weston-Smith has alleged clainms under both Title VII
and the anti-retaliation provisions of the Famly and Medi cal
Leave Act. The parties have treated the standards under the two
Acts as the sane. So do we. To be clear, however, our discussion
of the 1991 anendnents to Title VIl inthe text applies specificallyto
that statute and not to the Fam |y and Medi cal Leave Act.
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Suprenme Court has recently reenphasi zed, however, the MDonnell
Dougl as franmework is a "flexible evidentiary standard" whose
requi renents "vary dependi ng on the context"; it is a nmethod for
provi ng cases rather than the definition of a cause of action.

Swierkiewicz v. Sorema N. A., No. 00-1853, 2002 W 261807, at *4

(U.S. Feb. 26, 2002) (holding that a Title VIl plaintiff need

not plead the elements of a McDonnell Douglas prinma facie case

to survive a notion to dismss).

A. Di rect Evi dence

It is generally to an enpl oyee's benefit to showdirect
evidence of discrimnation rather than relying on the

inferential nmpdel set forth in MDonnell Dougl as. If an

enpl oyee makes a sufficiently strong show ng of discrimnation
usi ng direct evidence, but the enployer responds with a show ng
of legitimate reasons for the actions it took, then the court
my view the enployer as having mxed motives -- sone
legitimate, sonme not. Under the 1991 Act anmending Title VII,
t he enpl oyer may then assert an affirmative defense, bearing the
burdens of production and persuasion, that it "would have taken
the same action in the absence of the inperm ssible notivating
factor.”™ Civil Rights Act of 1991, Pub. L. No. 102-166, § 107,
105 Stat. 1071, 1075-76 (1991), codified at 42 U S.C. § 2000e-

5(9)(2)(B). On such a showing in a mxed-notive case, the
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enpl oyer may then avoid liability for nonetary damages and
reinstatenent. But so |ong as the enpl oyee has shown that the
i nperm ssible factor was a notive, even if not the deterninative
notive, the enployer will still be subject to declaratory and
l[imted injunctive relief, as well as attorneys' fees. 1d.
Al t hough the 1991 Act is silent on exactly what showing is
needed to trigger a m xed-notive case, and so m ght be read to
| eave open the possibility of a m xed-notive analysis follow ng
a sufficiently strong circunmstantial showi ng of discrimnation,
many courts require an enployee to produce direct evidence that
est abl i shes discrimnation was a notive before enpl oying such an

anal ysis. See generally Fernandes v. Costa Bros. Masonry, Inc.,

199 F. 3d 572, 580 (1st Cir. 1999) (citing Price Waterhouse, 490

U S at 277 (O Connor, J., concurring)).

Enpl oyees benefit frompresenting such direct evidence
for a nunber of reasons. First, the sheer strength of the
evidence may carry the day. Second, it increases the chance of
some form of relief, including attorneys' fees. Third, it
i nposes on the enployer the burdens of production and

persuasion,® unlike the MDonnell Douglas nodel, which nerely

s This shift occurs, of course, only if the enpl oyee has
persuaded the fact finder that an inperm ssible notive has
pl ayed a part, and the enployer is seeking to limt the relief
by showing it also acted from perm ssible notives that would
have led to the sane action anyway.
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shifts to the enployer the burden of producing adm ssible
evi dence to support a non-discrimnatory reason for its actions.

Smth v. EEW Mrse & Co., 76 F.3d 413, 421 (1st Cir. 1996).

Fourth, it is nore difficult, although not inpossible, for the
enpl oyer to get summary judgnent in |light of the strength of
direct evidence and the potential shifting of burdens.

Dom nguez-Cruz v. Suttle Caribe, Inc., 202 F.3d 424, 429 (1st

Cir. 2000); cf. Swierkiewicz, 2002 W 261807, at *3 ("[A]

plaintiff [who] 1is able to produce direct evidence of
discrimnation . . . my prevail wthout proving all the
el ements of a [MDonnell Douglas] prim facie case."). To

obtain these benefits, the enployee nust "offer stronger
evidence . . . than that needed to establish a prinma facie case

under" MDonnell Dougl as. | B. Lindemann & P. Grossnman,

Enpl oynent Di scrimnation Law 43 (3d ed. 1996).

Much has been witten about what is direct evidence.
See id. at 40 nn.150, 151 (collecting cases). It is easy to
say that there is direct evidence when a deci si onmaker says, for
example, "I fired you because you becane pregnant and took
maternity |eave." But that rarely happens in this world, where
nost enployers are well aware of the |egal consequences of
di scrim nation. And so enployees offer other types of

statements as "direct" evidence. See Price Waterhouse, 490 U. S.
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at 272 (O Connor, J., concurring) (treating as direct evidence
a statement by the relevant decisionmaker that the plaintiff's
"' professional' problens would be solved if she would 'wal k nore
femninely, talk nmore fem ninely, wear make-up, have her hair
styled, and wear jewelry'").

This circuit has nmade cl ear that inherently anbi guous
statements do not qualify as direct evidence. |In Fernandes, we
held that the statement "I don't need mnorities and | don't
need residents on this job" was anbi guous because in context it
m ght have reflected "a benign response to a specific inquiry
reflecting [the speaker's] . . . perception that he no | onger

had to make special efforts to conmply with EEO requirenents.”

199 F.3d at 583.4 And in Shorette v. Rite Aid of Maine, Inc.,

155 F.3d 8 (1st Cir. 1998), we held a store manager's statenent
that the plaintiff in that case had "a perfect case of age

di scrimnation"” did not suffice as direct evidence because there

4 We have further explained this requirenment in
subsequent cases. See Febres v. Chall enger Caribbean Corp., 214
F.3d 57, 61 (1st Cir. 2000) ("Comrents which, fairly read,
denonstrate that a decisionmker nmade, or intended to nake
enpl oynment deci sions based on forbidden criteria constitute
di rect evidence of discrimnation. The nmere fact that a fertile
m nd can conjure up sone i nnocent explanation for such a coment
does not undermine its standing as direct evidence." (citation
omtted)). W also note that the statement in Fernandes,
al though not direct evidence, when conbined with the other
evidence in that case enabled the plaintiffs to reach a jury
under McDonnell Douglas. 199 F.3d at 588-89.
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was insufficient evidence linking the nmanager to the actual
deci si onmaki ng process for the statenent to be adm ssible. 1d.
at 13-14.

Weston-Smth offered as direct evidence at summary
j udgnment her testinony about both Neunmann's statenent regarding
Neumann's conversation with Bow es and Bow es's silence at the
[unch with Weston-Smth. The district court concluded that
Weston-Smith's testinmny about Neumann's supposed statenent
about what Bowles purportedly said is double hearsay and

i nadm ssi bl e. Weston-Smith, 153 F. Supp. 2d at 69. West on-

Smith does not challenge that conclusion on appeal. The
appel l ate i ssue i nstead concerns Bow es's silence in the face of
Weston-Smith's accusation that Bow es had nade the statenent to
Neumann. The district court held it was of doubtful
adm ssibility and so ambi guous that it could not be considered
direct evidence of discrimnation or retaliation. |d. at 69-70.
The court did not, however, fully resolve the question of
adm ssibility. 1d.

This ruling presents a several-part evidentiary
guestion. Weston-Smth argues that the underlying statenment --
t hat Bow es was | aid off because of her maternity |l eave -- is an

adm ssion, that Bowes is for this purpose an agent of the

Hospital, and that Bowes's failure to respond to Weston-Snith
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when accused of making the statenent constitutes Bow es's
adoption of that adm ssion -- on behalf of the Hospital -- by
silence. Weston-Smth could not get the statement into evidence
ot herwi se because Bowl es and Neumann deny the encounter. Her
argument presents two questions: whether the statement itself
met the criteria for the adm ssion of a party-opponent, and if
so whet her Bowl es by her silence adopted that adm ssion at the
unch with Weston-Snmith.>

W start with the general requirenents for an
adm ssion. For the statenent of an enpl oyee to be the adm ssion
of a corporate or institutional enployer, it nust fit within
subsection (C) or (D) of Federal Rule of Evidence 801(d)(2),
whi ch reads:

Adm ssion by party-opponent. The statenent is offered

against a party and is (A) the party's own statenent,

in either an individual or a representative capacity

or (B) a statenment of which the party has manifested

an adoption or belief inits truth, or (C) a statenent

by a person authorized by the party to nmake a
statement concerning the subject, or (D) a statenent

5 Weston-Snith's testinmony is al nost entirely consi stent
that Bowes said nothing in response to Weston-Smth's
guesti ons. She did once, when questioned by counsel for the
Hospital, affirm that Bow es had "said she was sorry." That
affirmati on conflicts with her repeated statenents, both earlier
and | ater, that Bow es's response was "[n]ot in words" or was in

"body | anguage"; that Bowl es "change[d] the subject,” and
"didn't answer."” Even applying the | enient standards of summary
judgnment, the only reasonable reading of Wston-Smth's

testinony as a whole is that Bowl es remined silent, and we
assess the case on that basis.
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by the party's agent or servant concerning a matter
within the scope of the agency or enploynent, nmade
during the existence of the relationship, or (E) a
statenment by a coconspirator of a party during the
course and in furtherance of the conspiracy. The
contents of the statenent shall be considered but are
not alone sufficient to establish the declarant's
authority wunder subdivision (C), the agency or
enpl oynment relationship and scope thereof under
subdivision (D), or the existence of the conspiracy
and the participation therein of the declarant and the
party against whom the statement is offered under
subdi vi si on (E).
The statement of an individual defendant may be a direct
adm ssi on under subsection (A). Bow es is not a defendant; the
Hospital is. In order for the statement to be an adm ssion,
therefore, Weston-Smth nust show through evidence other than
the statenment itself either that Bow es was authorized by the
Hospital to nake the statenent or that Bowl es was the Hospital's
agent and the statenent concerned a matter within the scope of
her enploynment, nade while she was enpl oyed. As we discuss
bel ow, she nust also show that Bow es adopted the statenment
t hrough her silence in the face of Weston-Smith's accusati on.
It is undisputed that the relevant decisionmaker in
this case was Melin, the Hospital's President. It is also
undi sputed that Bowl es had held the position of Vice President
for Patient Care Services, that her position was elim nated, and

t hat she becane one of the five Program Directors, the Program

Director of Medical Services. Mreover, there was evi dence that
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Bow es was not at all involved in the decision to |ay Wston-
Smith off: the testinmony was that Melin, w thout discussing the
fate of specific individuals, told his management team
i ncludi ng Bowl es, about the new overall structure he had in
m nd; that Melin told her his reasons for putting Neumann into
the new position; and that Bowles thus |earned that Weston-
Smth's position would be elinm nated. Neverthel ess, Bow es was
Weston-Smth's direct supervisor, and we do not think it is
clear that a statenent regarding the reasons for Weston-Smith's
term nation would necessarily be outside the scope of her
enpl oynment. Even assuning that the matter was within the scope
of Bow es's enploynment, however, the district court's other
reasons for holding Bowes's silence not to anount to direct
evi dence are solid.

The district court wote that it was doubtful that
Bowm es's silence could constitute an adoptive adm ssion, and
that if admssible it did not amunt to direct evidence.

Weston-Smith, 153 F. Supp. 2d at 69-70. Weston-Smith's theory

is that Bowes, by failing to deny the statenent that she had

tol d Neumann that Weston-Smith had been laid off because of her

maternity | eave, adopted that statenent. See generally 2
McCorm ck on Evidence 8 262 (J. Strong et al. eds., 5th ed
1999) (discussing the doctrine of adm ssion by silence). The
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trial judge plays a screening role in ruling whether a party
(or, as here, its agent) has adopted an adm ssion by silence.

In Vazquez v. Lopez-Rosario, 134 F.3d 28 (1st Cir. 1998), we

held that "[i]n all [such] cases, the burden is on the proponent
to convince the judge that in the circunstances of the case a
failure to respond is so wunnatural that it supports the
inference that the party acquiesced in the statenent.” [d. at

35 (quoting Ricciardi v. Children's Hosp. Med. Ctr., 811 F.2d

18, 24 (1st Cir. 1987) (quoting J. Winstein & M Berger,

Weinstein's Evidence 8§ 801(d)(2)(B)[01], at 801-202 n.15
(1985))). In making the evaluation, the trial judge considers
the nature of the statenent, the identity of the person offering
the testinmony, the identity of the maker of the statenent, the
context, and whether the circunmstances as a whol e show that the
| ack of a denial is so unnatural as to support an inference that
t he undeni ed statenent was true.

These circunstances do not nmeet that standard. It was
a social occasion: Bowles had invited Weston-Smth to |unch.
Weston-Snmith testified that during that |lunch, she told Bow es
t hat Neumann had said that Bowl es had made the statenment to
Neumann. The district court correctly concluded that in context
there m ght have been a great many reasons why Bow es was sil ent

on the point and changed the subject, and those other reasons
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made it far from unnatural for Bowes to handle the matter as

she did. Weston-Smith, 153 F. Supp. 2d at 69. We add anot her:
Bowl es could not know what Neunmann had or had not said to

Weston-Smith.® See 5 Weinstein's Feder al Evi dence

§ 801.31[3][d], at 801-58 (J. MLaughlin ed., 2d ed. 2001) ("[A]
court may find, after evaluating the type of statenment and who
made it, that the party could not have been expected to deny it
because the party | acked the i nformati on necessary to assess its
truthfulness.”) The silence was not an adoptive adm ssion.
Finally, even if the district court, exercising its
di scretion, mght have concluded that the evidence just barely
met the criteria for admssibility, the court was plainly
correct to hold that this was not direct evidence. Its
probative value is not sufficiently strong. The reasons why
Bow es did not respond with a vigorous denial were anbi guous at
best, and Bowles was neither involved in the decision nor
necessarily aware of the reasons Weston-Smith |ost her |job.

Fromthis conclusion it follows that Weston-Smth nust present

6 Further, there is no reason to think that Bow es would
know, even as to her own purported statenent, whether the
statenent was true as to the reasons for the |ayoff. Rat her,

assum ng that she made sone statenment regarding those reasons,
she m ght have been engaging in specul ati on about a matter of
which she had no personal know edge. This is particularly
pl ausi bl e because, even on Weston-Smth's version of events,
Bow es was speaking to Neumann, not to Weston-Smth.
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her case within the burden-shifting framework of MDonnell

Dougl as.
B. McDonnel | Dougl as

The district court found that Weston-Smth's evidence
did not create a genuine issue of material fact as to whether
the Hospital's articulated |egitinmte reason for the |layoff was

a pretext. Weston-Smith, 153 F. Supp. 2d at 71. The Hospital's

stated reasons justify both Melin's decision to elimnate
Weston-Snith's original position and his preference for Neumann
over Weston-Smith for the new Surgical Program Director

position.
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1. The Hospital's reasons

Melin testified as foll ows. He was responsi ble both
for creating the new nmanagenent structure resulting from the
need to cut staff and for picking the new Surgical Program
Director. The Hospital |acked the funds to nmaintain both a new
Surgical Program Director and the Peri-Operative Services
Director, the position Wston-Smth held. Weston-Smith's
maternity | eave had, he said, nothing to do with the elim nation
of her position. The restructuring affected about 20 jobs,
al t hough t hi s nunber includes sone enpl oyees who were rehired in
new positions, as Neumann was. Enpl oyees ot her than Weston-
Smth were laid off, including at |east one higher in the
organi zation than she, and other managenment positions were
el i m nat ed.

After the reorgani zati on, Neumann as the new Surgi cal
Program Director assumed all of Weston-Smth's  prior
responsibilities, plus additional ones. Melin had considered
bot h West on-Sm th and Neumann for the newjob, which was in many
ways simlar to Weston-Smith's old job. He picked Neumann
because she, in his view, fit better into the upgraded job, now
a part of senior managenent. Melin thought the difference
between the old job and the new one was that the old was a

"managenent role"; the new, a "senior managenent," or
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"l eadership,” role requiring "l eadership and support from the
rest of the organization and a vision for a bigger picture.” He
had two primary reasons for selecting Neumann. First, he had
observed Neumann's | eadership skills when she served as chair of
t he Hospital's successful, recent capital canpaign. During that
process -- which invol ved asking enpl oyees to contribute to the
Hospital's fundraising for a new building even as it laid other
enpl oyees off -- Melin had seen Neumann build loyalty and
noral e, and wi n enpl oyee support. Second, he had faced Neumann
at the bargaining table. She had been chair of the nurses
col l ective bargaining unit for a nunmber of years; Melin had seen
that she was skilled with budgets and that she could | ead. She
won his respect.
2. \Weston-Smith's response

Weston-Snmith argues that a jury could find these
reasons to be pretext on several grounds. The elimnation of
the position to save noney, she says, was pretextual because the
new job was really her old one wthout significant changes.
Mor eover, the total nunber of positions in her departnment stayed
the sane, and the salary of her former job was increased when it
became the Surgical Director's job. This argument takes too
myopic a view, overall, several nmanagenent positions were

elimnated, so that the reorganization did save the Hospital
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noney. That the reorganized jobs enconpassed functions of
former jobs is unsurprising. Functions rarely go away; but how
functions are handl ed does change, and changes can lead to
greater efficiency.

Weston-Snmith is correct that an enployer may not try
to shield a discrimnatory or retaliatory term nation by hiding

it in a layoff. Smith v. FEEW Mrse & Co., 76 F.3d 413, 422

(st Cir. 1996) ("Whether or not trimmng the fat from a
conpany's organi zational chart is a prudent practice in a
particul ar business environnent, the enployer's decision to
elimnate specific positions nust not be tainted by a
di scrimnatory aninus."). But there is little, if any,
adm ssi bl e evidence suggesting that the decision to nerge
Weston-Smth's job function into a higher level job in a
stream i ned organi zati on was notivated by either retaliation or
di scri m nati on.

Weston-Snmith's attack on the reasons given for the
choi ce of Neumann over Weston-Smith herself as pretextual is
simlarly flawed. Weston-Smith says that Melin's generalized
subj ective assessnments about "leadership” and "vision"™ to
support the creation of a new job and the choice of Neumann are
insufficient. Subjective judgnent may nmask an i nproper notive,

as Weston-Smth suggests. Melin's explanation, however, is not
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sheer subjectivity. Melin had observed Neumann over a peri od of

years as she successfully perfornmed demanding tasks. These
tasks -- heading the capital canpaign and the nurses' bargaining
unit -- denonstrated Neumann's skills. Absent further evidence

of discrimnation or retaliation, which Wston-Smth has not
produced, there is no reasonable inference of pretext.

Melin's statenment that he wanted Neumann on hi s senior
managenent team nust be pretext, Weston-Smth argues, because
Weston-Snith was term nated and di scouraged from even applying
for the new position before Neumann was ever told of or accepted
t he new position. No reasonable inference of pretext can be
drawn fromthis. Although it was not certain that Neumann woul d
accept, it is inmprobable that she would decline a position with
hi gher pay on the seni or managenent team working directly under
Melin, whom she knew. Moreover, the Hospital mi ght easily have
wi shed to avoid the awkward situation of inform ng Neumann, then
West on-Snith's subordi nate, of the decision to lay Weston-Sm th
of f before Weston-Smth herself found out.

Weston-Snith alsorelies on her relative qualifications
for the newjob conpared with Neumann's. She stresses Neumann's
testinmony that she had no nanagenent experience and did not have
a masters degree, while Weston-Sm th had both. This argunment is

not hing nore than second-guessing Melin's decision about whose

-21-



skill set would be nore valuable. That Melin m ght have deci ded
in Weston-Smth's favor based on her own skills would not permt
a jury to infer that his choice of Neumann was either
di scrimnation or retaliation. Mor eover, Weston-Smth places
too nmuch enphasis on whether a job was termed "managenment” and
on credentials. Melin could reasonably | ook behind | abels and
degrees, and rely on his own experience with Neumann and
observati on of her |eadership skills, regardl ess of whether she
had played a union or a namnagenent role at the tinme. That
approach does not render his decision so unlikely as to permt,
fromthat and little nore, a jury inference of inproper notive.

Beyond her attacks on the Hospital's proffered reason,
Weston-Snith presents a few nore pieces of circunstanti al
evidence of discrimnation or retaliation on the Hospital's
part. These consist of her own testinony that she overheard two
doctors conplaining about her absence on nmaternity |eave;
Neumann's additional testinony that there had been conplaints
about Weston-Smith's "[l]ack of accessibility” (although not
t hat these conplaints were related to the maternity | eave); and
Bow es's silence, if adm ssible, in the face of Weston-Smith's
accusatory question. As to the testinony of conplaints, nothing
links those conplaints to the decision process; nor do they

appear sufficiently pervasive to justify a finder of fact in
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inferring such alink. As to the silence, we have al ready given
the reasons that, if adm ssible, it has little probative val ue.
We concl ude t hat West on- Smit h has produced i nsuffi ci ent

evidence to take her case to a jury within the McDonnell Dougl as

f ramewor k. Al t hough her prinma facie case is undisputed, the
Hospital's proffered reasons for her term nation are plausible
and coherent, and neither her criticisns of those reasons nor
her i ndependent circunstantial evidence of an inproper notive,

whet her taken apart or together, are sufficient to require a

jury trial. See Zapata-Matos v. Reckitt & Colman, lInc., 277
F.3d 40, 47 (1st Cir. 2002) ("[A] slight suggestion of pretext,
absent other evidence fromwhich discrimnation can be inferred,
[ does not] neet[] plaintiff's ultimte burden.").
M.
For the reasons given, we affirmthe judgnment of the

district court. No costs are awar ded.
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