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LIPEZ, Circuit Judge. |Immediately after a buy-and- bust

sting, governnent agents conducted a warrantless search of
def endant - appel l ant Raul Luciano's "stash house" and found a
sizable quantity of heroin, drug paraphernalia, and two 9mm
handguns. Later, a two-count indictnent issued, charging Luciano
W th possession with intent to distribute over 100 grans of heroin,
see 21 U S.C. 8§ 841(a)(1l), (b)(1)(B), and possession of a firearm
in furtherance of a drug trafficking crinme, see 18 US C 8§
924(c) (1) (A .

Before the case went to trial, Luciano unsuccessfully
noved to suppress the evidence discovered during the search. The
trial itself lasted | ess than two days. After barely two hours of
deliberations, the jury returned a verdict of guilty on both
counts. The court sentenced Luciano to sixty-three nonths
i nprisonment on the drug possession count and sixty nonths'
I mpri sonment on the gun possession count, the terns to be served
consecutively as required by the gun possession statute. See id.
8§ 924(c)(1)(Dy(ii).

On appeal, Luciano presents two clains. First, he argues
that the evidence was i nsufficient to support a finding that he had
possessed a firearm"in furtherance of" a drug trafficking crine.
Second, he clains that government agents failed to obtain his
vol untary consent before conducting a warrantl| ess search, and that

the district court therefore erred in denying his notion to



suppress the drugs and firearns evidence. Rej ecting both of
Luci ano's clainms, we affirm
I.

Most of the underlying facts in this case are not in
di spute.! On February 20, 2001, agents fromthe Drug Enforcenent
Adm ni stration ("DEA") convinced a femal e cooperating individual
("Cl") to contact Luciano and schedule a drug purchase in
Provi dence, Rhode Island. The CI net Luciano on Wayl and Avenue in
Provi dence, and they drove in separate cars to a three-story
tenenent building located at 31 G ape Street. Unbeknownst to
Luci ano, DEA agents followed in unmarked vehi cl es.

While Luciano was in the apartnent building, agents
established positions around the premses. A few mnutes |ater,
Agent Philip Bernal saw Luci ano wal k down the driveway towards the
Cl, who was waiting in her car parked on the street. Luciano was
carrying a small parcel. Wen Luci ano opened the door to the Cl's
car, Bernal approached with his gun drawn, identified hinself as
| aw enforcenent, and told Luciano to put his hands in the air.
Luci ano conplied, stepping back from the car and dropping the

par cel . Bernal placed Luciano in handcuffs as four or five

! The first nmorning of trial, before the jury was enpanel ed,
def ense counsel indicated in open court that his client would be
willing to plead guilty to and accept responsibility for the drug
possessi on count, but for the government's refusal to drop the gun
possession charge (which would, in effect, double Luciano's
sent ence).
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addi ti onal agents cane to the scene. The parcel was later found to
contain a total of 6.5 grams of 92% pure heroin, divided into 800
gl assi ne packets, each packet containing an individual dose. Sone
of the packets were stanped with a "bad boy" figure.?

| medi ately after Bernal arrested Luci ano, Special Agent
James McCorm ck asked Luciano where he had just been inside the
building. Luciano replied, "[t]hird floor." Several agents were

then dispatched to the third floor of the building to conduct a

"protective sweep." Agent Roberto DaSilva approached Luci ano and
advised him of his Mranda rights —first in English, then in
Spani sh. Luciano indicated to DaSilva that he understood his

rights. DaSilva then asked Luciano for perm ssion to search the
third-floor apartnent. Luciano responded, "[g]o ahead.™

Agents led Luciano up to the sparsely-furnished third-
fl oor apartnent where he was uncuffed and placed in a chair at the
kitchen table. DaSilva, who is bilingual, once again informed
Luci ano of his Mranda rights in English and in Spanish. Luciano

was then given a consent-to-search formwhich provided in English

1. | have been asked to permt special
agents of t he Dr ug Enf or cenent
Adm nistration to search . . . 31 G ape
Street, Apt #3 (3rd floor), Providence,
Rl ;

2. | have not been threatened nor forced
I n any way;

2 At trial, Agent Bernal described the "bad boy" figure as "an
i ndividual with a crewcut . . . giving the finger." The stanp is
used to identify the heroin as a particular "brand."
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3. | freely consent to this search
The address had been witten in by hand on the pre-printed form by
Speci al Agent John O Donoghue. O Donoghue asked Luciano if he
understood English, and Luciano responded in the affirmtive.
O Donoghue then read the consent formto Luciano and asked Luci ano
toread it. Luciano, after reading the form volunteered that he
understood it. O Donoghue then asked Luci ano again, "are you sure
you understand?" Luciano again answered in the affirmative and
signed the form which O Donoghue and another agent signed as
W t nesses.

During the subsequent search, agent Bernal noticed a
square panel in the ceiling that appeared to give access to an
attic or crawl -space. Bernal nounted a chair and pushed t he panel
aside. Looking into the crawl -space, Bernal noticed a | arge bl ack
pl astic bag near the edge, which he could reach w thout actually
clinmbing into the opening. Bernal took the bag down and inspected
the contents. Inside the black bag was another bag containing
371.6 granms of heroin —potentially over 40,000 individual doses.
It also contained a digital scale with heroin residue on it, two
coffee grinders with heroin residue on them a sifter and spoon
wi th residue, and ten boxes of gl assine packets identical to those

found in the parcel that Luciano had dropped on the ground outside



the building.® Like those in the parcel, sone of the packets were
stanped with a "bad boy" figure. At trial, Bernal, O Donoghue, and
DaSilva all testified that when the bag was brought into the
kitchen, Luciano stated, "you got ne" (or words to that effect),
and adm tted that the bag bel onged to him

Agent O Donoghue then returned to the opening in the
ceiling and clinbed into the crawl -space. Using his flashlight, he
di scovered a smal | er bag, at | east ei ghteen i nches fromthe edge of
the opening. That bag contained two 9mm handguns and two | oaded
(but detached) mmgazi nes. Subsequent tests denonstrated that the
magazi nes fit the guns and that the guns worked.

Luci ano was t hen renoved t o DEA headquarters where he was
guestioned again by Agent DaSilva. The interrogation was
audi ot aped and ultimtely entered into evidence at trial. At the
beginning of the interrogation, DaSilva advised Luciano of his
Mranda rights a third time in English and Spanish, and Luciano
i ndi cated that he understood those rights. DaSi | va and Speci al
Agent Anthony Cardello then interviewed Luciano in English.
Luci ano again adnmtted that the drugs and the drug paraphernaliain
the crawl - space belonged to him While initially equivocating, he

ultimately admtted that the guns were his as well:

3 At trial, Agent Bernal testified that these sundry itens are
used by heroin dealers to process heroin from the rock-hard
substance i nported fromoverseas into the powder formthat is sold
on the street.
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DaSi | va: That stuff that we found in your
apartnent, that was yours?

Luci ano: Yeah.

[. . . .]

DaSi | va: K, so the stuff is yours, how
about the guns? Are . . . are
t hey yours too?

Luci ano: | don't know.

Car del | o: What do you nean you don't know?

Luci ano: The stuff is m ne.

DaSi | va: The stuff was yours, ah, how nmuch,
how nuch heroin was there?

Luci ano: | don't know.

DaSi | va: What woul d you guess?

Luci ano: Two to three hundred .

DaSi | va: Two to three hundred grans?

Luci ano: Yeah.

DaSi | va: How about t he, ah, al | t he

packagi ng materials and all that,
was that all yours al so?
Luci ano: Yeah.

[. . . .]
After sonme overl appi ng voi ces and unintelligible conversation, the
guestioning returned to the guns:

Car del | o: The guns and the heroin?
Luci ano: Everything is mne and that's it.

Luci ano then requested a | awyer, and the agents i nmedi atel y st opped
thei r questi oni ng.
II.
Luci ano cl ai ns t hat t he gover nnment presented i nsufficient

evidence at trial to sustain a conviction for the second count —



the gun possession charge.* See 18 U.S.C 8§ 924(¢c)(1)(A.°
Speci fically, Luciano argues that the guns found in the craw -space
"played no role whatsoever in the drug transaction; no 'nexus'
exi sted between the firearms and the drug selling operation.”
Thus, he mai ntains, his possession of the firearns was not, as the
statute requires, "in furtherance of" his drug trafficking.
Therefore, the argunent goes, his conviction under 8 924 nust be
rever sed.

Bef ore considering the merits of Luciano's claim we note

that Luci ano did not nmake this argunent to the district court. 1In

fact, he never made a Rule 29 notion for judgnent of acquittal
not at the close of the governnent's case, not at the close of his
own case, and not after the jury had returned its verdict. W have
consistently held that clainms of insufficient evidence nust be
presented in the first instance to the district court. See United

States v. Van Horn, 277 F.3d 48, 54 (1st G r. 2002). Since Luciano

4 Luci ano does not chal |l enge on appeal his conviction for the
first count of the indictnment —the drug possession charge.

® Section 924 provides in pertinent part:

[ Al ny person who, during and in relation to any cri ne of
vi ol ence or drug trafficking crime . . . uses or carries
a firearm or who, in furtherance of any such crine,

possesses a firearm shall, in addition to the puni shnent
provi ded for such crinme of violence or drug trafficking
crime . . . be sentenced to a termof inprisonnment of not

| ess than 5 years

18 U S.C. 8 924(c)(1)(A) (enphasis added).
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failed to make his insufficiency argunent bel ow, he "nmnust
denonstrate 'clear and gross' injustice, or 'manifest injustice

before the conviction is overturned on that ground.” United States

v. Kilcullen, 546 F.2d 435, 441 (1st Cr. 1976) (quoting

Mal at kof ski v. United States, 179 F.2d 905, 910 (1st G r. 1950),

and United States v. Principe, 482 F.2d 60, 61 n.1 (1st Grr.

1973)); see United States v. Serafino, 281 F.3d 327, 333 (1st Cir.

2002) (indicating that appellant nust denonstrate "cl ear and gross
injustice"” to succeed on unpreserved insufficiency clain); Van

Horn, 277 F.3d at 54 (sane); United States v. Santiago, 83 F.3d 20,

23 (1st Gir. 1996) (sane); United States v. Concem , 957 F.2d 942,

950 (1st Cir. 1992) (sane); United States v. Jimnez-Perez, 869

F.2d 9, 11 (1st Cr. 1989) (sane); United States v. Greenleaf, 692

F.2d 182, 185 (1st Cir. 1982) (sane).°®
The "in furtherance of" |anguage that Luciano puts at
I ssue on appeal is arelatively recent addition to 8 924. Congress

added the phrase follow ng the Suprenme Court's decision in Bailey

6 While our review for "clear and gross injustice" nmay sound
akinto plainerror reviews "mscarriage of justice" standard, see
United States v. d ano, 507 U.S. 725, 736 (1993), we have generally
avoi ded fram ng the review of unpreserved insufficiency clains in
terms of "plain error,” as the cases cited in the text attest. But
see United States v. Pena-lLora, 225 F.3d 17, 26 (1st Cr. 2000)
(using "clear and gross injustice" standard for reversal when
reviewi ng unpreserved insufficiency claim for "plain error").
O her circuits characterize the reviewas one for plain error only.
See, e.q9., United States v. Mirgan, 238 F.3d 1180, 1186 (9th Cr.
2001); United States v. Villasenor, 236 F.3d 220, 222 (5th Gr.
2000) (per curian).
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v. United States, 516 U S. 137 (1995). The prior version of the

statute applied only where a defendant "during and in relation to
any . . . drug trafficking crime . . . uses or carries a firearm™
18 U.S.C.A. § 924(c)(1l) (West 1995). Bailey held that this
| anguage required t he governnent to produce "evi dence sufficient to
show an active enploynent of the firearm by the defendant, a use
that nakes the firearm an operative factor in relation to the
predi cate offense.” 516 U S. at 143. Congress then anmended the
statute so that it would apply when a defendant nerely "possesses”
afirearm”in furtherance of" a drug trafficking crine. See Act of
Nov. 13, 1998, Pub. L. 105-386, 8 1(a), 112 Stat. 3469 (anendi ng 18

US C 8 924); United States v. Timons, 283 F.3d 1246, 1252-53

(11th Gr. 2002) (describing |legislative history).

W do not have to explore exhaustively the semantic
contours of "in furtherance of" in order to resolve this appeal
However, we nust address Luciano's contention that he was entitled
to a judgnent of acquittal on the gun possession charge because
there was no nexus linking the firearnms in the crawl -space to the
attenpted drug sale that took place in front of 31 G ape Street.

In his brief, Luciano focuses exclusively on his

encounter with the C outside the building. He states: "It is
undi sputed that the illegal transaction took place outside of the
apartnment which housed the firearns.”" Since "[n]o part of the
transaction took place within the apartnent,” he maintains, the
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firearns that were subsequently found there were not possessed "in
furtherance of" that transaction, as required by the statute. See
18 U.S.C. 8§ 924(c)(1)(A).

Luci ano's argunent suffers froma fatal m sapprehension
of the underlying "drug trafficking crime."” The drug trafficking
crime underlying Luciano's 8 924 conviction was Count | of the
i ndi ctment — possession with intent to distribute nmore than 100
granms of heroin, 21 U S.C 8 841(a)(1), (b)(1)(B). See 18 U S.C
§ 924 (c)(2)." As indicated above, Luciano does not challenge his
conviction on Count |I. The parcel that Luciano brought fromthe
house to the Cl in the car, however, contained a nmere 6.5 grans of
heroin. Thus, when the jury found Luciano guilty of possession
with intent to distribute nore than 100 grans of heroin (Count 1),
the jury inescapably found that Luciano possessed the drugs found
inthe crawl -space. Hence the predicate drug trafficking crinme for

Luciano's 8 924 conviction pertained to the heroin found in the

’ Subpar agraph (c)(2) provides:

For purposes of this subsection, the term "drug
trafficking crime" neans any fel ony puni shabl e under the
Control | ed Substances Act (21 U S.C. 801 et seq.), the
Control |l ed Substances Inport and Export Act (21 U S. C
951 et seq.), or the Maritime Drug Law Enforcenment Act
(46 U.S.C. App. 1901 et seq.).

18 U.S.C. § 924 (c)(2).
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parcel and the drugs found in the craw -space —the sane craw -
space where the firearns and | oaded magazi nes were di scovered.?
The governnent offered uncontradi cted testinony that the
heroin in the crawl -space had a retail street value of over
$200, 000, and that firearns are often used by drug dealers to
protect drug stockpiles, to preenpt encroachnent into a dealer's
“"territory" by rival dealers, and for retaliation. Presented wth
this evidence, the jury found that Luci ano had possessed a firearm
in furtherance of a drug trafficking crine. G ven the close
proximty of the firearnms and | oaded nmagazi nes to the significant
stockpil e of heroin, we have no difficulty concluding that there
was a sufficient nexus between the drug trafficking crinme and the

firearns to sustain a conviction under 8 924. See United States v.

Cebal | os-Torres, 218 F.3d 409, 415 (5th GCr. 2000) ("Together,

these factors reasonably support a finding that [the firearns]
protected his drugs and noney agai nst robbery. Possession of the

[firearns] was, therefore, in furtherance of drug trafficking.").?®

8 I ndeed, Luciano admitted during his interrogation that the
drugs, the drug paraphernalia, and the firearns in the craw - space
were his.

° Although we have applied the "clear and gross injustice"
standard of review because of Luciano's failure to present his
i nsufficiency claimbel ow, we would conme to the sane conclusion if
he had properly objected to the sufficiency of the evidence and we
wer e appl ying the de novo standard of review See United States v.
Frankhauser, 80 F.3d 641, 650 (1st Cr. 1996) (in review ng
properly preserved insufficiency claim "we exam ne the record in
the Iight nost favorable to the verdict, drawing all reasonable
inferences and credibility determnations in its favor, in an
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IIT.
The Fourth Amendnment to the United States Constitution
prohi bits "unreasonabl e searches and sei zures." U.S. Const. anend.
V. Awarrantless search of a residence violates this proscription

unless the search conmes within one of a "few specifically

established and well-delineated exceptions.” Schneckloth .
Bust anonte, 412 U.S. 218, 219 (1973) (quoting Katz v. United
States, 389 U. S. 347, 357 (1967)). One such exception is a search
undertaken with the consent of the honeowner. Id. Before the
district court, Luciano noved to suppress the evidence di scovered
in the crawl -space as the fruit of an unlawful, nonconsensual
sear ch. The district court conducted a suppression hearing and
heard testinmony fromfour agents and from Luciano hinmself. At the
end of the hearing, the court ruled from the bench that Luciano
| acked credibility as a witness and that Luci ano had consented to
the search verbally and in witing. Moreover, the court found that
Luci ano sufficiently understood English to render his consent
meani ngful, and that his ability to consent was not inpaired by
al cohol intoxication.

"A district court's findings of fact on a notion to
suppress are reviewable only for clear error as to consent."

United States v. Zapata, 18 F.3d 971, 975 (1st Cir. 1994). The

effort to ascertain whether the proof would allow a rational jury
to find every essential elenent of the crine charged beyond a
reasonabl e doubt™).
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judge has had the "opportunity to hear the testinony, observe the
W t nesses' deneanor, and evaluate the facts at first hand." |d.
W wiill reverse only if we are "left with the definite and firm

conviction that a m stake has been commtted." United States v.

Barnett, 989 F.2d 546, 556 (1st Cr. 1993) (citations omtted).
"The question of whether a consent to a search was in fact
"voluntary' or was the product of duress or coercion, express or
inplied, is a question of fact to be deternmined fromthe totality

of the circunstances." Schneckloth, 412 U S. at 227.

At the suppression hearing, Agent DaSilva testified that
he had "M randi zed" Luciano tw ce —once outside 31 G ape Street,
and once againin the third-floor apartnment —both tinmes in English
and Spanish. At the hearing, DaSilva authenticated a copy of the
standard-i ssue card from which he read the warnings. He al so
testified that Luciano had orally consented to a search of the
apartnent inmediately after Da Silva had delivered his first set of
M randa warnings. Oher agents testified that they had w tnessed
t hese exchanges between DaSilva and Luci ano. Luci ano, however,
testified that none of the foregoing had taken place —no verbal
Mranda warnings and no oral consent. The district court
explicitly rejected Luciano's testinony as incredible, while
crediting the testinony of the agents.

The district court was nore than justified in rejecting

the testinony of Luciano as "preposterous."” The court observed
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that Luciano offered patently incredible testinony regarding the
parcel he delivered to the car —that he had found it under sone
grass in the backyard of the building. Luciano made inconsi stent
representati ons concerning the amount of time he had spent in the
United States. He also clained not to understand English, despite
havi ng spent twelve of his thirty years —including third through
ei ghth grades —in the United States, despite the transcript from
his interrogation in which he indicated that he understood Engli sh,
and despite correcting the court interpreter as he translated
during the suppression hearing. Finally, Luciano' s testinony was
peppered with inplausibilities and suspicious | apses in nenory.

More damming is the witten, signed consent formexecuted
by Luciano hinself and wi tnessed by two agents. Luci ano cl ai ns
that he had failed to understand the substance of what he was
signing. Agent O Donoghue testified, however, that he had read t he
formout loud to Luciano, that Luciano had read it hinself, and
that Luciano affirmatively indicated his understanding of it.
Moreover, the form was in sinple English. As the preceding
par agr aph i ndi cates, the district court was justified in concluding
that Luciano possessed sufficient English |anguage skills to
understand that he was consenting to a search.

Luci ano argues that, even if he understood that he was
consenting, his consent was involuntary and therefore invalid. See

Bunper v. North Carolina, 391 U S 543, 548 (1968) ("Wen a
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prosecutor seeks to rely upon consent to justify the | awf ul ness of
a search, he has the burden of proving that the consent was, in
fact, freely and voluntarily given."). He relies on three
consi derati ons. First, Luciano argues that his judgnent was

impaired by his intoxication. See United States v. Johnson, 563

F.2d 936, 939 (8th Gr. 1977) ("If the trial court had found that
by reason of extrene intoxication the defendant's consent was not
the product of a rational intellect and a free will, then the
consent would not have been wvalid."). The district court
explicitly found, however, that Luciano was not so intoxicated as
to render his consent ineffective. The court noted that Luciano
was sober enough to drive from Wayl and Avenue to Grape Street to
effectuate his drug sale. Mdreover, several agents testified that
Luci ano di d not appear drunk or behave as if he were so i ntoxicated
t hat he coul d not understand the rights he was explicitly waiving.

Second, Luciano argues that the consent was coerced
because agents had threatened his girlfriend. Luciano relies on

United States v. Bolin, 514 F.2d 554 (7th Cr. 1975), in support of

this argument. See id. at 560-61. ("In view of the fact that the
def endant signed the consent form while undergoing custodial
I nterrogation and only after he had been inpliedly threatened that
his girl friend would be arrested if he did not sign, we hold that

the consent was involuntary and therefore invalid."); see also

Bunper, 391 U.S. at 550 ("Wuere there is coercion there cannot be
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consent."). At the suppression hearing, Luciano testified that he
had si gned the consent formbecause agents told himthat "they were
going to find ny girlfriend and do sonmething to her, and I was very
scared.” In its statenent of reasons for denying the notion to
suppress, the district court did not make an explicit finding
regardi ng Luciano's claimof coercion or duress. However, given
the district court's rejection of Luciano's testinony as
"preposterous,” the district court inpliedly rejected any cl ai mof
coercion on the part of the governnent agents. The district court
did not err in that finding.

Finally, Luciano argues that he was coerced into
consenti ng because i mmedi ately after Agent Bernal handcuffed him—
and before the governnent clains Luciano gave his consent —agents
were dispatched to the third-floor apartnment to conduct a search.
Since the search was already well underway when he was asked for
his consent, he clains he could not have reasonably known that he

could still refuse the search. See United States v. Tovar-Ri co, 61

F.3d 1529, 1536 (11th Cir. 1995) ("[Defendant] had al ready observed
officers explore every room in the apartnent and could not
reasonably have known that she could still refuse a search.™).
Luci ano never made this argunment to the district court in
support of his notion to suppress. Therefore, we will not consider

it for the first tine on appeal. United States v. Santos Bati sta,

239 F.3d 16, 19 (1st Cir. 2001) ("Failure to raise suppression
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argunents before trial shall constitute waiver thereof."); United
States v. Torres, 162 F.3d 6, 11 (1st Cr. 1998) ("[When a party
fails toraise atheory at the district court |level, that theory is
generally regarded as forfeited and cannot be advanced on
appeal ."). This case underscores the inportance of this rule. As
t he governnment persuasively argues, if Luciano had made this claim
bel ow, the governnent woul d have i ntroduced evi dence and ar gunents
regarding the timng and nature of the search, whether exigent
ci rcunst ances nmandated a protective sweep, and (assum ng that the
search was i nproper) whet her the di scovered evi dence was adm ssi bl e
under sone other theory.'°

"The voluntariness of a consent to search turns on an
assessnment of the totality of the circunstances.” Barnett, 989
F.3d at 554-55. Having carefully considered all of Luciano's
argunments regarding the facts and circunstances relating to the
search, we conclude that the district court did not err in finding
that Luci ano had validly consented to the search of the third-fl oor
apart nment . The district court properly denied the notion to

suppr ess.

10 Since the record i s undevel oped concerning the tim ng of the
agents' entry, the nature of their initial presence in the
apartnent, and the scope of any protective sweep, Luciano cannot
even avail hinself of plain error review. See Torres, 162 F.3d at
11 n.2 ("[Plain error review] has no applicability where, as here,
the defendant has failed to devel op the necessary factual record
undergirding a particular suppression claim™").
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AFFIRMED.
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