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LYNCH Circuit Judge. At issue in this sentencing

appeal is the proper standard for determning whether a
def endant has been physically threatened for purposes of a
downward departure under the coercion and duress guideline,
U.S.S.G § 5K2.12, p.s. (2000).

Sanjay Sachdev pled guilty to one count of bank
| arceny, 18 U. S.C. 8§ 2113(b) (2000), and sought a downward
departure under U S.S.G § 5K2.12. He argued that he commtted
the crine, depositing worthless checks and then wthdraw ng
$103,000 from his bank account, because he needed to repay a
debt to Atul Patel, and he believed he had been threatened with
physical harmif he did not repay. The district court held an
evidentiary hearing, in which it heard testinony from
defendant’s father (by tel ephone from Thailand) and Patel (by
televideo from California), and agreed to consider defendant’s
statenent in the presentence report as testinony. The court
concluded that, on the facts, it |acked authority to depart
downward for coercion or duress. Sachdev was sentenced to
| npri sonnent of one year and one day, a sentence near the |ow
end of the range. Sachdev appeals, saying the district court
applied the wong standard under 8 5K2.12 to determ ne whet her

-2



he had been threatened, and asks that the case be remanded.! W
affirm
l.
The facts, as found by the di strict court and undi sputed from

the evidentiary hearing, are as follows:

Pat el and Sachdev were cl ose friends and nei ghbor s begi nni ng
in 1998. In October 1999, Sachdev approached Patel, asking hi mto
invest in aplanto purchase a quantity of clothingtoresell to a
di scount retail store. Patel invested over $90, 000 of hi s personal
savings inthe venture, with the understandi ng that he woul d recei ve
his i nvestnent back with interest within 30 days after the transaction
was conplete. A nonth |ater, Sachdev and his fam |y noved from
Californiato Boston. Inlate 1999, at Patel's request, Sachdev repaid
hi m about $21, 000.

Sachdev' s busi ness endeavor di d not go as pl anned, as t he
retailer lost interest inpurchasingthe goods. Duringthe wi nter and
spring of 2000, Patel and Sachdev were i n frequent phone contact, with
Patel tryingto ascertainthe status of his investnment. At somne point,
inanattenpt to hasten the repaynent, Patel fal sely tol d Sachdev t hat

he had borrowed t he i nvest ment noney and was hi nsel f bei ng pressuredto

1 Thi s court deni ed Sachdev’' s notion to renai n on rel ease
pendi ng appeal, but expedited his appeal.
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repay his creditors. Sachdev felt the conversati ons with Patel were
threatening in nature. |In March, Sachdev sent Patel his famly's
jewelry to holdas collateral. There was al so evi dence t hat Sachdev
sought nedi cal assi stance for "severe stress-rel ated i nsomi a" during
April of 2000.

Patel al so call ed Sachdev's father in Thailand tw ce, in
March of 2000 and again in April. Patel testified that he never
physi cal | y t hreat ened Sachdev or his fam |y in any of his conversations
wi t h Sachdev or Sachdev's father. Sachdev's father testifiedthat
there were three or four calls fromPatel, that Patel said there would
be "troubl e" if he was not repai d, that Patel's tone was t hreat eni ng,
and that the calls made hi mfear for the safety of his son and his
son's famly. Patel alsotoldthe father that he i ntended to seek
| egal advi ce about howto proceed. Patel did, infact, seek the advice
of an attorney, who assi sted himin drawi ng up a prom ssory note for
Sachdev to repay Patel by May 4. In the week before April 27, when
Pat el faxed Sachdev t he prom ssory note, Patel call ed Sachdev si xt een
times. After signingthe prom ssory note, Sachdev depositedthe bad
check on May 4, 2000, so that he coul d wi t hdrawt he $103, 000 on May 11,
2000. On June 2, 2000, Sachdev deposited anot her bad check.

The trial judge found that Patel had call ed Sachdev with
unusual frequency and t hat bot h Sachdev and hi s fat her bel i eved Pat el

was t hreat eni ng physi cal harm However, she rej ected ot her all egati ons
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made by Sachdev in his presentence report statenent, including

al | egati ons that Patel had threatened to send t he Mafia after hi mand

his fam ly, and that Patel had threatenedto fly out to Bostonwith a

hitman to | ook for Sachdev. She concl uded that Patel was actually only

t hreatening |l egal "troubl e" and t herefore the Qui deline's requirenent

that the coercion involve a threat of physical injury did not apply.
1.

Def endant presents anissue of first inpressionfor this
circuit astowhat standard atrial judge shoul d apply in determ ning
whet her a def endant has been coercively t hreat ened f or purposes of a
downwar d departure under U.S.S. G 8§ 5K2.12. We revi ewde novo | egal
hol di ngs construi ng t he neani ng of the Gui delines and a finding by a

trial court that it | acked discretionto depart. United States v.

Mateo, 271 F. 3d 11, 13 (1st Cir. 2001); United States v. Sal dana, 109

F.3d 100, 103 (1st Cir. 1997).

A def ense of duress may play tworolesinacrimnal case.
First, it may be presented at trial in avoidance of crimnal liability.

See, e.qg., United States v. Freeman, 208 F. 3d 332, 341 (1st G r. 2000).

The duress defensetocrimnal liabilityisstrict andis unavail able
unl ess thereis noreasonablelegal alternativetoviolatingthelaw

t hat woul d al so avoid the threatened harm WUnited States v. Bail ey,

444 U. S. 394, 410 &n. 8 (1980); United States v. Arthurs, 73 F. 3d 444,

449 (1st Cir. 1996).



Evenif the duress defensetocrimmnal liabilityisrejected,

a |l esser show ng of duress may still play a role at sentencing to

permt a downward departure under the Guidelines. See United States
v. Anparo, 961 F. 2d 288, 292 (1st Cir. 1992) ("[T] he type and ki nd of
evi dence necessary to support a downwar d depart ure prem sed on duress
i s sonewhat | ess than t hat necessary to support a defense of duress at

trial."); United States v. Cheape, 889 F. 2d 477, 480 (3d Cir. 1989).

Def endant bears the burden of proof by the preponderance of the

evi dence of showingeligibility for a Gui delines departure. United

States v. Rizzo, 121 F. 3d 794, 801 (1st Cir. 1997). The Guideline
addressi ng potential departures for duress states:

| f the def endant conm tted t he of fense because of seri ous
coercion, blackmail or duress, under circunstances not
anmounti ng to a conpl et e def ense, the court may decrease t he
sent ence bel owt he applicabl e gui del i ne range. The extent
of the decrease ordinarily should depend on the
reasonabl eness of the defendant’ s acti ons and on t he ext ent
t o whi ch t he conduct woul d have been | ess harnful under the
circunstances as the defendant believed them to be.
Ordinarily coercionw || be sufficiently serious to warrant
departure only when it invol ves athreat of physical injury,
substanti al damage to property or simlar injury resulting
fromthe unl awful actionof athird party or froma natural
enmergency. The Comm ssion considered the rel evance of
econom ¢ hardshi p and det ermi ned t hat personal fi nanci al
difficulties and econom c pressures upon a trade or busi ness
do not warrant a decrease in sentence.

U S. S .G § 5K2.12.
Not al |l types of coercion or duress may be the basis for a

departure. As the Guidelineclearly states, econom ¢ hardshi p and



financi al distress are forbidden grounds for departure. Furthernore,

mere duressisinsufficient. l1d.; seealsoUnited States v. Ri vera,

994 F. 2d 942, 949 (1st Cir. 1993). The duress nust be "serious,"” in
t he | anguage of the Guideline. If the conditions are net, departures
based on the grounds described in 8 5K1.12 are encouraged. See

generally United States v. G andmai son, 77 F. 3d 555, 560 (1st Cir.

1996) .

The district court correctly interpretedthe Guidelineto
requireordinarily that there be threat of physi cal harmwhen coerci on
i s invoked at sentencing as a basis for a downward departure. The
Gui del i ne, we think, enconpasses both explicit andinplicit threats of
harm Basedonits reviewof thetestinony, thedistrict court found
t hat Patel made no explicit threats of harm W read the district
court’s finding, whileless clear onthe point, as al so finding that
there was no inplicit threat of harm

If theclainedthreat isinplicit, as def endant argues here,
t hen questions arise as to how to determ ne whether there is an
implicit threat that falls within the Guidelines. The CGuideline
i nstructs that subjective views of the def endant pl ay sone rol e: "The
extent of the decrease ordinarily should depend on . . . the
ci rcunst ances as the defendant believed themto be." U S . S. G 8§

5K2.12. Wiether thethreats are explicit or inplicit, adefendant’s



subj ective belief that athreat has been nade, evenif in good faith,
is not alone a ground for departure.

The di strict court nust al so obj ectivel y det erm ne whet her
a reasonabl e person i n def endant’ s positi on woul d perceive there to be
athreat, explicit or inplicit, of physical injury, substantial danmage
toproperty, or simlar injury resulting fromthe unl awful action of a
third party (or from a natural energency).? In making this

determnation, particularly where the claiminvolvesinplicit threats,

2 Ther e may be roomt o consi der whet her a defendant fallsinto
a group wel | recogni zed to have particul ar vul nerability to coercion or
dur ess for Qui del i ne purposes, such as those suffering frombattered
person’s syndrome. The Ninth Circuit adopted such an approach in
United States v. Johnson. 956 F. 2d 894, 898-901 (9th Cir. 1992); see
alsoUnited States v. Smth, 987 F.2d 888 (2d Gir. 1993) (" Testi nony as
to [ def endant' s] unusual susceptibility to coercion would be rel evant
i n det er m ni ng whet her he had an honest but unreasonabl e bel i ef that he
was being coerced."); cf. United States v. Lopez, 938 F. 2d 1293, 1298
(D.C Gr. 1991) (Quideline discouragi ng consi derati on of soci oeconom c
st at us does not forecl ose consi deration of donmestic violence andits
ef fect on defendant). Under Johnson, a defendant's sincerely held
bel i ef that she was i n physi cal danger m ght warrant a departure, even
if that belief could not be deened objectively reasonable by an
i ndi vi dual without such a history. 956 F.2d at 899. Alternatively,
Johnson may be under st ood as hol di ng that, as an obj ective matter, a
woman who has been beaten in t he past may reasonabl y vi ew sonet hi ng f ar
| ess than an explicit threat as constituting arealisticthreat of
physical harm Cf. United States v. Anderson, 139 F. 3d 291, 300 ( 1st
Cir. 1998) (noting wi thout deciding issue of whether the fact that
def endant had been abused once i n past by partner was sufficient to
support a duress departure). Such an approach is consistent with
U . S.S. G 8 5HL. 3, which prohibits considerati on of mental and enoti onal
condi tion except as provided inthe general provisions of Chapter 5.
Chapter 5 includes the duress guideline at issue here.

Thi s def endant presents no such speci al condition and so we need
not decide the issue.




there are at | east three questions to be considered: (i) the actual
intent of the person alleged to have nmade the threat; (ii) the
subj ecti ve understandi ng of the defendant; and (iii) whether an
obj ectivethird party coul d reasonably consider it to be a serious
t hreat of physical injury (or anot her category of threat recogni zed by
the guideline). The ultimate issue remains that of whether the
def endant committed the offense "because of" serious coercion,

bl ackmai |, or duress. See United States v. Anderson, 139 F. 3d 291, 300

(1st Cir. 1998) (no error where deci sionnot to depart rested onthe
| ack of "evidence of the coerciveeffect of [codefendant's] violence
during . . . the relevant tinme period").

The Qui del ine's focus on the coercive ef fect on the def endant
isthe underlyinglogic, although not articul ated there, of United

States v. Pozzy, 902 F. 2d 133 (1st Cir. 1990). InPozzy, this court

reversed a duress downwar d departure on t he ground t hat no evi dence
supported the viewthat a w fe was coerced or threatened physically
intotaking an active roleinher husband s cocai ne busi ness. |1d. at
139. Rat her, the evidence was that her notivati on was t he noney to be
made inthe drugtrade. 1d. This court rejectedthe district court’s
reasoni ng that the wi fe was under aninplicit threat because she had no
alternative but to stay with her husband and hel p hi mor | eave t he

marriage. 1d.



Here, the district court explicitly foundthat there were no
actual threats and that Patel did not intend any such threats.
Al t hough the trial judge did not explicitly state that she found
Sachdev' s perceptionto be unreasonabl e, she did hold that thethreat
was m ssi ng "an obj ective conponent."3 We read this as a findingthat
Sachdev' s bel i ef that he was i n physi cal danger was not reasonable. W
bel i eve that on these facts such a fi ndi ngwas well wi thinthe purview
of the district court. Gventhese factual findings, the district
court was correct in concluding that it did not have authority to
depart downward fromt he sent enci ng range prescri bed by t he Qui del i nes.

Affirned.

3 Followi ng this statenent by thetrial judge, counsel for
Sachdev attenpted to argue that Sachdev's father was a reasonabl e
per son who al so percei ved there to be a physical threat, and therefore
t he obj ecti ve conponent was satisfied. Thetrial judge thenreiterated

her conclusion that she had no authority to depart under 8§ 5K2.12.
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