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LIPEZ, Circuit Judge. This acrinonious di spute between

def endant - appel | ant Desi gns by FMC, I nc. ("Designs") and plaintiff-
appel l ee KPS & Associates, Inc. ("KPS") is a diversity breach of
contract action that cones to us following the entry of a default
judgment against Designs and a damages award of $367,154 plus
prejudgnent interest. Designs challenges the entry of default and
t he subsequent determ nati on of damages, assigning error to severa
rulings of the district court. These rulings include a denial of
Designs' notion to dismss (arguing that the federal action should
be dism ssed in favor of parallel state litigation) and a refusal
to set aside the entry of default. Designs al so appeals the
district court's assessnment of $5,000 in sanctions.?

For the reasons stated below, we affirm the district
court in all respects save one — the conputation of the base
guantum of danmges after the entry of default. In fixing that
anmount, the district court erred in its application of Rule
55(b) (2) of the Federal Rules of Civil Procedure (dealing with the
determi nati on of damages after an entry of default).

I.
A. The Relationship Between the Parties
Since these appeals cone to us following the entry of a

default judgnent, we derive the follow ng factual background from

1'I'n these consol i dated appeal s, Designs challenges the entry
of default in No. 01-2513 and the award of sanctions in No. O01-
2521.
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t he wel | - pl eaded factual allegations contained in the conplaint and
the attachnents thereto. \Were appropriate, however, we note the
factual contentions advanced by KPS and Designs on appeal, and we
further elaborate on the facts as necessary in our discussion of
the applicable law. See infra Section ||

KPS, an independent jewelry nmanufacturers’ sal es
representative, is a Florida corporation registered to do busi ness
in Massachusetts, which is also its principal place of business.
Its "principal in charge” is Kenneth Sayles. As KPS s counsel put
it during the initial pretrial conference, KPS "is basically one
person, Kenneth P. Sayles."™ Designs is an inporter, seller, and
distributor of silver jewelry to retail and departnment stores
t hroughout the United States. It is a New York corporation with
its principal place of business in Brooklyn. Its president and
sol e shareholder is WIIiam Nussen.

In 1987 KPS and Designs entered into an oral agreenent
wher eby KPS agreed to secure new accounts for Designs. The parties
di spute whether this relationship was to be exclusive. The
conplaint alleges that it was not, and that KPS was free to
represent other jewelry distributors. KPS goes onto allegeinits
conplaint that it secured new accounts for Designs with severa
different retailers, and that each tinme it secured a new account,
Desi gns and KPS woul d agree on a conm ssion schedule. Each nonth

Designs would send KPS a statenment detailing itenms shipped to



retailers, and then KPS would send Designs a statenment detailing
t he comm ssions due arising out of those orders. According to the
conplaint, KPS becane so successful in devel oping business for
Desi gns t hat Designs agreed to forward $17,500 to KPS each nonth on
account. This agreenent was confirmed in a letter from Nussen to
Sayl es dated June 23, 1995, and attached to the conplaint as an
exhi bit.

According to the conplaint, Designs stopped sending
statenents to KPS in Novenber 1995. By the end of 1995, Designs
had fallen far behind in its paynments to KPS —to the tune of
$146,016 — and Designs renmined behind in its paynents through
1996. The conplaint goes on to allege that in Decenber 1996
Designs issued a statenment purporting to reflect the comm ssions
due KPS for 1996 sales. That printout failed to include
significant sales of KPS, and the printout used erroneously |ow
comi ssi on percent ages.

At sone point in 1997, KPS began representing Jasco
Inc., another jewelry distributor. According to the conplaint,
Jasco and Designs were not in direct conpetition since Jasco sold
a "nmore limted, and sonmewhat different, product.” KPS nade no
effort to conceal its relationship wth Jasco. Upon |earning of
KPS's representation of Jasco in July 1998, Nussen contacted
Sayl es, demanding that KPS termnate its relationship with Jasco.

Sayl es refused because, according to the conplaint, exclusive



representation had never been part of KPS s agreenent wi th Designs.
Shortly thereafter, Nussen sent Sayles a letter termnating the
busi ness rel ati onship between Designs and KPS. The letter cited
"irreconcilable differences" as the basis for this term nation and
i ndi cated that KPS woul d be provided with a final accounting. The
letter unilaterally limted the paynment of unpaid comm ssions on
future sales to those sales occurring within ninety days of the
date of the letter. According to the conplaint, given the
purchasing tinmeline under which retailers operate, KPS was entitled
to comm ssions on sales that occurred after that ninety-day period
had expired. In any event, Designs never provided KPS with a final
accounting, nor did Designs pay KPS the commssions it was
cl ai m ng.

On April 27, 1999, KPS s counsel, Karen Hurvitz, sent a
demand letter to Nussen seeking $131, 035.37 i n unpai d conmm ssi ons.
The demand letter indicated that KPS intended to proceed to
litigation if Designs failed to nmeet its obligations. Three days
| at er Nussen tel ephoned Hurvitz, | eaving a nessage on her answering
machi ne that he had no intention of paying any comm ssions to KPS
Approxi mately two weeks later Hurvitz received a call from David
Schrader who identified hinself as counsel for Designs. At this
poi nt there were sone conmuni cati ons between Hurvitz and Schrader,
the nature and extent of which are in dispute. In any event,

Designs failed to pay the conm ssions as demanded.



On Septenber 13, 1999, Designs filed a lawsuit in New
York state court nam ng KPS and Sayl es as def endants, and asserting
el even different causes of action, including breach of contract,
fraud, breach of fiduciary duty, conversion, tortious interference,
and "prima facie tort." The conplaint sought over $5,000,000 in
conpensatory danages and $5,000,000 in punitive damages. The
unverified conplaint, however, |acked pertinent dates, did not
detail KPS s all eged wongdoings with any specificity, and did not
i ndi cate how Designs had cal culated its enornous damages. The
conpl ai nt al so sought to enjoin KPS and Sayles from representing
"any ot her nerchants" despite the fact that Nussen had term nated
Designs' relationship with KPS over a year earlier.

On Septenber 22, 1999, Schrader faxed a copy of Designs'
yet-to-be-served conplaint to Hurvitz, together with a cover letter
asking her to accept service on behalf of KPS and Sayl es. In a
separate letter faxed at the same tine, Schrader indicated to
Hurvitz that Designs would be willing to withdraw its suit if the
parties could agree to "sign general releases in favor of each
ot her rel easing any clains they may have."

Two days later Hurvitz filed the instant |awsuit agai nst
Designs on behalf of KPS in the United States District Court for
the District of Massachusetts. The conplaint and its supporting
affidavits detail ed sal es accounts with six different retailers and

i ncluded copies of invoices from each of those retailers. The



conplaint and the affidavit |isted specific conm ssions due based
on figures contained in those invoices. Although there are sone
i nconsi stencies and conputational errors in the nunbers, there
appears to have been an attenpt to draft the conplaint and
affidavit with sone degree of specificity —in contrast to Designs'
conplaint filed in New York, which, as KPS describes it, was
replete with generalized "boilerplate.” KPS s conplaint sounded in
contract and quantum neruit, and also sought nultiple damages
pursuant to Chapter 93A of the WMssachusetts General Laws
(prohibiting "[u]nfair mnmethods of conpetition and wunfair or
deceptive acts or practices in the conduct of any trade or
commerce"). KPS's conplaint also listed four |ocal custoners of
Desi gns as trustees and requested attachnents agai nst each of them
in the amobunt of $65,000. See Mass. Gen. Laws Ann. ch. 246, § 1
(West 2002).
B. Procedural History

Following the filing of the conplaint in this case, the
litigation quickly bogged down in a nmessy notion practice. Both
parties and their attorneys accused each other of m sconduct and
filed nunerous notions for sanctions, to strike, to quash, to
conpel, and to disqualify. W recount only that portion of this
sorry procedural history which is pertinent on appeal.

On Cctober 19, 1999, an initial conference was held via

t el ephone anong counsel and the district court. Schrader, counsel



for Designs, had indicated to the court the day before that he did
not oppose the entry of an order authorizing the trustee process.
At the hearing, however, Schrader clained that the district judge's
courtroom deputy had erroneously led him to believe that the
trustee process was "a question of getting authorization to serve
papers, as opposed to an ex parte or on-notice attachnent
proceeding." He therefore asked for an extension of tinme in which
to respond to the request for trustee process. The district court
gave the parties until October 22 to file papers regarding the
trustee process.

On COctober 25, after that deadline had expired without a
filing by Schrader, he sought a further extension of time, citing
difficulty in obtaining |ocal counsel as the reason for the del ay.
The next day, Schrader faxed an affidavit fromNussen to the court,
in which Nussen indicated that the reason for the delay in
respondi ng was the fact that "my daughter is being marri ed tonight"
(original enphasis). The next day, in lieu of a formal notion,
Schrader faxed a "letter brief" to chanbers in which he (a)
i ndi cated once again his difficulty in obtaining | ocal counsel, (b)
opposed the trustee process, and (c) argued that the court should
dismss or stay the proceedings in light of the New York
[itigation. On Cctober 29, the district court, finding that KPS

had denpnstrated a reasonabl e |ikelihood of success on the nerits,



issued an order allowing the trustee process and attaching the
trustees' accounts payable to Designs.

At some point in Novenber, Designs obtained an ex parte
tenporary restraining order inits New York | awsuit froma New York
state crimnal court judge sitting in an energency civil part. The
TRO restrai ned two of KPS' s main custoners from nmaki ng paynents to
KPS. When the TRO was subsequently vacated on Decenber 17, the New
York court denied a further attenpt by Designs to obtain an
attachnent agai nst KPS According to KPS's New York counsel,
Schrader admtted to him and the New York court that the reason
Schrader had sought the restraining order was because "if Sayles
obt ai ned an i njunction in Boston, he wanted to obtain a sim |l ar one
in New York." Also, according to KPS s New York counsel, Designs
repeatedly failed to neet its discovery obligations in the New York
litigation and failed to diligently prosecute its case.

Back in the Massachusetts litigation, KPS filed a notion
on January 14, 2000, to conpel Designs to retain |ocal counsel.
KPS and Designs also filed additional papers with regard to
Designs' notion to dismss. On February 3 the court granted KPS s
notion to conpel Designs to retain |ocal counsel, ordering Designs
to do so wthin seven days. Designs' |ocal counsel, Brian Banks,
did not file his appearance until five days after the seven-day
deadl i ne had passed. Banks, Schrader, and Hurvitz all appeared at

a status conference on February 17, 2000, at which tinme the



di strict court announced that it would soon rul e on Desi gns' notion
to dismss. Wen it did, Designs would then have ten days in which
tofileits answer to KPS s conplaint. The next day, the district
court, w thout opinion, endorsed as "denied" Designs' notion to
di sm ss.

Ten calendar days later, on March 1, 2000, Hurvitz
submtted to the court a request for an entry of default since
Designs had yet to file its answer.? This request was served on
Desi gns' New York and | ocal counsel. On March 10, 2000, the clerk
entered a notice of default against Designs pursuant to Rule 55(a)
of the Federal Rules of Civil Procedure. Copies of the notice were
served on all counsel. On March 17, 2000, KPS filed a request for
the entry of default judgnment, which was |ikew se served on al
counsel .

On March 21, 2000, Schrader finally took action, faxing
a letter to the court in which he asserted that he had sent a
timely answer on March 1, 2000, by Federal Express. Shortly
thereafter, Designs filed a notion to set aside the default, and
the district court conducted a hearing on May 17, 2000. At the

close of the hearing, the district court ruled from the bench,

2 This request was premature. Under Rule 6(a) of the Federal
Rul es of G vil Procedure, Designs had until March 3, 2000, to file
its answer since intervening Saturdays and Sundays woul d not have
been included in the conputation of time. Designs, however, did
not attenpt to file its answer until alnost three weeks later,
renderi ng the question of the due date acadenic.
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denyi ng Designs' notion to set aside the entry of default. The
court characterized Schrader's behavior over the course of the
l[itigation as "stonewal |ing" and explicitly disbelieved Schrader's
proffered explanation with regard to the filing of the answer. She
told Schrader: "We have had trouble with you from the very
begi nning." She concluded: "And because | do not credit these
stories, because | do not find there to be good cause to renove the
default, the notion to renove the default is denied.” One nonth
later, on June 14, Designs filed a notion for reconsideration —
styled as a notion pursuant to Rule 60(b). The court agreed to
reconsider its prior ruling and then once again deni ed the request
to set aside the entry of default.

Subsequently, on July 27, 2000, the court issued a brief
witten order on danmages which stated, in part:

No further hearing is necessary to ascertain

the conpensatory damages clainmed as the

verified conplaint and plaintiff's affidavit

attached thereto set forth a sumcertain based

on sales and conmssion figures there

detail ed, Pope v. United States, 323 US 1, 12

(1944); Brockton Sav. Bank v. Peat, Marw ck

Mtchell & Co., 771 F.2d 5 (1st G r. 1985),

and, a default having been entered, each of

plaintiff's al | egati ons of fact are
established as a matter of |aw.

The district court then referred the matter to a magi strate judge
for the sol e purpose of determn ni ng whet her Desi gns shoul d be held
liable for double or treble danages under Chapter 93A —i.e., to

deternmine whether Designs' unlawful conduct was "willful or
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knowi ng." The magistrate judge permtted no evidence on the base
guant um of danmages, which the court had fixed as the "sumcertain"
contained in the conplaint and a supporting affidavit.

Following the hearing on 93A liability, the magistrate
judge issued a Report and Recommendati on finding that Designs had
willfully and know ngly engaged in conduct prohibited by Chapter
93A and that KPS shoul d be awarded doubl e damages. Designs filed
its objections to the Report and Reconmmendation with the district
judge, who overruled those objections. Judgnment was entered on
Sept enber 28, 2001, for $367,154 —twice the $183,577 recited in
the ad damum clause of KPS s conplaint — plus prejudgnment
interest. On QOctober 23, 2001, Designs filed a tinely notice of
appeal .

In the days leading up to the Chapter 93A hearing,
Desi gns had served subpoenas duces tecum on KPS s "custodi an of

records,"” KPS s "resident agent," KPS s bank, and Jasco. Copies
wer e not served on KPS s counsel, and KPS s counsel only | earned of
themfromthe w tnesses involved. KPS imedi ately noved to quash
t he subpoenas and al so noved for sanctions, arguing that vol um nous
docunent s had been i nproperly sought and that they were irrel evant
to the determnation of Designs' liability under Chapter 93A. The
notions were granted and the nmagistrate judge recomended a

sanction of $5,000. Designs lodged its objections with the

di strict judge, who overruled them on Septenber 28, 2002. On
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Cct ober 25, 2002, Designs filed a tinely notice of appeal wth
regard to this inposition of sanctions.
II.
A. The Motion to Dismiss
Designs clains that the district court erred in denying

its notion to dismss or stay the proceedings in light of the

ongoing New York litigation. The decision to dismss or stay
proceedings in light of parallel litigationis "necessarily left to
the discretion of the district court inthe first instance." Moses

H Cone Memi| Hosp. v. Mercury Const. Corp., 460 U . S. 1, 19 (1983).

The district court's decision my be reversed only for an abuse of

that discretion. El nendorf Gafica, Inc. v. DDS. Am (E.), Inc.,

48 F. 3d 46, 50 (1st Cir. 1995). The exercise of that discretion,
however, is greatly constrained by what the Suprenme Court has
| abel ed an "exceptional -circunstances test." Cone, 460 U S. at 19

(citing Colo. River Water Conservation Dist. v. United States, 424

U.S. 800 (1976)); El nmendorf, 48 F.3d at 50. Pursuant to this test,
"[t] here nust be sone extraordinary circunstances for a federa

court to shrink from'the virtually unflagging obligation of the
federal courts to exercise the jurisdiction given them'" Currie

V. Goup Ins. Commin, 290 F.3d 1, 10 (1st Cr. 2002) (quoting Col o.

Ri ver, 424 U. S. at 817).

Drawi ng on Col orado River and its progeny, courts |ook to

a variety of factors to determ ne whether "exceptional
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ci rcunst ances"” exi st which counsel the abdication of jurisdiction
in favor of parallel state court litigation. Always keeping in
m nd t he "heavy presunption favoring t he exerci se of jurisdiction,"”

Villa Marina Yacht Sales, Inc. v. Hatteras Yachts, 915 F.2d 7, 13

(1st Cir. 1990), a court nmay consider: (1) whether either court
has assuned jurisdiction over ares; (2) the inconvenience of the
federal forum (3) the desirability of avoiding pieceneal
litigation; (4) the order in which the forunms obtained
jurisdiction; (5) whether state or federal l|law controls; (6) the
adequacy of the state forumto protect the parties' interests; (7)
the vexatious or contrived nature of the federal claim and (8)
respect for the principles underlying renoval jurisdiction. Burns
v. Watler, 931 F.2d 140, 146 (1st Gr. 1991). This list is by no
means exhaustive, nor is any one factor necessarily determ native.

Villa Marina, 915 F.2d at 12. Rat her, "'a carefully considered

judgment taking into account both the obligation to exercise

jurisdiction and t he conbi nati on of factors counseling agai nst that

exercise is required. Id. (quoting Colo. River, 424 U.S. at

818-19).

Desi gns concedes that neither the first nor the second
factor (jurisdiction over a res or inconvenience of the federa
forum weighs in favor of dism ssal. W conclude that none of the

others do either.
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As for the concern about pieceneal [itigation,
"[d]ismissal is not warranted sinply because related issues
ot herwi se woul d be deci ded by di fferent courts, or even because two
courts otherwi se would be deciding the sane issues.” [d. at 16.
Rat her, concerns about pieceneal litigation "should focus on the
I nplications and practical effects of litigating suits deriving

fromthe sane transaction in two separate fora," Gonzales v. Cruz,
926 F.2d 1, 4 (1st Gr. 1991), and weigh in favor of dism ssal only
if there is some "exceptional basis" for disnissing one action in

favor of the other. Burns, 931 F.2d at 146; see, e.d., Colo. River,

424 U.S. at 819-20 (finding that "clear federal policy [against
pi eceneal litigation] evinced in |egislation" weighed in favor of

dismssal); Liberty Mut. Ins. Co. v. Forenost-MKesson, Inc., 751

F.2d 475, 477 (1st Cr. 1985) (finding exceptional circunstances
when there was "real possibility” that insurance policy m ght be
interpreted differently in each forum leaving insured wth
i nsufficient coverage after years of paying premuns). This case
does not involve any such exceptional circunstances or inplicate
broad policy considerations. Rather, this dispute between a vendor
and its sales representative over sales conm ssions presents "a
straightforward application of state . . . laws,"” Burns, 931 F.2d
at 143, and is of primary i nportance only to the i medi ate parties.

It is true that the New York |awsuit comenced severa

days before the instant case. However, the fourth factor relating
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to the order of the | awsuits "shoul d not be neasured excl usively by
whi ch conplaint was filed first, but rather in terns of how nuch
progress has been made in the two actions.” Cone, 460 U S. at 21;
Currie, 290 F.3d at 10. At the time the court heard Designs'
nmotion to dismss, the New York litigation was proceeding
anem cally, whereas KPS was prosecuting the instant case at an
appreci abl e pace. This factor therefore does not weigh in favor of
di sm ssal

Desi gns notes correctly that no federal substantive |aw
isinplicated in this dispute. However, the presence of state | aw
i ssues weighs in favor of dismssal in only rare circunstances —
namel y, "when a case presents 'conpl ex questions of state | aw t hat

woul d best be resolved by a state court."" Villa Marina, 915 F. 2d

at 15 (quoting Am Bankers Ins. Co. v. First State Ins. Co., 891

F.2d 882, 886 (11th G r. 1990)); see, e.qg., Currie, 290 F. 3d at 11

(staying federal proceeding when "state |aw question [was] not
clear" and court unsure "howthe state ultimtely woul d bal ance the
i mportant policy interests"). Hence, this factor does not weigh in
favor of dism ssal.

Designs insists that theinstant litigationis "vexatious
and reactive,"” and "a contrived, defensive reaction" to the New
York lawsuit. W are unpersuaded. KPS sent a denand letter to
Desi gns for $131, 035.37 in unpaid conmm ssions four nonths prior to

the filing of the New York | awsuit by Designs. In that letter, KPS
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declared its intention to file suit should the demand not be net.
| f anything, Designs' |awsuit against KPS for over $5, 000,000 in
conpensat ory damages and $5, 000,000 in punitive damages coul d be
viewed as a "contrived, defensive reaction” to KPS s denmand | etter.

Cting Villa Mrina, Designs finally clains that the

district court's summary denial of the notion to dismss wthout
opi ni on means that we nust at |east remand to the district court so
that the court can justify its denial on the record. W disagree.
This case concerns the denial of a nmotion to dismss. In Villa
Marina, the district court had granted the notion to dismss
wi t hout "bal anc[ing] the factors in favor of dism ssal against [the
court's] obligation to exercise jurisdiction even in the face of

duplication and judicial inefficiency.”" Villa Marina, 915 F. 2d at

13. Gven the heavy presunption in favor of exercising
jurisdiction and the lack of nerit in Designs' argunments, the
district court was justified in summarily denyi ng Designs' notion.
B. The Entry of Default

Desi gns argues that the district court erred in denying
its motion to set aside the entry of default. See Fed. R Civ. P
55(c). Designs also nmaintains that the default judgment shoul d be
vacat ed under Rule 60(b). W will address these two contentions in

turn.
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1. The Rule 55(c) Motion

a. Legal Standards

Rul e 55(c) provides that a court nay set aside an entry
of default "for good cause shown." W reviewthe district court's
denial of a Rule 55(c) notion for abuse of discretion, while we
review any factual findings underlying that decision for clear

error. Conetta v. Nat'l Hair Care Crs., Inc., 236 F.3d 67, 75

(1st Cir. 2001); CGen. Contracting & Trading Co. v. Interpole, Inc.,

899 F.2d 109, 112 (1st Cr. 1990). W will not disturb the
district court's decision unless it is "clearly wong." Bond

Leather Co. v. QT. Shoe Mg. Co., 764 F.2d 928, 938 (1st Cir.

1985) .

Citing Coon v. Genier, 867 F.2d 73 (1st Cr. 1989),

Desi gns argues that we nmust |ook to three factors in scrutinizing
the district court's ruling: (1) whether the default was willful;
(2) whether setting aside the default would have prejudi ced KPS;
and (3) whether Designs has a neritorious defense. See id. at 76.
Since the district court did not conment in detail upon these three
consi derations, Designs argues that the district court abused its
di scretion.

The three factors cited by Designs are cited frequently
in the cases as elenents of the "good cause" analysis under Rule
55(c). However, as we said in Coon, we would not "set forth any

precise formula [for the good cause anal ysi s], because we recogni ze
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that each case nust necessarily turn on its own unique
ci rcunst ances. " | d. As another court has put it, the three
factors cited by Designs are not "talismanic,” and we wi Il consi der

others. CJC Holdings, Inc. v. Wight & Lato, Inc., 979 F. 2d 60, 64

(5th Gr. 1992). In MKinnon v. Kwng Wah Restaurant, 83 F. 3d 498

(st Cr. 1996), we identified no fewer than seven factors a
district court may consider:

(1) whether the default was wllful; (2)
whet her setting it aside would prejudice the
adversary; (3) whether a neritorious defense
is presented; (4) the nature of t he
defendant's explanation for the default; (5)
the good faith of the parties; (6) the anount
of noney involved; (7) the timng of the
notion [to set aside entry of default].

Id. at 508. Thus Rule 55(c), as an "express[ion of] the
traditional inherent equity power of the federal courts,” 10A
Wight, MIller & Kane, Federal Practice and Procedure: Cvil 3d §
2692 (1998), permts the consideration of a panoply of "rel evant

equi table factors.” Enron G 1 Corp. v. D akuhara, 10 F.3d 90, 96

(2d Gir. 1993). The "Rule 55(c) determ nations are case-specific”
and "nust, therefore, be nade in a practical, combnsense nanner,
wi thout rigid adherence to, or undue reliance upon, a nechani cal

formula.” Gen. Contracting & Trading, 899 F.2d at 112. Wile the

three factors identified by Designs are certainly "inportant” and
"famliar," Conetta, 236 F.3d at 75, and a district court "shoul d"
consider them Coon, 867 F.2d at 76, the failure of a district

court to expressly consider themdoes not necessarily constitute an
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abuse of discretion. Likew se, the decision of the district court
to accord dispositive weight to one of the famliar factors or
ot her rel evant equitabl e factors does not necessarily nean an abuse
of discretion.

This flexibility is necessitated by the conpeting
policies and values that underlie the concept of default. On the
one hand, it "provide[s] a useful renmedy when a litigant is
confronted by an obstructionist adversary,” and "play[s] a
constructive role in mintaining the orderly and efficient
adm nistration of justice." Enron, 10 F.3d at 96. It furnishes an
i nval uabl e incentive for parties to conply with court orders and
rules of procedure. See Fed. R Gv. P. 37(b)(2)(0O. I t
encourages the expeditious resolution of litigation and pronotes
finality. See Wight, MIler & Kane, supra, 8 2693. On the other
hand, countervailing considerations include the goals of

"“resol[ving] cases on the nerits,"” Key Bank of Me. v. Tablecloth

Textile Co., 74 F.3d 349, 356 (1st G r. 1996), and avoi di ng "harsh

or unfair result[s]." Enron, 10 F.3d at 96. Since "default
judgnments inplicate sharply conflicting policies . . . the trial
judge, who is wusually the person nost fanmliar wth the
ci rcunst ances of the case and is in the best position to eval uate
the good faith and credibility of the parties, is entrusted with
the task of balancing these conpeting considerations.” Eaal e

Assocs. v. Bank of Montreal, 926 F.2d 1305, 1307 (2d Gr. 1991)
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(internal quotation marks omtted); see Bond Leather Co., 764 F.2d

at 938 (noting that "the district court, famliar with the parties
and circunstances, is best situated to weigh the reasons for and
agai nst setting aside a default judgnent" (internal quotation marks
omtted)).

b. The District Court's Findings

El even days after the clerk had entered the default
agai nst Designs, Schrader faxed a letter to the court in which he
asserted that he had submtted a tinely answer via Federal Express.
Inthat letter, Schrader stated that the answer had been sent by a
"tenporary secretary" and that he had been told by Federal Express
that "the packages were |ikely rejected because the federal express
[sic] slip filled out was an International Air Waybill" (origina
enphasis). Schrader indicated that he had been trying to get an
affidavit fromthe tenporary secretary who had been working that
day. He also told the court that he would submt to the clerk that
same day a notion to vacate the default, along with an expl anatory
affidavit. The notion and affidavit were not filed until one week
| ater.

In response, KPS filed an affidavit fromits New York
counsel, Brian Schrader (no relation to David, Designs' counsel),
in which he asserted that Federal Express would not have destroyed
or lost the two packages sent to Boston. He stated that he had

tested David Schrader's expl anati on by sendi ng a package to Hurvitz
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in Boston with an international airbill instead of a donestic one,
and that the package had arrived one day |late. He also stated that
the nanme of the "tenporary secretary” who had all egedly nade the
error had not been produced by Designs, even in response to a
subpoena. Hurvitz also subnmitted an affidavit stating that she had
contacted Federal Express herself, and that Federal Express had
assured her that they never destroy or dispose of a package.
Rat her, if a package has the wong type of waybill, Federal Express
will either change the waybill itself or return the package to the
sender to nake the change; at nost, a delay of one day would be
i ncurred. Brian Schrader's affidavit also included several
representations concerning Designs' conduct in the New York
litigation. Designs had allegedly failed to conply wth numerous
di scovery demands and engaged in bad-faith dilatory tactics.

The district court held a hearing on May 17, 2000, on
Designs' notion to renove the default. The court heard from
Hurvitz and David Schrader. Al though Schrader had inforned the
court earlier that he would not be able to personally attend
because of a conflict, he neverthel ess managed to appear. At the
hearing, Schrader argued that the default should be set aside
because (a) the default was not wllful, (b) Designs had a
nmeritorious defense, and (c) KPS could not show any prejudice.
Schrader focused on the willful ness factor. Schrader also stuck to

his story concerning the tenporary secretary. However, he provided
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no affidavit from any tenporary secretary despite his prior
representation that he was attenpting to obtain one. He now
claimed that there was no way he coul d determ ne who the tenporary
secretary was because his firmhad used "20 different secretaries
over the course of the |ast two nonths."” Mbreover, he represented
that, contrary to the affidavit filed by Brian Schrader, Designs
had been conplying with its responsibilities in the New York
l[itigation and that the New York case was proceedi ng apace.

The district court was not inpressed. First, commenting
on the procedural history to that point, the court characterized
Schrader's behavior as "stonewal ling," and she adnoni shed himin
open court: "W have had trouble with you from the beginning."
She noted his previous failures to neet deadlines and remarked on
hi s duplicitousness, referencing his earlier representation that he
could not attend the hearing and then his sudden appearance. She
noted inconsistencies and inplausibilities in Schrader's
representations during the hearing about the |ate answer, and she
found other representations he had nmade in affidavits to be
I ncredi bl e. The court explicitly disbelieved Schrader's story
concerning the tenporary secretary while believing the affidavit of
the other attorney Schrader concerning Designs' intransigence in
the New York litigation. These findings led to the dispositive

ruling fromthe bench: "And because | do not credit these stories,
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because | do not find there to be good cause to renove the default,
the nmotion to renmove the default is denied.”

c. Application of the Legal Standards

In making its ruling, the district court did not
expressly <cite the three factors enphasized by Designs
(willfulness, a neritorious defense, and prejudice). W have
al ready concl uded, however, that the | ack of such an anal ysis does
not necessarily nean that the district court abused its discretion.
Indeed, we think that the district court's ruling was entirely
def ensi bl e.

By the time the district court denied Designs' notion to

set aside the default, it had becone well acquainted with the
parties and circunstances in this case. It had conducted two
notion hearings and one pretrial conference. It had received

nunmerous witten comruni cati ons fromcounsel and had taken several
notions (with supporting materials) under advisenent. Gven the
district court's famliarity with the case, and on the record
devel oped in connection with the hearing, we cannot say that the
district court clearly erred in its assessnent of Schrader's
credibility, nor did it clearly err in rejecting his proffered
expl anation for the default.

The burden of denonstrating good cause for the renoval of

a default rested with Designs. See Bond Leather, 764 F.2d at 938.

Thus, Designs had the burden to denonstrate a | ack of w I | ful ness.
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When the district court rejected Schrader's explanation, Designs
was effectively left with no explanation for the default. Hence
Desi gns' argunent that the default was not wllful |acked any
factual predicate and was properly disregarded by the district
court. C. id. (finding that "district court was within its
rights” when it "expressly rejected [defendant's] proffered
explanation of its failure to answer").

At the default hearing, Schrader al so argued t hat Desi gns
had a neritorious defense which weighed in favor of setting aside
the default. The district court, however, had once before taken a
dim view of Designs' asserted defenses when it granted KPS s
request to issue trustee process. Thus we take the district
court's comrent on "stonewalling" to inply that it adhered to her
prior skepticismabout the defenses, and that it felt that Designs

was nerely trying to postpone the inevitable. Cf. Mrziliano v.

Heckler, 728 F.2d 151, 156 (2d GCr. 1984) ("[We infer fromthe
court's enphasis on its duty to do justice to the litigants before
it that the court was unpersuaded as to the nerits of the .

defense.”). W cannot say that the court erred in its eval uation
of Designs' defense. Al of the materials offered by Designs in
support of its defense were internally generated bal ance sheets,
reports, and the like. KPS, on the other hand, attached copi es of
actual customer invoices and purchase orders to its conplaint.

Mor eover, over the course of this dispute, the anmount Designs
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clainms it is due fromKPS has varied wildly: at one tinme nothing
("a wash"), at another $6,000, at another $30,000, at another
$60, 000, and finally over $74,000 (not including the $10 mllion
claimed in the New York |lawsuit).

Schrader al so argued before the district court that KPS
woul d suffer no prejudice if the default were to be set aside.
Schrader was correct on this point. In response, KPS directs us to

Chuang I nvestnents v. Eagle Inns, Inc., 81 F.3d 13, 14 (1st Cr.

1996) (per curiam, for the proposition that prejudice is "inherent
i n needl ess del ays and postponenents."” Chuang, however, concerned
the dismssal of a plaintiff's case (and an entry of default on
counter-clains) for failure to conply with discovery orders. See
id. at 14 ("The grounds stated [in defendant's notion to di sm ss]
were the repeated failures of the [plaintiffs] to respond to
di scovery requests."). W have stated elsewhere that in the
context of a Rule 55(c) notion, delay in and of itself does not
constitute prejudice. "The issue is not nmere delay, but rather its
acconpanyi ng dangers: |oss of evidence, increased difficulties of
di scovery, or an enhanced opportunity for fraud or collusion."

FDIC v. Francisco Inv. Corp., 873 F.2d 474, 479 (1st Gr. 1989).

There is no indication that any of these dangers were present or
considered by the district judge when she ruled on the Rule 55(c)

not i on.
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The district court, however, correctly gave significant
weight to two other factors —the nature of Designs' explanation

for the default, and the good faith of the parties. See MKinnon,

83 F.3d at 503. The district court determ ned that Schrader had
fabricated his explanation regarding the filing of an answer —a
finding that goes to the nature of the explanation as well as to
Designs' good faith. W have noted before that "courts have
i nherent power to dismiss an action when a party has willfully
decei ved the court and engaged i n conduct utterly inconsistent with

the orderly adm nistration of justice." Aoude v. Mbil Gl Corp.

892 F. 2d 1115, 1119 (1st Cir. 1989) (quoting Wle v. R J. Reynolds

| ndus., 709 F.2d 585, 589 (9th Cir. 1983)); see also id. (quoting

Link v. Wabash R R Co., 370 U.S. 626, 630-31 (1962)) ("It is

apodi ctic that federal courts possess plenary authority 'to manage
their owm affairs so as to achieve the orderly and expeditious
di sposition of cases.'"). In light of these determ nations of
fabrication and bad faith, and its consideration of other salient
factors, the district court did not abuse its discretion in
refusing to set aside the default.

2. Rule 60(b) Relief

On June 15, 2000, Designs filed "a notion pursuant to
FRCP 60(b) for reargunent and reconsideration of [the district
court's] May 17, 2000 bench decision denying Designs' notion to

vacate the default entered against it." In support of this notion,
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Desi gns argued t he sanme points it had argued previously —a | ack of
willfulness, a lack of prejudice, and a neritorious defense. On
July 26, the court endorsed the cover of Designs' Rule 60(b)
not i on: "Motion for reconsi deration al | owned. Upon
reconsi deration, the court affirns its decision denying the notion
to vacate default.”

Designs' Rule 60(b) notion sought relief from the
district court's order denying its request to set aside the
default.® Designs' appellate brief nmakes clear, however, that it
now seeks Rule 60(b) relief from judgnent under a theory never
presented to the district court. Relying principally on Comunity

Dental Services v. Tani, 282 F.3d 1164, 1170 (9th Gr. 2002),

Designs argues that it is entitled to relief under Rule 60(b) on
the basis of "excusable neglect"” or "extraordinary circunstances"”
— nanely, that its attorney Schrader was "grossly negligent in
fabricating a false explanation® and that it would be "grossly
inequitable to sanction the client” who was "victimzed" by its
attorney. Thus, according to Designs, the district court "was
obliged to vacate the default judgnent agai nst FMC under Rul e 60(b)

of the Federal Rules of Civil Procedure.” W disagree.

S Anotion filed under Rule 60 pernmits a party to seek "Reli ef

From Judgnent or Order." Fed. R Cv. P. 60. Typically, a Rule
60(b) notion seeks relief fromjudgnment. |In this case, Designs

Rul e 60(b) notion sought relief from the court's order "denying
[Designs'] notion to vacate the default entered against it." The

notion could not (and did not) seek relief from judgnent because
the court had yet to enter judgnent.
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In Tani, a trademark i nfringenent case, Tani's | awyer had
repeatedly failed to file and serve a stipulation and answer,
despite representing to the court at an initial conference that he
had done so, and despite being ordered at a subsequent conference
to do so. Wen the plaintiff later noved for a default judgnent
and injunction, Tani's lawer failed to file a mnenorandum in
opposition, and the district court granted the plaintiff's notion.
Al'l the while, Tani's | awer had been assuring his client that he
was handling the litigation and that the case was going well. Tan
only learned of the default judgnent entered agai nst hi m when he
received a copy of it at his office. Tani then dismssed his
derelict attorney, retained new counsel, and filed a Rule 60(b)
nmotion for relief from judgnent. The district court denied the
request, holding that a client is bound by the actions (or
i naction) of his attorney. On appeal, the Ninth Grcuit vacated
the judgnent, concluding that "conduct on the part of a client's
all eged representative that results in the client's receiving
practically no representation at all clearly constitutes gross
negligence, and vitiating [sic] the agency relationship that
underlies our general policy of attributing to the client the acts
of his attorney."” 1d. at 1171. According to the Tani court, since
the client was not at fault, the district court erred in inputing

the attorney's conduct to the client. See id. at 1172 ("It is
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clear fromthe record that any cul pable conduct was commtted by
[ Tani's laywer], not Tani.").

There are two serious flaws in Designs' reliance on the
Ninth Circuit's decision in Tani. First, in this circuit we have
consistently "turned a deaf ear to the plea that the sins of the

attorney should not be visited upon the client." Farm Constr.

Servs., Inc. v. Fudge, 831 F.2d 18, 21 (1st Gr. 1987). W need

not deci de, however, whether to make an exception to this wdely
accepted rul e because of the second defect in Designs' argunent:
“I't is hornbook |aw that theories not raised squarely in the
district court cannot be surfaced for the first tine on appeal."

Nat'| Anusenents, Inc. v. Town of Dedham 43 F.3d 731, 749 (1st

Gr. 1995).

The cases cited by Designs are not to the contrary. In
Tani the defendant dism ssed his "grossly negligent" counsel, and
Tani's new counsel sought 60(b) relief inthe first instance in the

district court. See Tani, 282 F.3d at 1167. In Carter v. Albert

Ei nstein Medical Center, 804 F.2d 805 (3d Gr. 1986), the plaintiff

di scharged his attorney and, proceeding pro se, first sought Rule
60(b) relief in the district court under a "gross negligence"

theory prior to making the sanme argunment on appeal. 1d. at 806-07;

see al so Boughner v. Sec'y of HEW 572 F.2d 976, 977 (3d Cr. 1978)
(Rule 60(b) claimfirst raised in district court by new counsel).

The final case cited by Designs, Shepard Cains Service, Inc. v.
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Wlliam Darrah & Associates, 796 F.2d 190 (6th Cr. 1986), is

al toget her inapposite in that it concerns a Rule 55(c) notion to
set aside the entry of default (not a Rule 60(b) notion to set
aside a default judgnent). The appellate courts subscribing to
Desi gns' "gross negligence"” theory of relief have thus required the
claimto be raised first in the district court —properly so, in
our view, given "the superior opportunity for the trial judge to
assess the challenged conduct."” Carter, 804 F.2d at 807. e
therefore reject Designs' claimfor Rule 60(b) relief.
C. The Calculation of Damages

In its order of July 27, 2000, the district court
indicated that no hearing was necessary to determ ne the base
quant um of danages® since "the verified conplaint and plaintiff's
affidavit attached thereto set forth a sumcertain based on sal es
and comm ssion figures there detailed.” The order also referred
the matter to the nmagistrate judge for a hearing on Chapter 93A
liability. The order did not, however, identify the amount of this
"sum certain." The district court subsequently clarified the
anount of damages on Sept enber 28, 2001, when it overrul ed Designs
objections to the nagistrate judge's Report and Recommendati on on
the doubling of damages under Chapter 93A "Judgnent may be

entered for plaintiff in double the anmbunt of its danmages of

4 By "base quantuni we nean the anobunt of conpensatory danages
to which KPS was entitled prior to any doubling under Chapter 93A

-31-



$183,577." The district court apparently arrived at this sum by
| ooking to the ad dammum cl ause of the conplaint.

Designs argues two related points with respect to the
district court's calculation of damages. First, Designs argues
that KPS's claimwas not for a "sumcertain” and that the district
court erred in thereby fixing the base quantum of damages on the
basis of the conplaint, without a hearing. Second, Designs argues
that the district court erred inlimting the scope of the hearing
before the magi strate judge to the issue of liability for nultiple
danmages under Chapter 93A.° Designs nmaintains that it was entitled
to an evidentiary hearing to determ ne the base quantumof danages,
notw t hst andi ng any adm ssions nmade as result of its default or the
anmount clained in the ad damum cl ause.

The district court's order of July 27, 2000, as clarified
by its nmenorandum and order of Septenber 28, 2001, was entered
pursuant to Rule 55(b), which provides in pertinent part:

If, in order to enable the court to enter

judgnent or to carry it into effect, it is

necessary to take an account or to determ ne

the anobunt of damages or to establish the

truth of any avernment by evidence or to make

an investigation of any other matter, the

court may conduct such hearings or order such

references as it deenms necessary and proper
and shall accord a right of trial by jury to

> Designs was not pernmitted to challenge the base quantum of
damages at the hearing before the nagistrate judge. |In accordance
with the July 27 order, the nagistrate judge limted the scope of
that hearing to the issue of nultiple danages under Chapter 93A
See infra Part 11(D).

-32-



the parties when and as required by any
statute of the United States.

Fed. R Civ. P. 55(b)(2) (enphasis added). On the basis of its
conclusion that "the verified conplaint and plaintiff's affidavit
attached thereto set forth a sum certain,” the district court
determined that no evidentiary inquiry was necessary to cal cul ate
t he amount of damages to be set forth in the default judgnent.® We
reviewthe district court's refusal to inquire further for abuse of

di scretion. See HMG Prop. Investors, Inc. v. Pargue Indus. RO

Canas, Inc., 847 F.2d 908, 919 (1st Cir. 1988) ("W review a

determ nation that a hearing was not conpul sory under Rule 55(b)

only for abuse of discretion.").

® The district court's denomi nation of KPS's claimas a "sum
certain"” uses a phrase found in subsection (b)(1), the only place
in Rule 55 where the term "sum certain" appears:

When the plaintiff's claimagainst a defendant is for a
sumcertain or for a sumwhi ch can by conput ati on be nade
certain, the clerk upon request of the plaintiff and upon
af fidavit of the amount due shall enter judgnent for that
anount and costs agai nst the defendant, if the defendant
has been defaulted for failure to appear and is not an
i nfant or inconpetent person.

Fed. R Cv. P. 55(b)(1). However, by its own terns, this
subsection only applies "if the defendant has been defaulted for
failure to appear.” 1d. By the tinme the default had been entered,

Desi gns had undeni ably "appeared” in the action. See NY. Life
Ins. Co. v. Brown, 84 F.3d 137, 142 (5th Cr. 1996) (holding that
participation in telephone conference before magistrate judge
constitutes "appearance" for Rule 55 purposes). Thus subsection
(b)(1) isinapplicable inthis case to the determ nati on of danages
after the entry of default.
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We concl ude that the district court abused its discretion
in failing to conduct further inquiry before fixing the base
guant um of damages. There are two reasons why further inquiry was
required. First, there are obvious discrepancies between the
damages claimed in the body of the conplaint and the damages
requested in the ad dammum cl ause, as well as serious arithnetical
errors in the affidavit filed with the conplaint. Second, even
wi t hout these errors and di screpancies, there would still be a need
for further inquiry given the nature of KPS s claim

According to the face of the conplaint, KPS clains that
it isentitledto $67,238 in base comm ssi ons and $63, 795 i n "sal es
price differentials,” i.e., price nmark-ups beyond cost. Addi ng
these two figures results in a total of $131,033. However, in the
enunerated counts and ad dammum cl ause, the conplaint states that
KPS is entitled to judgment against Designs in the anount of
$183,577 —an unexpl ained di fference of over $50,000. Likew se,
KPS s affidavit filed in support of its conplaint contains several
conput ati onal errors. Signed by Sayles, the affidavit lists
accounts fromsix different retailers, with comm ssions cal cul at ed
at several different rates depending on the retailer. To take one
account as an exanple, KPS clains that the cost differential for
Gottschal k's departnment store was supposed to be calculated at
9. 54% based on a sal es volune of $196,684, for a total of $18, 668.

However, 9.54% of $196,684 is $18, 764. More glaringly, the
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affidavit concludes that the "total of the above ambunts due from
Designs is $183,577," yet the individual subtotals add up to
approxi mately $160, 000 — an unaccounted-for difference of over
$23, 000. Moreover, many of the accountings and purchase orders
attached as exhibits to the conplaint's supporting affidavit are
i1legible or inconprehensible. G ven these inconsistencies and
errors, the district court erred in sinply fixing the base quantum
of damages at the anobunt stated in the conplaint's ad damum

clause. See Transatl. Mrine d ains Agency v. Ace Shi ppi ng Corp.,

109 F. 3d 105, 111 (2d Gr. 1997) ("While the District Court may not
have been obligated to hold an evidentiary hearing, it could not
just accept [plaintiff's] statenent of the damamges."); Flaks v.
Koegel , 504 F.2d 702, 707 (2d Gr. 1974) ("Wile a default judgnment
constitutes an admssion of liability, the quantum of damages
remains to be established by proof unless the anpbunt is
suscepti bl e of mathemati cal conputation.™).

Even if KPS' s conplaint and affidavit were free fromthe
di screpanci es and errors detail ed above, the district court could
not have determ ned danmages wi thout a further evidentiary inquiry.
Foll owi ng the entry of default, a district court can enter a final
j udgment without requiring further proof of damages only inlimted

situations. For exanple, no evidentiary inquiry is necessary if
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the claimis for a "sumcertain."’” See 10 Mbore's Federal Practice
1 55.22[1] (2002) ("In cases where the court has entered default
judgnment and the claimis for a sumcertain, the court can enter
the default judgnent for the anpbunt stated in the conplaint.");

accord Farm Family Miut. Ins. Co. v. Thorn Lunber Co., 501 S.E. 2d

786, 790 (W Va. 1998) (indicating that "if the damages sought by
the party noving for a default judgnent are for a sumcertain, or
an anount which can be rendered certain by calculation, no
evidentiary hearing on danages i s necessary"); cf. Fed. R GCv. P
55(b) (1) (authorizing court clerk to enter default judgnent sine
decreto when claimis for sumcertain and defendant has failed to
appear).

Contrary to the district court's statenent, this is not
a sumcertain case.® In the Rule 55 context, a claimis not a sum
certain unless there is no doubt as to the ampunt to which a

plaintiff is entitled as a result of the defendant's default. See,

" As one court has noted, "the cases discussing the sum
certain requirenment of Rule 55 are few and far between and rat her
exiguous in their reasoning.” Collex, Inc. v. Walsh, 74 F.R D
443, 450 (E.D. Pa. 1977); see also Byrd v. Keene Corp., 104 F.R D
10, 12 (E.D. Pa. 1984) ("Relatively few cases have raised the
guestion of what qualifies as a 'sumcertain' for the purposes of
Rul e 55(b)."). G ven this paucity of federal case law, we wll
| ook to states whose rul es of procedure mrror the Federal Rul es of
Cvil Procedure in the analysis that foll ows.

8 As we noted in footnote 6, supra, the phrase "sum certain"
only appears in Fed. R Civ. 55(b)(1), applicable only "if the
def endant has been defaulted for failure to appear.” Neverthel ess,
the concept of a "sum certain” is relevant to the question under
Rul e 55(b) (2) of whether a further evidentiary inquiry i s necessary
before the determ nati on of damages.
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€.d., Revynolds Sec., Inc. v. Underwiters Bank & Trust, Co., 378

N.E. 2d 106, 109 (N Y. 1978) ("The term 'sum certain' in this
context contenplates a situation in which, once liability has been
established, there can be no dispute as to the anmount due, as in

actions on noney judgnents and negotiable instrunents."); see al so

| nterstate Food Processing Corp. v. Pellerito Foods, Inc., 622 A 2d

1189, 1193 (Me. 1993) ("Such situations include actions on noney
judgnments, negotiable instrunents, or simlar actions where the
damages sought can be determned w thout resort to extrinsic
proof."). The First Circuit case cited by the district court in
its July 27 order, Brockton, was just such a case —an action to

collect on an unpaid certificate of deposit. See Brockton, 771

F.2d at 13. The instant appeal is clearly not such a case.®

°® Neither the fact that the conplaint identifies a purported
aggregate total, nor the fact that the affidavit attests to such a
sum automatically converts KPS's claiminto a "sumcertain."

Courts considering the gquestion are cl ear that
a claimis not for a "sum certain" nerely
because the demand in the conplaint is for a
speci fic dollar anmount. A contrary hol ding
woul d permt al nost any unli qui dated anount to
be transformed into a claimfor a sumcertain
sinply by placing a nonetary figure on the
item of clainmed damage, even though that
anount has not been fixed, settled, or agreed
upon by the parties and regardless of the
nature of the claim

Farm Famly Mut. Ins. Co., 501 S.E.2d at 791; accord Zorach v.
Lenox Gl Co., 1996 Mass. App. Dwv. 11, 13 (1996) ("Merely
requesting a specific anmpbunt in the conplaint or statenent of
damages does not fulfill the sumcertain requirenent.").
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As with a "sum certain,” a hearing is not nornmally
required if the claim is "liquidated." See 46 Am Jur. 2d
Judgnents 8 313 ("As a general proposition, in the context of a
default judgnent, unliquidated danages nornmally are not awarded
wi t hout an evidentiary hearing; that rule, however, is subject to
an exception where the anmount claimed is a |iquidated sum or one
capable of nmathematical calculation.™). "' Li qui dated' rmeans
adj usted, certain, settled with respect to anmount, fixed. A claim
Is liquidated when the anobunt thereof has been ascertained and

agreed upon by the parties or fixed by operation of law " Farm

10 Sonme courts and comrentators appear to use the terns "sum

certain” and "liquidated clainf interchangeably. See, e.qg., Farm
Famly, 501 S.E.2d at 791 ("Other jurisdictions considering the

term 'sum certain' have suggested that its neaning is simlar to
"liquidated amount.'"); 46 Am Jur. 2d Judgrments 8 291 ("The 'sum
certain' requirenent is clearly net where the claim is for
I i qui dated or statutory damages and cl early not nmet where the claim
is for wunliquidated damages."). O her authorities put a nore
di stinguishing gloss on the terns. For exanple, Black's Law
Dictionary (7th ed. 1999) defines "sumcertain" as

1. Any anmount that is fixed, settled, or exact.

2. Commercial law. |In a negotiable instrunment, a sum
that is agreed on in the instrunment or a sumthat can be
ascertai ned fromthe docunent.

Id. at 1449. It defines a "liquidated clainmt as "[a] claimfor an
anount previously agreed on by the parties or that can be precisely
determ ned by operation of law or by the terns of the parties'

agreenent . " Id. at 240. The text of Rule 55 appears to
di stinguish between a "sum certain" and "a sum which can by
conput ati on be nade certain" (i.e., |liquidated damges). See Fed.
R CGv. P. 55(b)(1). In deciding this appeal, we need not
definitively delineate the respective anbits of the ternms "sum
certain” and "liquidated claim"” It is enough for us to conclude

that KPS's claimis neither one.
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Fam |y Mut. Ins., 501 S.E. 2d at 791 (quoting Hallett Constr. Co. V.

lowa State Hi ghway Commin, 139 N. W2d 421, 426 (lowa 1966)). The

classic exanple is an enforceable |iquidated damages clause in a
contract. See 22 Am Jur. 2d Damages 8 683. Anot her exanpl e woul d

be a delinquent tax assessnent. United States v. Raleigh Rest.

398 F. Supp. 496, 498 (E.D.N. Y. 1975). KPS and Desi gns, however,
vigorously dispute the issue of danages. Likew se, KPS s damages
have not been fixed by operation of |aw Finally, as the
i nconsi stences and i naccuracies in the conplaint and t he supporting
affidavit anply denonstrate, KPS s cl ai ns are not capabl e of sinple
mat hemat i cal conputation. Thus, KPS s conplaint and its supporting
affidavit do not state a |iquidated claim

Relying on the erroneous conclusion that KPS s claim
stated a claimfor a sumcertain, the district court did not |ook
beyond the conplaint's ad damum clause and an internally
i nconsi stent supporting affidavit in fixing the base quantum of
damages. For the reasons explained above, this limted approach
was an abuse of discretion requiring that we remand the matter to
the district court for further consideration of the damages i ssue.
However, Designs is not necessarily entitled to an evidentiary
heari ng on remand. In limted circunstances we have permtted
district courts to dispense with a Rule 55(b)(2) hearing, even in

the face of apparently unliquidated clains. See e.qg., HM5 847

F.2d at 919 (holding that district court, "intimately famliar with
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the case fromyears of travail,"” did not abuse discretion when it
forwent hearing and cal cul ated damages from "nortgage and | oan
agreenents, certifications by the taxing authorities, and other
docunents of record"). QO her circuits are in agreenent. See,

e.qg., Action S.A. v. Marc Rich & Co., Inc., 951 F.2d 504, 508 (2d

Cr. 1991) (holding that full evidentiary hearing not required when
court had been "inundated with affidavits, evidence, and oral

presentati ons by opposing counsel"); Dundee Cenent Co. v. Howard

Pipe & Concrete Prods., Inc., 722 F.2d 1319, 1323 (7th Gr. 1983)

(hol ding that district court did not abuse discretion by failingto
hol d heari ng when anount cl ai ned was "capabl e of ascertai nnment from
definite figures contained in the docunentary evidence or in
detailed affidavits”). W decline to decide whether the instant
case would lend itself to resolution wthout an evidentiary
hearing, | eaving that determ nation to the sound discretion of the
district court on renand. In making this determ nation, the
district court may, of course, consider any evidence submtted at
t he Chapter 93A hearing. !

D. The Chapter 93A Claim

Section 2 of Chapter 93A of the Massachusetts Cenera

Laws prohibits "[u]nfair methods of conpetition and unfair or

1 Gven the history of msrepresentations from Designs,
Nussen, and their trial counsel, we remind the parties that it is
well within the power of the district court to i npose sanctions for
any m srepresentations nmade on remand as to damages. See Fed. R
Cv. P. 11(c).
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deceptive acts or practices in the conduct of any trade or
comerce."” Mass. Gen. Laws Ann. ch. 93A, 8 2 (West 2002). Upon a
finding that a defendant has violated section 2, the court can
award a plaintiff conpensatory damages. "[R]ecovery shall be in
the amount of actual damages; or up to three, but not |ess than
two, tinmes such amount if the court finds that the [conduct] was a
willful or know ng violation of said section two." [d. § 11

The court's order of July 27, 2000, provided as foll ows:

Upon consi deration of both plaintiff's request

for hearing on assessnent of damages on Count

11, and defendant's opposition thereto with

supporting and supplenental nenoranda and

docunents, plaintiff's request is granted. It

Is ordered that this matter be referred to the

Magi strate Judge for a hearing on danages

under Mass. Gen. Laws, ch. 93A, Count 111 of

t he conpl ai nt.
On January 29, 2001, after an adverse evidentiary ruling fromthe
magi strate judge, ! counsel for KPS wote the nmgistrate judge
stating: "I amwiting to informthe Court that KPS hereby waives
an evidentiary hearing on assessnent of danages under Chapter 93A.
Instead, in pursuing its claimfor nultiple danages under Chapter
93A, KPS will rely solely on the allegations of the Conplaint and

t he reasonabl e i nferences to be drawn therefrom "™ Soon thereafter,

Designs, which only a few nonths before objected to any sort of

2 The mmgi strate judge ruled on Decenber 6, 2000, that KPS
would not be permtted to introduce evidence concerning events
whi ch post-dated the activities described in the conplaint —in
particul ar, evidence concerning the New York litigation.
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hearing, denmanded an evidentiary hearing on the issue of
wi | | ful ness. Designs argued that, even if the default had
established a 93A viol ation, Designs' conduct was not "know ng or
willful"™ and that KPS was thus not entitled to any doubling or
trebling of danages. Designs also nmaintained that the all egations
of the conplaint failed to state a claimfor relief under Chapter
93A and that the claimshould be rejected on that ground as well.

At hearings on May 9 and June 11, 2001, the nmmgistrate
judge nmade clear his position: the district court had already
determned that the conplaint stated a claim for relief under
Chapter 93A, and the sol e purpose of the referral was to determ ne
whet her KPS was entitled to a doubling or trebling of danmages,
l.e., to determne whether Designs' conduct was "wllful or
know ng. " The magistrate judge ruled that he would permt
testinmony only on that one issue. He then asked counsel for
Designs if Designs, in light of that ruling, still w shed to go
forward with the evidentiary hearing. Counsel for Designs
responded in the affirnmative.

The magistrate judge then conducted an evidentiary
hearing at which he heard testinony from Nussen and Designs'
accounts receivable clerk. On August 3, 2001, the nmagi strate judge
i ssue a Report and Recommendation. |In it, he found that Designs,
"by and through its principal, Nussen, knowingly and wllfully

refused to pay KPS conm ssions due and owi ng in violation of known
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contract ual obligations." The magistrate judge therefore
reconmended an award of doubl e damages under Chapter 93A. Designs
tinely filed objections to the Report and Recommendati on, each of
whi ch the district court overrul ed.

1. Willfulness

W reviewthe magi strate judge' s factual determ nation of

willfulness for clear error. Pepsi -Cola Metro. Bottling Co. V.

Checkers, Inc., 754 F.2d 10, 18-19 (1st G r. 1985). Designs tries

to pai nt Nussen as a reasonabl e busi nessnman who only refused to pay
because he believed "an accounting showed that KPS owed noney to
Designs." Designs argues that "uncontradicted" testinony by Nussen
denonstrated that at the tinme Designs term nated KPS s contract,
Nussen honestly believed that KPS owed Desi gns noney. Wile we do
not di spute Designs' contention that a "good faith dispute as to
whet her noney is owed . . . is not the stuff of which a c. 93A

claimis made," Duclersaint v. Fed. Nat'l Mrtgage Ass'n, 696

N. E. 2d 536, 540 (Mass. 1998), the Massachusetts Suprene Judi ci al

Court has nmde clear that "conduct in disregard of known
contractual arrangenents' and intended to secure benefits for the
breaching party constitutes an unfair act or practice for c. 93A

purposes.” Anthony's Pier Four, Inc. v. HBC Assocs., 583 N E 2d

806, 821 (Mass. 1991) (quoting Wang Labs., Inc. v. Bus. lncentives,

Inc., 501 N E 2d 1163, 1165 (Mass. 1986)). The magi strate judge
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had anpl e evi dence before himto find that Designs (through Nussen)
had willfully evaded its known contractual obligations to KPS.

In his Report and Recommendation, the nmgistrate judge
wr ot e:

[D) efendant's proffered justification was and
is clearly wunadorned pretext wthout any
factual basis whatsoever. Nussen said that he
di d not pay the comm ssions because he t hought
it was a "wash." Yet, he never said that in
response to the fornmal denmand. To the
contrary, Nussen's so-called "wash," shortly
after that demand for an accounting and
paynent, found new life in a state-filed
conplaint in which he alleged that KPS owed
Desi gns no | ess than $5,000,000. It is clear
to this court, fromthe fact that Nussen never
meani ngful ly responded to plaintiff's fornal
demand for paynent, and from all that Nussen
said, that his true notivation was, as he so
testified, that he was irked by reason of the
fact that he thought Sayles and KPS served

others as well in the distribution of jewelry
while representing Designs. But that is
hardly justification for evading known
contractual obligations. Even assuni ng that

KPS shoul d not have represented others while
representing [Designs] (and that is not the
case [by virtue of the well-pleaded al |l egation
i n paragraph 20 of the conplaint, admtted by
default]), Nussen's self-help conduct of
sinply refusing to pay noneys due and owi ng to
KPS is si nmply t he | nappropri ate and
| nexcusabl e response.

The magi strate judge's conclusions are not clearly erroneous. At
the damages hearing Nussen was an evasive wtness, repeatedly
refusing to give direct answers to questions posed by opposing
counsel and questions posed by the court. He repeatedly

contradicted hinself on the witness stand and was inpeached with

- 44-



his owmn affidavit filed that norning in connection with (yet
another) notion to dismss. Mrever, any belief that Nussen had
with regard to the anmount KPS all egedly owed Designs could hardly
be considered "honest"” in light of Nussen's wildly norphing clains
—over the course of this dispute, Nussen has cl ai ned t hat KPS owed
Desi gns $60, 000, at another point $30,000, elsewhere $6,000, and
finally, as the magistrate noted in the excerpt quoted above, that
Nussen considered it all "a wash" (Il eaving aside the claimfor over
$5, 000,000 in the New York lawsuit). The record clearly supports
the magistrate judge's factual finding on the wllfulness of
Nussen's and Designs' conduct.

2. The Sufficiency of the 93A Allegations

Desi gns argued before the district court, and now ar gues
here, that the factual allegations deenmed admtted by virtue of its
default do not constitute a 93A violation. In effect, Designs
seeks to dismss the 93A count for failure to state a claim
notwi thstanding the entry of default. See Fed. R Cv. P
12(b)(6). The district court assuned it could entertain such an

argunent and then summarily di sposed of it. W do the sane.?®?

13 Al t hough the authorities are not uniform the
prevailing view is that an entry of default
prevents the defendant from disputing the
truth of the well-pleaded facts in the
conplaint pertaining to liability. But, the
defendant may still contest a claim on the
ground that the conplaint does not allege
facts that add up to the elenents of a cause
of action.
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a. The Business Rel ationship

The protections of Chapter 93A are not available to
parties in a strictly private transaction, "where the undertaking
is not 'in the ordinary course of a trade or business.'" Linkage

Corp. v. Trustees of Boston Univ., 679 N E 2d 191, 207 n. 33 (Mass.

1997) (quoting Lantner v. Carson, 373 N E 2d 973, 975 (Mass.
1978)). Thus "intra-enterprise" transactions do not fall within
the statute's purview. Included in this classification are
"di sputes stemming from an enploynent relationship, disputes
between individual nenbers of a partnership arising from
partnershi p busi ness, and transacti ons and di sput es bet ween parties
to a joint venture and between fell ow shareholders.” 1d. Designs
tries to avail itself of this "intra-enterprise" exenption by
claimng that KPS's clains constitute a "private grievance," the
result of an "internal business dispute,” and not an "arms-length
comer ci al market pl ace transaction.” This argunent contradicts the
wel | - pl eaded al | egati ons deened admitted by operation of Designs

default and defies common sense. The conplaint alleged that KPS
was a Florida corporation with its principal place of business in
Massachusetts, and that Designs was a New York corporation with its
principal place of business in Brooklyn. It also alleged that:

(1) KPS was an independent sales representative; (2) certain

Conetta, 236 F.3d at 75-76 (internal quotation marks and citations
omtted). W assume, w thout deciding, that this case |l ends itself
to such an argunent.
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agreenents confirmed that independent status; and (3) the
rel ati onship was not exclusive. On these admitted facts, we can
only conclude that this arrangenent constituted "an arm s-1length
transaction between two corporations under which [plaintiff]
provided services to [defendant] and received conpensation.”
Li nkage, 679 N.E. 2d at 207.

b. The Unfair or Unscrupul ous Conduct

Desi gns next argues that Designs' nere "refusal to pay
Sayl es’ demand was not an unfair or unscrupul ous response,” and
t hus does not fall within the anbit of Chapter 93A. The conpl ai nt,
however, all eged that Designs (1) refused to pay KPS or provide any
statenments and accounti ngs, despite repeated demands to do so; (2)
used erroneously |low conmission rates; (3) denmanded, without
justification, that KPS stop dealing with Jasco, threatening to
unilaterally termnate Designs' contract with KPS unless KPS
conplied; (4) carried through on that threat; and (5) arbitrarily
decided to limt KPS s commssions to orders received |ess than
ni nety days after Designs had unilaterally termnated its contract
with KPS. Al'l of these allegations were deened adnmitted as a
result of Designs' default. As a matter of |aw, the conplaint

al | eges conduct sufficiently unscrupul ous and unfair to state a 93A

-47-



claim See Anthony's Pier Four, Inc. 583 N E 2d at 821. (Mass.

1991) . 1
c. Primarily and Substantially Wthin Massachusetts
The conduct proscribed by Chapter 93Awi |l only give rise
toavalidclaimif "the actions and transactions constituting the
all eged unfair nmethod of conpetition or the unfair or deceptive

practice occurred primarily and substantially wthin the

Commonweal th [ of Massachusetts]."” Mass. Gen. Laws Ann. ch. 93A 8§
11 (West 2002). In determ ning whether the conduct occurred
"primarily and substantially" in Massachusetts, we will look to
three factors: (1) where the defendant engaged in unfair or

unscrupul ous conduct; (2) where the plaintiff was on the receiving
end of the unfair or unscrupul ous conduct; and (3) the situs of

plaintiff's |losses due to the unfair and unscrupul ous conduct.

Roche v. Royal Bank of Can., 109 F.3d 820, 829 (1st Cir. 1997);

dinton Hosp., 907 F.2d at 1265-66.

As for the first factor, Designs argues that it is a New
York corporation, with no office or showoomin Massachusetts, and
that Sayles would travel to New York to neet with Nussen. This may
be true. The conplaint, however, alleged that Designs contracted

with KPS to secure new accounts for Designs with several different

4 The magi strate judge noted that, even if the district court
had not ruled that KPS was entitled to 93A relief as a matter of
| aw by virtue of Designs' default, he would have still reached the
sanme conclusion on the evidentiary record before him
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retailers in Massachusetts. The conplaint also alleged that after
KPS had becone entitled to comm ssions on the Massachusetts
accounts, Designs repudiated its contract with KPS and short changed
KPS t hr ough comruni cati ons delivered to KPS in Massachusetts.

As for the second and third factors, they both weigh
heavily on the side of KPS. The conplaint alleged that KPS had
secured accounts for Designs with retail ers whose "usual place[s]
of business"” were in Massachusetts. Thus KPS s unpai d comm ssions
accrued in Massachusetts. The conplaint also alleged that KPS s
princi pal place of business was i n Massachusetts when it becane the
target of the unfair and unscrupul ous conduct. Therefore, for
Chapt er 93A purposes, on the basis of the facts deened adm tted, we
concl ude that the unfair and unscrupul ous conduct at issue occurred
primarily and substantially wthin the Comonwealth of
Massachusetts.

3. The Remand

Finally, we note that the sole issue before the
magi strate judge was the nature of Designs' conduct and whether it
was "willful or know ng" under Chapter 93A W affirm the
magi strate judge's "willful ness" determ nation and his award of
doubl e damages. The fact that we are remanding is unrelated to the
award of double damages, and the issue of "wllfulness" under
Chapter 93A should not be revisited on renmand. What ever the

district court finds to be the proper base gquantumof danages, that
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anount should be doubled as a result of our affirmng the 93A
rulings, and judgnment should be entered accordingly.
E. Sanctions

1. In the District Court

Desi gns has put forward no argunent with respect to its
appeal of the district court's order inposing $5,000 in sanctions.
"An appel |l ant waives any issue which it does not adequately raise

inits initial brief." Playboy Enters., Inc. v. Pub. Serv. Comin

of P.R, 906 F.2d 25, 40 (1st Gr. 1990). W will therefore affirm
the district court's order inposing sanctions.?®

2. On Appeal

The acrinmony which perneated the district court
proceedi ngs has spilled over on appeal. Prior to oral argunent,
Designs filed a notion for sanctions agai nst KPS pursuant to our
Local Rule 30(e), claimng that KPS unreasonably and vexatiously
increased the costs of |litigation through the inclusion of
unnecessary materials in the joint appendix. KPS filed an
opposition brief in which it cross-noved for attorneys' fees and
expenses incurred in responding to Designs' "frivolous notion."
Havi ng duly consi dered both requests, we find themneritless. They

are deni ed.

1 For the sane reason, we wll not consider Designs
"suggestion" —made in a short footnote on the |ast page of its
opening brief —that we reassign this case to a different judge on
remand. Such an argunent woul d be basel ess in any event.
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III.

For the forgoing reasons, we affirmthe district court's
entry of a default judgnent against Designs with respect to
liability, and we affirmthe doubling of conpensatory danages under
Chapter 93A. However, we vacate the district court's calculation
of the base quantumof conpensatory damages, and remand for further
proceedi ngs not inconsistent with this opinion.

Designs' notion for sanctions is hereby DENIED. KPS s
cross-notion for attorneys' fees is hereby DENIED.

AFFIRMED in part, VACATED in part, and REMANDED.

Each party to bear its own costs.

SO ORDERED.
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