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LIPEZ, Circuit Judge. In a case of first inpression in

this circuit, we nust review the application of the Health Care
Quality Imunity Act (HCQA), 42 U.S.C. 88 11101-11152, to the
contention of Dr. Kunwar Singh that defendants Blue Cross/Blue
Shi el d of Massachusetts, Inc. ("Blue Cross") and Dr. Benjamn Wite
(as Blue Cross's auditor) violated Dr. Singh's rights in nunmerous
ways during their review of his treatnment record. Blue Cross and
Dr. White counter that in actions stemm ng fromsuch peer reviews,
HCQ A provides immunity fromliability for noney damages. After
anal yzi ng the sunmary judgnent record, we conclude that Dr. Singh
could not establish before a reasonable jury that Blue Cross was
not entitled to HCQ A i nmunity, thereby precluding his recovery of
damages. Dr. Singh's clains also fail on the nerits, thereby
precluding any relief. Thus we affirmthe district court's grant
of summary judgnment to Blue Cross and Dr. Wiite.

I. Background

W descri be the background of the case here, addi ng nore
detail below as it becones relevant to the | egal analysis. Since
we are reviewing the grant of a notion for summary judgnent, we
view the facts "in the light nost favorable to the nonnovant."

Carroll v. Xerox Corp., 294 F.3d 231, 237 (1st Cir. 2002).

Dr. Singh is a physician specializing in internal
medi ci ne. Before 1992, he provided health care for nenbers of the
Bay State Health Care, Inc. ("Baystate") and Blue Cross insurance
pl ans. Dr. Singh provided services for two types of patients

i nsured by Blue Cross: those i nsured under HVO Bl ue, a nanaged care
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plan, and those insured under traditional fee-for-service or
"“indemmity" plans.

After Baystate nerged with Blue Cross in 1992, Bl ue Cross
offered a "Bay State Health Care" line of coverage to former Bay
State subscri bers. Blue Cross denied several physi ci ans
participation in the Bay State Healthcare Network "due to
utilization review reasons."” According to a letter sent on
Sept enber 30, 1993, by Susan G etkowski of Blue Cross's |egal
departnment, Dr. Singh "was denied participation because of
excessive utilization rates' in the former Bay State Health Care."
G et kowski's | etter explained:

The former Medical Director of Bay State Health

Care . . . met with Dr. Singh on July 29, 1992 to

di scuss the excessive utilization rates. Bay State

then began an investigation of Dr. Si ngh's

practice, but the investigation was never

conpl et ed. Blue Cross and Blue Shield offers at

this time to conplete that audit, and then re-

evaluate Dr. Singh's practice based on the results

of that audit.

Dr. Singh and Bl ue Cross then negotiated the ternms and scope of the
audit. According to an Audit Agreenent signed by both parties on
Cctober 10, 1994, Blue Cross agreed to "consider admtting [Dr.
Singh]l] into its Bay State Product if the results of the audit
[were] positive." In return for this opportunity, Dr. Singh also

rel eased Blue Cross and its enployees fromliability for clains

arising out of the audit.

! Although the termis not explicitly defined in the record,
we assune that "utilization rate" sinply refers to the amunt of
health care services consunmed by Dr. Singh's patients and
aut hori zed by Dr. Singh.
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The Agreenent set forth a procedure for conducting the
audi t. First, Blue Cross would randomy select twenty-five
patients fromDr. Singh's HVO Bl ue practice. Next, Dr. Singh was
to turn over both the nmedical and the clainms files of these
patients. Wthin fifteen days after Blue Cross received the
rel evant records from Dr. Singh, both parties were to select a
mutual |y acceptable peer reviewer. After he or she received the
records, the reviewer woul d then have sixty days to eval uate them
Blue Cross promised to offer Dr. Singh a "one year non-self
renewi ng contract” if the review was positive.

The parties initially could not agree on a peer reviewer,
with Dr. Singh refusing to accept any of the physicians nom nated
by Blue Cross. Al t hough the physician nomnated by Dr. Singh
worked at the sane hospital as Dr. Singh, Blue Cross agreed to
permt himto conduct the review However, when that physician
received the relevant paperwrk, he decided not to conduct the
review. After Dr. Singh failed to respond to Blue Cross's request
t hat he nomi nat e anot her physician, Bl ue Cross appointed Dr. Wal ter

Clayton to performthe review.?

Dr. dayton's review (the "first audit") was based on t he
random sanple of twenty-five of Dr. Singh's patient files from
1992-1994. Dr. dayton found an "excessive use of pain nedication

for chronic problens.” Dr. Clayton also identified unduly | engthy

2 \While Blue Cross was arranging for this review, it al so sent
aletter dated June 13, 1994, notifying Dr. Singh that he woul d be
termnated as a Blue Cross provider. Blue Cross admtted that this

| etter was sent erroneously. It was never inplenented.
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regi mens of antibiotic treatnment and overutilization of lab tests
and office visits. Dr. Cayton concluded his report with sone
positive remarks, praising Dr. Singh's careful treatnent of |ow
i ncone patients and his holistic approach to diagnosis. However,
Dr. dayton indicated that the "docunented treatnent showed
evi dence of care sonewhat bel ow the recogni zed standard of care.”

On the basis of Dr. Cayton's findings, the five nenbers
of the Blue GCoss Renedial Action Commttee ("RAC'), all
physi ci ans, deci ded that Dr. Singh should not be of fered a Baystate
contract and that there should be a second audit to determne
whet her Dr. Singh was fit to continue as a provider in Blue Cross's
HMO Bl ue and i ndemmity plans. Pending the results of the audit, to
be conducted by Dr. Benjamin W Wite, the RAC al so recomrended
that Blue Cross "freeze" Dr. Singh's "HMO Blue panel"--that is,
prevent him from accepting new HVO Bl ue patients. Blue Cross did
not inplenent that |ast reconmendati on, even though the RAC never
voted to rescind it.

Dr. Wiite's review (the "second audit") concentrated on
patients to whom Dr. Singh had prescribed narcotics. Joan Downey,
Peer Revi ew Coordinator at Blue Cross, requested records from Dr.
Singh's office for cases fromJanuary 1, 1995 to m d-1996. The RAC
ordered her to include all of the patient files which contained
prescriptions for narcotics. Twenty-one of the ninety-seven did
Sso. Downey also included a random selection of sixteen of the
remai ni ng seventy-six patient files, forwarding a total of thirty-

seven patient files for Dr. White's revi ew
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Dr. Wiite's audit was nuch nore critical of Dr. Singh
than Dr. Cayton's audit. Dr. Wite concluded that "[c]onpetent
expert care is rarely seen;" he found substandard care in thirty-
three of the thirty-seven cases that he revi ewed. However, the
second audit contained two flaws. First, Dr. Wite assuned
incorrectly that the patient files were selected randomy. Downey
failed to informhimthat the RAC ordered her to include all the
files of patients to whomDr. Singh had prescribed narcotics in the
sanple. In addition, Blue Cross included four patients who were
not patients of Dr. Singh, all of whom were prescribed narcotics,
and were included in Dr. White's |ist of patients to whomDr. Singh
gave substandard care.

Through Joan Downey of Blue Cross, Dr. White submtted
two docunents to the RAC. a letter identifying broad areas of
concern with Dr. Singh's practice, and a "special report" detailing
Dr. White's concerns about particul ar cases handled by Dr. Singh.
He insists that he did not discuss the report with anyone el se.
The RAC considered both docunents on Septenber 12, 1996, and
reviewed approximately fifteen of the thirty-seven patient files
reviewed by Dr. White. After discussing the matter, the RAC
unani nously reconmmended term nati on of Dr. Singh's participationin
all Blue Cross plans.

In a letter fromBlue Cross notifying Dr. Singh of the
term nation decision on Cctober 16, 1996, he was advised that he
woul d be afforded a "fair hearing"” review of the decision if he

requested one by a certain deadline. Dr. Singh did so, and Bl ue
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Cross accordingly refrained fromacting on the RAC s vote pendi ng
t he deci sion of the Fair Hearing Panel. This panel, consisting of
two i ndependent physicians and one attorney, held hearings on five
days between June and Decenber, 1997. At their conclusion, the
Panel reversed the RAC s recommendation to term nate Dr. Singh, and
Bl ue Cross did not take any further action against him Thus, Dr.
Singh's indemmity and HVO contracts were never term nated by Bl ue
Cr oss.

Dr. Singh brought this action in federal court against
Blue Cross in 1998 for harmresulting fromthe peer review process,
alleging defamation, tortious interference wth advantageous
busi ness rel ati ons, breach of contract and viol ati on of Mass. Gen.
Laws ch. 93A In addition, he filed suit against Dr. Wite for
def amati on

Blue Cross and Dr. White noved for summary judgnent,
arguing that the HCQ A and the Massachusetts Peer Review Statute
(Mass. Gen. Laws ch. 111, 8§ 203(c)) immunize themfromliability
for damages stemm ng fromBlue Cross's peer review process. They
al so argued that, even if they were not eligible for such imunity,
Dr. Singh could not prevail on the nerits. Granting summary
judgnent, the district court agreed with the defendants on their
Imunity and nerits argunents. W review the grant of sunmmary

j udgnent de novo.



IT. Blue Cross's Immunity Under the HCQIA
A. The HCQIA

When Congress passed the HCQ Ain 1986, it was respondi ng
to a crisis in the nmonitoring of health care professionals.
Al t hough state |icensing boards had | ong nonitored the conduct and
conpetence of their own health care workers, Congress found that
"[t] he increasing occurrence of nmedi cal nal practice and the need to
I nprove the quality of nmedical care have becone nati onw de probl ens
that warrant greater efforts than those that can be undertaken by
any individual State.” 42 US C § 11101(1). Fi ndi ng that
i nconpetent "physicians find it all to[o] easy to nove to different
hospitals or states and continue their practices in these new
| ocations,” Congress mandated the creation of a national database

that recorded incidents of mal practice and that was avail able for

all health care entities to review when screening potential
enpl oyees. H R Rep. No. 99-903, at 2, reprinted in 1986

U S.C.C.A N 6384, 6385 (hereinafter "H R Rep. No. 99-903").°32
Bef ore passage of the HCQ A in 1986, threats of antitrust action
and other l|awsuits often deterred health care entities from
conducting effective peer review. |In order to encourage the type
of peer reviewthat woul d expose i nconpetent physicians, the HCQ A

shields health care entities and individual physicians from

8 This committee report refers to a bill that was slightly
different than the lawthat was ultimately passed as the HCQ A. W
neverthel ess refer to it because the | anguage of the bill that it

addressed was close to that of the HCQA and all other circuit
courts addressing the legislative history of the HCQA have
primarily referred to this report.
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liability for damages for actions performed in the course of

moni toring the conpetence of health care personnel.* See Mathews

v. Lancaster Gen. Hosp., 87 F.3d 624, 632 (3d Gr. 1996)

(describing legislative history of the HCQ A); Bryan v. Jane E.
Holmes Reg'l Med. Cr., 33 F.3d 1318, 1332 (11th Gr. 1994)

(l'isting Congressional notivations for passing the HCQ A).

The HCQ A mandates that a health care entity's review of
t he conpetence of a physician shall not result inits liability "in
damages under any law of the United States or of any State," if
such a peer review "neets all the standards specified in section
11112(a) of this title." 42 U.S.C. 8§ 11111(a). In order for
immunity to attach to a professional review action, it

nmust be taken--

(1) in the reasonable belief that the action was in
the furtherance of quality health care,

(2) after a reasonable effort to obtain the facts of
the matter,

(3) after adequate notice and hearing procedures are
afforded to the physician involved or after such ot her
procedures as are fair to the physician under the
ci rcunst ances, and

(4) in the reasonable belief that the action was
warranted by the facts known after such reasonable
effort to obtain facts and after neeting the
requi renent of paragraph (3).

42 U.S.C. 8 11112(a). The HCQ A standards "will be satisfied if

the reviewers, with the information available to themat the tine

of the professional review action, woul d reasonably have concl uded

* The term "health care entity" includes any "entity
(including a health mmintenance organization or group nedical
practice) that provides health care services and that follows a
formal peer review process for the purpose of furthering quality
health care.” 42 U S.C. 8 11151(4)(A)(ii).
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that their action would restrict inconpetent behavior or would

protect patients." HR Rep. No. 99-903 at 10, reprinted in 1986

U S CCA N 6384, 6392-93 (discussing the proper test to use in
applying the first HCQA standard). Adopting "objective
'reasonable belief’ standard[s],"” the HCQA advances the
Congr essi onal purpose of pernmitting a determnation of immnity
wi t hout extensive inquiry into the state of m nd of peer revi ewers.
Id. at 12 (stating that "these provisions [are designed to] allow
defendants to file notions to resolve the issue of inmmnity in as
expedi ti ous a nmanner as possible").

Qur sister circuits have uniformy applied all the sections of

§ 11112(a) as objective standards. See Mthews, 87 F.3d at 635

(collecting cases); | nperial v. Suburban Hosp. Ass'n, Inc., 37

F.3d 1026, 1030 (4th Cr. 1994) ("The standard i s an objective one
which |ooks to the totality of the circunstances."); Smith v.
Ricks, 31 F.3d 1478, 1485 (9th Cir. 1994) ("the 'reasonabl eness'
requirenents of 8§ 11112(a) were intended to create an objective
standard, rather than a subjective standard"); Bryan, 33 F.3d at
1335 ("The test is an objective one, so bad faith is inmaterial.
The real issue is the sufficiency of the basis for the [Hospital' s]
actions."); Austin, 979 F.2d 728, 734 (9th Cr. 1992); but see
id., 979 F.2d at 741 n.3 (Pregerson, J., dissenting) ("Evidence of
notive and intent is relevant to show whether the defendants
possessed a reasonabl e belief that [an adverse professional review
action] was warranted by the facts known."). W apply these

obj ective standards here.
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B. Summary Judgment Under the HCQIA

The statute establishes a rebuttable presunption that
immunity attaches to a professional review action: "[ a]
prof essi onal review action shall be presuned to have net the [four
HCQ A] standards . . . unless the presunption is rebutted by a
preponderance of the evidence." 42 U.S.C. § 11112(a). In
considering the defendants' notions for summary judgnent based on
HCQ A immunity, we ask the followng: "[might a reasonable jury,
viewng the facts in the best light for [Dr. Singh], conclude that
he has shown, by a preponderance of the evidence, that the
def endants' actions are outside the scope of 8§ 11112(a)?" Austin,

979 F.2d at 734 (citing Anderson v. Liberty Lobby, Inc., 477 U. S

242, 254 (1986)); see also Bryan, 33 F.3d at 1333 (quoting this

| anguage from Austin). Therefore, Dr. Singh can overcone HCQ A
I munity at the sunmary judgnent stage only if he denonstrates that
a reasonable jury could find that the defendants did not conduct
the relevant peer review actions in accordance with one of the
HCQ A st andar ds.

Dr. Singh suggests that the statutory presunption of
immunity effectively denies himhis Seventh Anendnent right to a
jury trial. However, Dr. Singh m sconstrues the significance of
the statutory presunption in the context of summary judgnent. Dr.
Singh's burden is no different than that of the nonnovant who nust
denonstrate the existence of a genuine issue as to any nmateria
fact on all of the elenments of the claimalleged once a novant for

summary judgnment files a properly supported notion. See Anderson,
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477 U. S. at 254 ("The novant has the burden of showi ng that there
is no genuine issue of fact, but the plaintiff is not thereby
relieved of his own burden of producing in turn evidence that woul d
support a jury verdict."); see also WIliam W Schwarzer, Al an

Hirsch, and David J. Barrans, The Analysis and Deci sion of Sunmary

Judgnent Motions 47 (1991) (describing further the burden on the

nonnovi ng party once a party novi ng for summary judgnent points out
to the district court that there is an absence of evidence to
support the nonnoving party's case). Wth the benefit of the
statutory presunption, the nonnovant is relieved of the initial
burden of providing evidentiary support for its contention at
summary judgnent that there is no genuine issue of material fact on
its conpliance with the HCQ A standards.®> For Dr. Singh, however,
the burden of defeating summary judgnent remains simlar to the
burden faced by any plaintiff confronted with a properly supported

motion for summary judgnent.® Summary j udgnent woul d not be proper

> Since HCQ A immunity may only be overcone by a preponderance
of the evidence, the statutory presunption in favor of the health
care entity shifts to the plaintiff "not only the burden of
produci ng evidence but the burden of persuasion as well." See
Jeronme A. Hof frman, Thinking About Presunptions: The Presunption of
Agency from Omership as Study Specinen, 48 Ala. L. Rev. 885, 896-
97 (1997) (exam ning the "Thayer-Wgnore effect” and the "Mrgan
effect” of presunptions). O course, a defendant noving for
summary judgnent on the basis of HCQA immunity can choose to
submt evidentiary material in support of its notion instead of
relying solely on the evidentiary weight of the statutory
presunption. That is a choice for the litigant.

® The summary judgnent procedure essentially "prescribes the
means of making an issue. The issue nade as prescribed, the right
of trial by jury accrues.” Fidelity & Deposit Co. of Mi. v. United
States, 187 U. S. 315, 320 (1902). The statutory presunption at
i ssue here sinply adds anot her elenent to the plaintiff's case, and
hence anot her i ssue to be "nade as prescribed [before] the right of
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if Dr. Singh raised a genuine issue of fact material to the
det erm nati on of whether Blue Cross net one of the HCQ A standards
during its peer review Therefore, the statute does not
unconstitutionally deny Dr. Singh his right to a jury trial

Dr. Singh al so argues that the district court denied him
his right to a jury trial through inproper application of the
sumary judgnent standard--nanely, by resolving against himthe
reasonabl eness issues under the HCQA that should have been
resolved by a jury. It is true, as our fornmulation here of the
sumary judgnent question suggests (asking whether a reasonable
jury could find that a defendant did not neet one of the standards
for HCQ A inmmunity), that the statutory schene contenplates a role
for the jury, in an appropriate case, in deciding whether a
defendant is entitled to HCQ A immunity. The weight of authority

fromour sister circuits reflects this proposition. See Gabal don

v. Washington &y. Hosp., 250 F.3d 255, 260 (4th Gr. 2001) ("Due

to the presunption of inmunity contained in section 11112(a), we
nmust apply an unconventional standard in determ ning whether [the
health care entity] was entitled to summary judgnent--whether a
reasonable jury, viewing all facts in a light nost favorable to
[the plaintiff], could conclude that he had shown, by a
preponderance of the evidence, that [the health care entity's]

actions fell outside the scope of section 11112(a)."); Sugarbaker

v. SSM Health Care, 190 F.3d 905, 912 (8th Cr. 1999); Brader v.

Al l egheny Gen. Hosp. 167 F.3d 832, 839 (3d Gr. 1999); Brown v.

trial by jury accrues."” 1d.
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Presbyterian Healthcare Servs., 101 F.3d 1324, 1334 n.9 (10th Cr

1992) (determ ning whether the plaintiff "provided sufficient
evidence to permt a jury to find she has overcone, by a
preponderance of the evidence, any of the four statutory el enents
required for inmunity under 42 U.S.C. 8§ 11112(a)"); Austin, 979
F.2d at 734; Bryan, 33 F.3d at 1333. This jury involvenent is not
limted to disputes over subsidiary issues of fact.’ Rather, a
jury coul d be asked to decide the ulti mate i ssues of reasonabl eness

set forth in the inmunity statute.

" Bryan states that "HCQ A immunity is a question of |aw for
the court to decide" and limts jury involvenent to settling
"di sputed subsidiary issues of fact." Bryan, 33 F.3d at 1332-33.
However, Bryan's articulation of the summary judgnent standard
follows the other circuits in contenplating a role for the jury in
the ultimte determnation of HCQ A i mmunity:

. . . the rebuttable presunption of HCQA section
11112(a) creates an unusual sunmary judgnment standard
that can best be expressed as follows: "Mght a
reasonabl e jury, viewing the facts in the best light for
[the plaintiff], conclude that he has shown, by a
preponderance of the evidence, that the defendants’
actions are outside the scope of § 11112(a)?"

Id. at 1333 (quoting Austin, 979 F.2d at 734). Moreover, the only
exanpl e Bryan gives of a "disputed subsidiary issue[] of fact" is
a HCQ A imunity determnation itself: "If there are disputed
subsidiary issues of fact concerning HCQA inmmunity, such as
whet her the disciplined physician was given adequate notice of the
charges and the appropriate opportunity to be heard, the court may
ask the jury to resolve the subsidiary factual questions by
responding to special interrogatories.” Id. (enphasis added)
(citations omtted). This query is alnost identical to the third
HCQ A st andard. See 42 U.S.C. 11112(a)(3) (denying inmmunity if
peer review board fails to give physician "adequate notice and
hearing procedures"). G ven Bryan's internal inconsistency, and
its contradiction of the other circuits' holding that ajury may in
principle make a HCQ A i mmuni ty determ nati on, we decline to adopt
Its designation of HCQ Ainmmunity determ nations as pure questions
of law off limts to a jury.
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In this allocation of responsibility between judge and
jury, there is an inportant difference between qualified inmunity
under the HCQ A and qualified imunity under 42 U S.C. § 1983.°8
Qualified immunity determ nations under 8§ 1983 are "question[s] of
| aw, subject to resolution by the judge not the jury," Prokey v.
Watkins, 942 F.2d 67, 73 (1st Cir. 1991),° while HCQ A i munity
determ nati ons may be resolved by a jury if they cannot be resol ved
at the sunmary judgnent stage. This distinction is appropriate

because qualified imunity analysis under 8§ 1983 involves a

8 Section 1983, originally 8 1 of the Ku Klux Klan Act of
1871, "creates an action for damages and injunctive relief for the
benefit of <citizens and other persons against those persons
responsi ble for the violation" of "certain rights secured by the
Constitution and laws." 1 Sheldon Nahnod, Cvil Rights and G vil
Li berties Litigation 8 1:1 (4th ed. 2001) (internal quotation marks
and citations omtted). Courts and commentators have anal ogi zed
HCQ A and 8§ 1983 inmmunity. See, e.q., Fobbs v. Holy Cross Health
Sys. Corp., 789 F. Supp. 1054, 1063-65 (E.D. Cal. 1992)
(anal ogi zing HCQ Ainmmunity and 8 1983 inmunity); see al so Susan L.
Horner, The Health Care Quality |nprovenment Act of 1986: Its
Hi story, Provisions, Applications and Inplications, 16 Am J.L. &
Med. 455, 467 (1990) (characterizing HCQ Aimunity as a "qualified
i mmunity").

® Several courts have indicated that if factual disputes

underlie a qualified imunity determ nation, a judge may issue
"special interrogatories to the jury as to the disputes of fact."
St. Hilaire v. Gty of Laconia, 71 F.3d 20, 24 n. 1 (collecting
cases). Though we have not explicitly adopted this approach, id.,
we have expressed approval of it:

[ T] he Suprene Court has not cl early indicated whet her the
judge may act as fact-finder when there is a factual
di spute underlying the qualified imrunity defense or
whet her this function nust be fulfilled by a jury. In
any event, when facts are in dispute, "'we doubt the
Suprenme Court intended this dispute to be resolved from
the bench by fiat.""

Kelley v. LaForce, 288 F.3d 1, 7 (1st Cr. 2002) (quoting St.
Hlaire, 71 F.3d at 24 n.1 (quoting Prokey, 942 F.2d at 72)).
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gui ntessential |egal question: whet her the rights at issue are

clearly established. See Anderson v. Creighton, 483 U S. 635, 638

(1987) (explaining that "whether an official protected by
qualified imunity may be held personally liable for an allegedly
unl awful official action generally turns on the objective |ega
reasonabl eness of the action assessed in light of the legal rules
that were clearly established at the tine it was taken" (internal
guotation marks and citations omtted)). There is no conparable
| egal question involved in the imunity anal ysis under the HCQ A.
Mor eover, inmunity under the HCQ Ais imunity from danmages only,

whereas qualified imunity under §8 1983 is "an immunity fromsuit

rather than a nmere defense to liability [that] is effectively | ost
If a case is erroneously permtted to go to trial." Mtchell wv.
Forsyth, 472 U S. 511, 526 (1985). Hence, there is |less reason
under the HCQ A to exclude the jury entirely frominvol vement with
the di spositive determ nations.

Also, the Supreme Court has suggested a helpfu
functi onal approach in deciding the proper allocation of functions
bet ween judge and jury:

At least in those instances in which Congress

has not spoken and in which the issue falls

somewhere between a pristine |legal standard

and a sinple historical fact, the fact/law

distinction at tines has turned on a

determ nation that, as a matter of the sound

adm ni stration of justice, one judicial actor

is better positioned than another to decide

the issue in question.

Mller v. EFenton, 474 U.S. 104, 114 (1985). Such a "functiona

inquiry invol ves several factors, including whether the issue falls
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within the common experience of jurors, whether its resolution
I nvol ves the kinds of decisions traditionally entrusted to jurors,
and whether a judgnent of peers is desirable.” WIlliam W

Schwar zer, Alan Hi rsch, and David J. Barrans, The Analysis and

Deci sion of Summary Judgnent Motions 18-19 (1991) (reprinted at 139

F.R D. 441). Al though peer review actions are not within the
common experience of jurors, they are not so esoteric that they
cannot be fairly evaluated by jurors, perhaps with the assistance
of expert witnesses. Also, we routinely ask jurors to eval uate the
qual ity of nedical care in nedical nmal practice cases. As this case
illustrates, the quality of nedical care is often at the core of a
peer review di spute under the HCQ A. Therefore, we see no reason
why juries shoul d be excluded entirely fromimmnity determ nations
under the HCQ A

However, Congress unm stakably recogni zed t he usef ul ness
of summary judgnent proceedings in resolving i Mmunity issues under
the HCQ A prior to trial. Again, the conparison to qualified
i munity under 8 1983 is instructive. As already noted, pursuant
to Suprene Court precedents, a state official is immune fromsuit
under 8§ 1983 when his "conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person

woul d have known." Harlowv. Fitzgerald, 457 U S. 800, 818 (1982)

(citations omtted). By "definingthelimts of qualified immunity
essentially in objective terns,"” the Suprenme Court has indicated
that this "defense would turn primarily on objective factors,"” and

woul d therefore be anenable to resolution at the summary judgnent
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stage, when judges could determ ne whether the rights at issue in
the case were "clearly established" at the tine of the alleged
of f ense. Id. at 819, 820. The Suprenme Court has repeatedly
enphasi zed that the qualified immunity determ nation shoul d be made
as soon as possible during the course of litigation. See id. at

815-16 (referring to the Court's holding in Butz v. Econonou, 438

U S. 478, 508 (1978), that "insubstantial clains should not proceed
to trial"). Like the Suprene Court in Harlow, Congress indicated
in the legislative history of the HCQA that its immunity
determ nations should al so be nade expeditiously. See H R Rep.
No. 99-903, at 12, reprinted in 1986 U S C.C A N 6384, 6394
(stating that "these provisions [are intended to] all ow defendants
tofile notions to resolve the issue of inmmunity in as expeditious
a nmanner as possible,” and anticipating that courts would
"determ ne at an early stage of litigation that the defendant has
nmet the [section 11112(a)] standards").

In asserting that the district court deprived himof his
right to a jury trial with its sunmary judgnment ruling, Dr. Singh
overl ooks the inport of Congress's adoption of objective standards
for the HCQA immunity determ nation. G ven the objective
standards set forth in the statute, reasonabl eness determ nations
under the HCQ A may often becone | egal determninations appropriate
for resolution by the judge at summary judgnent. |If there are no

genui ne disputes over material historical facts,! and if the

1 As a nonograph on the topic explains, "[a] historical fact
is a thing done, an action perforned, or an event or
occurrence. . . . Adispute over historical facts or inferences, if
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evi dence of reasonabl eness within the neaning of the HCQ A is so
one-sided that no reasonable jury could find that the defendant
health care entity failed to neet the HCQ A standards, the entry of
sumary judgnent does no violence to the plaintiff's right to a
jury trial. Wth these considerations in mnd, we turn to the
sumary judgnent record.

C. The Professional Review Actions Challenged By Dr. Singh

There are many elenments of a peer review, including
i nvestigation, del i berati on, recommended actions and final
deci si ons. The HCQ A addresses professional review actions. A
prof essional review action is defined in the HCQ A as:

an action or recomrendation of a professional
revi ew body which is taken or made in the conduct
of professional reviewactivity, whichis based on
the conpetence or professional conduct of an
i ndi vi dual physician (which conduct affects or
coul d affect adversely the health or welfare of a
patient or patients), and which affects (or may
affect) adversely the clinical privileges, or
menbership in a professional society, of the
physi cian. Such termincludes a formal decision
of a professional review body not to take an
action or make a recomendati on described in the
previ ous sentence and al so i ncl udes professional
review activities relating to a professional
revi ew acti on.

42 U.S.C. 8 11151(9). Professional reviewactivities are generally
precursors to professional review actions. Pr of essi onal review

activities include a health care entity's efforts

genui ne and material within the nmeaning of [Federal] Rule [of C vil

Procedure] 56, precludes summary judgnent." Schwar zer et al.,
Supra, at 14.
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(A) to determine whether the physician may

have clinical privileges with respect to, or

menbership in, the entity,

(B) to determne the scope or conditions of

such privil eges or nenbership, or

(C to change or nodify such privileges or

menber shi p
42 U.S.C. § 11151(10). Wien a court considers whether a health
care entity is i nmune fromdamges for a given professional review
action, it considers whether that action, considered as a whol e,
and including all the professional review activities relating to
it, neets the standards set forth in 8 11112(a).

The district court determ ned that Blue Cross took three
prof essional reviewactions with respect to Dr. Singh. As aresult
of the first audit, Blue Cross (1) decided not to permt Dr. Singh
to becone a provider for the Baystate Line, and (2) decided to
"freeze" his HMO Blue patient panel. As a result of the second
audit, Blue Cross (3) termnated Dr. Singh as a Blue Cross

provi der. !

' In his opposition to Blue Cross's notion for sumary
judgment, Dr. Singh contended that Blue Cross took "professiona
review actions” in addition to those listed above, including (1)
entering the 1994 Audit Agreenent; (2) deciding to conduct a second
audit; (3) notifying Dr. Singh's Bay State patients that he was
no |l onger a Bay State provider; and (4) sending a |l etter dated June
13, 1995, notifying Dr. Singh that he would be term nated as a Bl ue
Cross provider. The district court concluded that these events are
all nore properly considered professional review activities, and
Dr. Singh does not challenge this determ nati on on appeal
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D. Applying the HCQIA Standards

Since Dr. Singh argues that Blue Cross failed to neet all
of the HCQ A standards in each of the two audits it conducted, we
exanm ne each in turn.

1l. The First Audit

Dr. Singh argues that the RAC s refusal to admit himto
the Baystate Line and its reconmendation that his Blue Cross
patient panel be frozen were not in accordance with HCQA
standards. Wth these contentions in mind, we reviewthe record
to determ ne whether a reasonable jury could determ ne that Dr.
Si ngh overcane the statutory presunption that Blue Cross perforned
t hese prof essional reviewactions in accordance with the strictures
of § 11112(a):

(1) in the reasonable belief that the action[s were]
in the furtherance of quality health care,

(2) after a reasonable effort to obtain the facts of
the matter,

2 According to an Audit Agreenent signed by both parties on
October 10, 1994, Blue Cross agreed to "consider admtting [Dr.
Singh] into its Bay State product if the results of the [first]
audit [were] positive." Inreturn for this opportunity, Dr. Singh
rel eased Blue Cross and its enployees fromliability for clains
arising out of the audit, except for "any claimDr. Singh may have
regardi ng the conduct of the audit itself or any willful failure to
conply with this Agreenment." The district court did not consider
whet her Dr. Singh had waived his right to sue with respect to the
decision to freeze his patient panel, but did hold that the audit
agreenent prevented Dr. Singh fromsuing Blue Cross for its deni al
of his adm ssion to the Baystate line. Despite this holding, the
district court went on to consider whet her Blue Cross earned HCQ A
imunity with respect to both of the professional review actions
arising out of the first audit. G ven the anbiguity of the audit
agreenent and the failure of both parties to address this waiver
i ssue, we think it advisable to follow this course as well.
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(3) after adequate notice and hearing procedures
[were] afforded to the physician involved or after
such other procedures as are fair to the physician
under the circunstances, and
(4) in the reasonable belief that the action[s were]
warranted by the facts known after such reasonable
effort to obtain facts and after neeting the
requi renent of paragraph (3).
42 U.S.C. 11112(a). W follow the district court's thoughtful
opi nion and consider these two professional review actions in
tandem because they both resulted from the first audit of Dr.
Si ngh, conducted by Dr. C ayton.

a. In furtherance of quality health care and warranted by facts
known?3

The RAC decided to freeze Dr. Singh's patient panel and
to deny him adm ssion to the Baystate product |ine because of Dr.
Clayton's audit. Dr. Singh clains that Blue Cross could not have
reasonabl y believed that these actions would further quality health
care and were warranted by the facts known.

First, Dr. Singh argues that, in sone other cases where
a health care entity was granted immunity, the health care entity
only disciplined a physician in response to denonstrated harmto
patients, or took | ess drastic nmeasures than those reconmended for

Dr. Singh before opting to discipline the physician. See Gabal don

v. Wash. Cy. Hosp. Ass'n, 250 F.3d 255, 261 (4th Cr. 2001)

(granting inmmunity where plaintiff physician had been subject to

3 Following the lead of our sister circuits, we evaluate

t oget her standards (1) and (4) of HCQ Aimmunity. As their wording
suggests, they are closely rel ated.
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mul tiple |l awsuits); Egan v. Athol Memi| Hosp., 971 F. Supp. 37, 41,

44 (D. Mass. 1997) (granting inmmunity where defendants repeatedly
received conplaints from staff and plaintiff was required to
conpl ete courses); Mthews, 87 F.3d at 628, 629 (immunity granted
where plaintiff physician injured patient with high speed drill).
Dr. Singh essentially argues that the RAC could only have
reasonabl y bel i eved that professional reviewactions adverse to him
would further quality health care if it was responding to
docunmented patient injuries or if it prefaced its decisions to
freeze his patient panel and deny himentry to the Baystate plan
with other, |ess severe "reeducation" neasures.

Nei t her position conports with the purpose of the HCQ A,
or precedent interpreting it. The HCQ A was designed to prevent
patient harm not to assure an adequate response after it occurred.
See 42 U S.C. 8§ 11101(a) (describing Congressional finding that
peer review was necessary in order to keep "i nconpetent physicians”
from harmng patients). Therefore, Blue Cross was under no
obligation to wait until a patient was actually harmed by Dr. Singh
before it took preventive action limting his access to Blue Cross
custoners and further investigating his practice. Blue Cross's
failure to "reeducate" Dr. Singh al so does not denonstrate that the
RAC coul d not have "reasonably . . . concluded that [its] actions

woul d restrict inconpetent behavior or would protect patients.”

H R Rep. No. 99-903 at 10, reprinted in 1986 U S.C. C A N 6384,
6392-93 (discussing the proper test to use in applying the first
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HCQ A standard). The RAC suspected that Singh could harmpatients,
and therefore restricted his access to them Dr. Singh cites no
authority for the proposition that Blue Cross was obliged to take
t he response | east disruptive to Dr. Singh upon receiving evidence
that his practices did not conply with the rel evant standards of
care.

Dr. Singh al so argues that Blue Cross could not have
reasonably believed that its professional review actions would
further quality health care because Dr. Clayton's audit was not
entirely critical. Dr. C ayton observed in his audit report that
Singh "appear[ed] to make a sincere effort to try to deal
with . . . multiple problens which are at the nost chall engi ng and
at the very least many tines difficult to attain satisfactory
concl usi ons. " However, Dr. Cayton also stated that Singh's
"docunented treatnment showed evidence of care sonewhat below
recogni zed standards of care." Dr. Cdayton's praise for Dr.
Si ngh' s apparent good faith effort to help his patients does not so
vitiate the negative aspects of his audit as to discredit Blue
Cross's decision to base its adverse professional reviewactions on
the dayton audit.

Finally, Dr. Singh clains that Blue Cross took its
pr of essi onal review actions "not because of quality of care issues,
but because his practice was not cost efficient.”" He also notes
that the first audit "in part focused on over utilization of office

visits and lab tests.” Noting that alnost all other HCQ A cases
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i nvol ved hospitals, "providers of health care,” Dr. Singh argues

that "it could reasonably be inferred that Blue Cross's prinmary

concern was not to further quality health care, but to provide
health care insurance to its nenbers at a profit.”

Dr. Singh offers a false dichotony between furthering
quality health care and overutilization of nedical procedures and
tests. |If patients are being subjected to unnecessary procedures
and tests, the consequences are both econom c and nedical. Dr.
Si ngh offers no evidence that Blue Cross's RAC was acting only as
a cost-cutting body when it reviewed his performance. The C ayton
audit focused on health care concerns. Like the plaintiff
physician who failed to overcone the statutory presunption of
i munity in Mathews, Dr. Singh

has produced no evidence that [econom c]
considerations actually entered into the

[ RAC] ' s deci si onmaki ng process. . . . Rather,

Dr. [Singh] appears to base his argunent

solely on hi s al | egation t hat t he

ﬁefendants . . . stood to gain by elimnating
im.

Mat hews, 87 F.3d at 636. Although Dr. Cayton's audit did refer to
a pattern of overutilization of nedical resources in Dr. Singh's
practices--including excessive and inappropriate |ab tests, too-
frequent office visits, and overly long treatnent reginens of
antibiotics--all of these criticisns are inextricably intertw ned
wi th nedical concerns. No reasonable jury could conclude that the

RAC s actions were not taken in the reasonable belief that its
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actions were warranted by the facts known fromthe C ayton audit to
further quality health care.

b. Reasonable Investigation
For HCQ A imunity to attach to a professional review

action, the decision nmust be taken "after a reasonable effort to
obtain the facts of the matter.” 42 U S.C § 11112(a)(2). Dr.
Singh's only challenge to the statutory presunption that Bl ue Cross
acted in accordance with this standard while conducting the first
audit is his assertion that "the RAC focused on all of the patient
files containing narcotic prescriptions even though Cayton's
t hree-page report barely nentioned Singh's narcotic prescription
practices." Even if we assune arguendo that the RAC did focus on
patient files containing narcotic prescriptions, and was wong to
do so, those mistakes relate to the RAC s interpretation of the
facts--not its "effort to obtain the facts.” 1d. Blue Cross hired
an independent auditor, Dr. Clayton, to conduct the first audit,
whi ch was based on twenty-five randomy selected patient files.
The RAC carefully reviewed Clayton's report. G ven these steps, no
reasonable jury could find that Blue Cross failed to take its
prof essional reviewaction "after a reasonable effort to obtain the
facts of the matter." |1d.

c. Adequate Notice and Procedures

A professional review action nust be taken "after
adequate notice and hearing procedures are afforded to the

physi ci an involved or after such other procedures as are fair to
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t he physici an under the circunstances." 42 U S.C. § 11112(a)(3).
The controlling question is whether the plaintiff "has shown by a
pr eponder ance of the evidence, that the defendant[] did not provide
him with fair and adequate process under the circunstances."”

Islam v. Covenant Med. Cr. Inc., 822 F. Supp. 1361, 1377 (N.D.

| owa 1992).

Dr. Singh alleges that the first audit was not fair
because "Bl ue Cross did not select a nutually agreeabl e peer revi ew
consultant as required under the Audit Agreenment." However, the
record denonstrates that Dr. Singh was | argely responsible for this
state of affairs. The parties initially could not agree on a peer
reviewer, with Dr. Singh refusing to accept any of the physicians
nom nated by Blue Cross. Although the physician nom nated by Dr.
Singh (Dr. Criss) worked at the sane hospital as Dr. Singh, Blue
Cross agreed to permt himto conduct the review  However, when
that physician received the rel evant paperwork, he decided not to
conduct the review After Dr. Singh failed to respond to Blue
Cross's request that he nom nate another physician, Blue Cross
appointed Dr. Clayton to performthe review. Therefore, Dr. Singh
was at |east as responsible for the "unfair" appointnment of Dr.
Clayton as was Blue Cross. Dr. Singh cannot claim that Blue
Cross's failure to appoint a "nutually agreeable"” peer reviewer
made the first audit unfair when his failure to cooperate with Bl ue

Cross led to this result.
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Dr. Singh also clains that Blue Cross should have
permtted him to discuss Dr. Cayton's audit with Dr. Cayton
before the RAC voted to deny Singh participation in the Baystate
product line and to freeze Dr. Singh's patient panel. However, the
HCQ A procedural standard does not require peer review bodies to
guar antee the "accused" such a procedural safeguard. "[Nothing in
the Act requires that a physician be permtted to participate in

the reviewof his care." Sklaroff v. Al egheny Health Educ. Found,

No. CIV. A 95-4758, 1996 W. 383137 at *8 (E.D. Pa. July 8, 1996);
see also Smth, 31 F. 3d at 1487 (stating that the HCQ A does not

require "peer review proceedings to ook like regular trials in a
court of law'). Blue Cross's failure to permt Dr. Singh to
discuss the first audit with Dr. Cayton, and its unilateral
selection of Dr. Cayton as the peer reviewer after Singh's failure
to assist inthe selection of a "nmutually agreeabl e" peer revi ewer,
did not so conpronmise the first audit as to pernmit a reasonable
jury to find that Dr. Singh had overcone the statutory presunption
that Blue Cross afforded adequate notice and fair procedures.

2. The Second Audit

Dr. Singh argues that the RAC s recomendati on that Bl ue
Cross renove himfromits panel of providers was unreasonabl e and
based on a shoddy investigation. W again review the record to
det erm ne whet her Dr. Singh has denonstrated that a reasonable jury

could find that he overcane the statutory presunption that Blue
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Cross performed this professional reviewaction in accordance with
the strictures of § 11112(a).

a. In furtherance of quality health care and warranted by facts
known

W first consider whether Dr. Singh has rebutted the
presunption that the RAC reconmended his termnation "in the
reasonabl e belief that the action was in the furtherance of quality
health care" and "in the reasonable belief that the action was
warranted by the facts known." 42 U S.C. 8§ 11112(a)(1l) and (4).
To overcone the presunption, Dr. Singh nust denonstrate that a
reasonable jury could find that Blue Cross could not have
"concl uded that [its] action would restrict i nconpetent behavior or
woul d protect patients.” Egan, 971 F. Supp. at 42 (interna

quotation marks omtted); accord Bryan, 33 F.3d at 1334-35. As

expl ai ned herein, he fails to neet this burden.

Dr. Singh argues that the Fair Hearing Panel's ultimte
decision to reverse the RAC s recomendation of his termnation
woul d permt a reasonable jury to find that the RAC coul d not have
termnated him with a reasonable belief that this action would
further quality health care. W disagree. The reversal of a peer
reviewcomittee's recomendati on of an adverse professional review
action by a higher |evel peer review panel does not indicate that
the initial recomendati on was made w thout a reasonable belief
that the recomrendati on woul d further quality health care. Austin,
979 F.2d at 735 (granting immunity even where a Judicial Review

Committee reversed a Medi cal Executive Conmittee's recommendati on
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of adverse professional reviewaction). The Fair Hearing Panel had
more information before it when it reviewed Dr. Singh's case than
the RAC did. The appropriate "inquiry is whether the decision was
reasonable in light of the facts known at the tinme the decision was
made, not in light of facts |ater discovered.” Sklaroff, 1996 W
383137 at *9. Al though the Fair Hearing Panel's ultimte
di sposition of the case suggests that the RAC erred, it does not
resolve the question whether the RAC had reasonable grounds to
believe that its decision would further quality health care. See
| nperial, 37 F.3d at 1030 ("[T]he Act does not require that the
professional reviewresult in an actual inprovenent of the quality
of health care. Rat her, the defendants' action is immune if the

process was undertaken in the reasonabl e belief that quality health

care was being furthered.").

Whien the RAC reviewed Dr. Singh's case, the primary
source of information before it was Dr. Wite's audit, which
extensively criticized Dr. Singh. Dr. Wiite reported substandard

care inthirty-three of the thirty-seven files he reviewed. As in

Gabal doni, "the record is replete with objective evidence of [Dr.
Singh's] deviations from. . . the applicable standard of care;
[ Bl ue Cross] reasonably relied on . . . such evidence in support of

its" professional review action. 250 F.3d at 261. Although Dr.
Singh alleges several procedural irregularities in Dr. Wite's

audit, he does not directly challenge Dr. Wiite's conclusions in
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any particular case.™ Moreover, Dr. Singh offers no reason why
t he RAC shoul d have doubted the accuracy of Dr. Wiite's assessnent
in any particul ar case.

Dr. Wiite's report "questioned Dr. Singh's care of

patients with chronic back and neck pain . . . , patients wth
enotional disorders . . . , and asthma patients.” Singh v. Blue

Cross & Blue Shield of Mass, Inc., 182 F. Supp. 2d 164, 174 (D

Mass. 2001). Dr. White concluded that "[t]here is a general
pattern of inadequate or delayed evaluation and treatnent, and
failure to refer. Conpetent [expert] care is rarely seen.” 1d.
(citation omtted). Furthernore, the physician nenbers of the RAC
did not just take Dr. White's report on faith--they al so revi ewed
several of the patient records upon which it was based prior to the
vote. Thus, Dr. Singh has not denonstrated that a reasonable jury
could find that he rebutted the statutory presunption that the RAC

took its professional review action in the reasonabl e belief that

4 \We recogni ze that the sanple of thirty-seven files given to
Dr. Wiite included four files of patients not treated by Dr. Singh,
and all four of these files were anong the thirty-three cases
deened by Wiite as evidencing "substandard" treatnent. Even if we
elimnate these files, Dr. Wiite's audit still woul d have concl uded
that twenty-six of the thirty-three renmmining cases indicated
substandard care. Dr. Singh contends that the inclusion of these
cases indicates either that Blue Cross set out to termnate his
contract (and nerely used the bad audit results as a pretext for
doing so) or perforned the audit so poorly that Blue Cross could
not reasonably believe that acting in accordance with its results
woul d further quality health care. W consider these contentions
in the next section of the opinion (addressing the adequacy of the
procedures enpl oyed by Bl ue Cross).
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its action was in furtherance of quality health care and was

warranted by the facts known. 42 U S.C. § 11112(a)(4).*

b. Reasonable Investigation
For HCQ A imunity to attach to a professional review

action, the decision nust be taken "after a reasonable effort to
obtain the facts of the matter." 42 U S.C. § 11112(a)(2). Dr.
Si ngh clainms that Bl ue Cross used "an unreasonabl y narrow procedure
in obtaining the facts” it relied upon in deciding his case. He
asserts that this case is analogous to Brown, where the court
determned that a reasonable jury could have found that the
hospital's peer review action was not taken "after a reasonable
effort to obtain the facts of the matter"” Dbecause a wtness
testified that a peer review panel's reliance on "only two charts”
prior to revoking a doctor's privileges "was unreasonably narrow
and did not provide a reasonable basis for concluding Dr. Brown
posed a threat to patient safety.” 101 F.3d at 1334. Dr. Singh
argues that his reviewwas as "unreasonably narrow' as Dr. Brown's,
at least "with respect to the type of cases used,"” since, "[0]f the
total of thirty-seven patient files submtted to Dr. Wite, 21
(57% contained narcotic prescriptions.”

Dr. Singh msconstrues Brown. There, the court

criticized the review as "narrow' because of the snmall sanple of

> Dr. Singh renews his economic notivation argument in
chal I engi ng the second audit. W reject it for the sane reasons we
rejected it in discussing the challenge to the first audit.
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cases it contained, not because the sanple focused on one
particular type of case. Courts have found that peer reviewers
made a "reasonable effort to obtain the facts of the matter" even
when they concentrated on areas of special concern. See Snith,
31 F.3d at 1483 (review conm ttees focused on problemcases of the
plaintiff doctor); Bryan, 33 F.3d at 1326-28 (revi ew panel s focused
on incidents in which nercurial doctor abused hospital staff).
Health care entities are entitled to focus on certain types of
cases when t hese types of cases have caused concern. Moreover, Dr.
Si ngh concedes that sixteen of the patient files submtted to Dr.
White did not contain narcotic prescriptions. Thus, Dr. Wite and
the RAC reviewed at |east eight tines as many randomy sel ected
cases as Presbyterian Hospital's peer reviewer did in Brown. '

In a further challenge to Dr. White's audit, Dr. Singh
asserts that "[t]he RAC. (1) erroneously reviewed the files of at
|l east two (2) patients who were not treated by Dr. Singh; (2)
sel ected a nonrandom sanple of patient files show ng exaggerat ed
narcotic prescriptions practices.” However, Dr. Singh does not

expl ai n why the inclusion of these two files in Dr. White's review

' Health care entities using both nore files and fewer files
than Blue Cross in their peer review actions have fulfilled the
HCQ A standards for adequate fact-finding. Conpare Mat hews, 87
F.3d at 629 (discussing peer review action taken after a revi ew of
208 cases reveal ed twenty-seven that "evi denced a substandard | evel
of care") with Austin, 979 F.2d at 731 (identifying deficiencies in
twenty-six of thirty cases reviewed), Egan, 971 F. Supp. at 40
(noting that an independent nedical reviewer reviewed siXx cases,
four of which "indicated significant inadequacies in. . . care.")
and Fobbs, 789 F. Supp at 1066-67 (granting imunity to hospital
that only reviewed four cases).
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i nval i dated the conclusions drawn fromthe review of the numerous
files that were indisputably his. As we have di scussed above, Bl ue
Cross was entitled to review a "nonrandont sanple of Dr. Singh's
files. See Smith, 31 F.3d at 1483; Bryan, 33 F.3d at 1326-28.
Admttedly, Blue Cross should have told the peer reviewer, Dr.
Wiite, that the sanple was weighted toward cases involving
narcotics prescriptions. However, this oversight was not nateri al
to Dr. Wite's findings.

Dr. White did not sinply give a gl obal eval uation of the
cases he reviewed. Rather, he anal yzed each case individually and
concluded, in nearly all cases, that Dr. Singh provi ded substandard
care. For exanple, Dr. Wiite observed in one case that

[c]hronic back pain is treated with narcotic

anal gesi cs (Darvon and Percocet) in addition

to Lodine. Mst internists would have tried

to avoid the narcotic anal gesics, which were

prescribed in significant quantities over the

year.

In a simlar case, Dr. Wite observed:

[L]ow back pain is treated with narcotic

anal gesics (Percocet) in addition to Mdtrin.

Most internists would have tried to limt

analgesic therapy to Mdttrin and other

[ nonprescription drugs].

Dr. Wite's twenty pages of notes on individual patients and five-
page | etter explaining his conclusions criticized Dr. Singh for far
nore than his narcotics prescription practices; they touched on
many ot her areas of concern. Dr. Wiite criticized Dr. Singh's care
of patients with chronic back and neck pain as "significantly 'sub-

standard,'" stated that Dr. Singh "failed to neet the m ninal
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standards of the nedical community” in his treatnment of patients
with enotional disorders, and "failed to deliver quality care" to
asthma patients. Dr. Wite concluded that "[t]here is a general
pattern of inadequate or delayed evaluation and treatnent, and
failure to refer. Conpetent expert care is rarely seen.”

"The rel evant inquiry under 8 11112(a)(2) is whether the
totality of the process leading up to the [RAC]'s 'professiona
review action' [recommendi ng that Blue Cross termnate Dr. Singh's
partici pation] evidenced a reasonable effort to obtain the facts of
the matter." Mathews, 87 F.3d at 637. Prior to the termnation
vote, Blue Cross had conducted two audits of Dr. Singh's practice
(by two i ndependent physicians), and the five physician nenbers of
the RAC had reviewed the audit reports and many underlyi ng pati ent
records. Although Blue Cross nade sone nistakes in forwarding the

files to Dr. White for his review, the "[p]laintiff is entitled to

a reasonable investigation wunder the Act, not a perfect
i nvestigation." Egan, 971 F. Supp. at 43 (citing 42 US.C 8§

11112(a)(2)) (internal quotation marks omtted). G ven the two
audits and the level of attention Dr. Wite gave to each chart he
revi ewed, no reasonable jury could find that Dr. Singh overcane the
statutory presunption that Blue Cross engaged in a reasonable
effort to obtain relevant facts.

c. Adequate Notice and Procedures

Dr. Singh only presents one argunment that the second

audit did not afford him fair process, faulting Blue Cross for
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failing to give himan opportunity to discuss with Dr. Wite the
results of the second audit. However, again, "nothing in the
[HCQ A] requires that a physician be permtted to participate in
the review of his care." Sklaroff, 1996 W. 383137 at *8; see al so
Smth, 31 F.3d at 1487 (expl aining that the HCQ A does not require
"peer review proceedings to look like regular trials in a court of
law"). Moreover, Blue Cross gave Dr. Singh the opportunity to
challenge the Wiite audit at the Fair Hearing Panel. Dr. Singh
successfully challenged it there. Under these circunstances, nho
reasonable jury could find that Dr. Singh overcane the statutory
presunption that Blue Cross provided himw th procedures that were
fair.

E. The Immunity

W have "exam ne[d] the evidence and the inferences
reasonably to be drawn therefromin the |ight nost favorable to the

nonnovant . " Wagenmann v. Adans, 829 F.2d 196, 200 (1st Cir. 1987)

(citations omtted). Summary judgnent is warranted here because
the evidence "is so one-sided that the novant is plainly entitled
to judgnent, for reasonable nminds could not differ as to the

outconme.”" Gbson v. Cty of Cranston, 37 F.3d 731, 735 (1st Cr

1994) (describing standard for granting judgnent as a nmatter of

| aw, which al so applies at the summary judgnment stage). G ven the

overwhel mi ng evi dence of the care taken in the peer revi ew process
and the absence of any material dispute over historical facts, no

reasonable jury could reject Blue Cross's assertion that its
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prof essional review actions were taken in the reasonable belief
that they would further quality health care, were warranted by the
facts known, were based on adequate factfinding, and afforded Dr.
Singh fair notice and procedure. Blue Cross is thus immune from
liability for danmages for the professional review actions which
resulted from the first and second audits. Dr. Wite is also
i mmune fromliability because HCQ A i nmunity extends to "any person
who participates with or assists [a peer review] body with respect
to" actions arising out of a peer revi ew.
42 U.S.C. 11111(a)(1)(D).

ITITI. The Scope of Immunity

HCQ A immunity only covers liability for damages. It
does not shield covered defendants from suit and other forns of
relief. See 42 U.S.C. 8 11111(a)(1l) (stating that health care
entities "shall not be liable in damages" for peer review actions

under certain conditions); Mwnion v. Evans, 986 F.2d 1036, 1042

(6th Cir. 1993) (concluding, after an exhaustive review of the
| egi slative history, that "we are unable to find in HCQ A" s grant
of statutory protection the kind of explicit guarantee that trial
will not occur that is demanded by Suprenme Court case |aw'
(enmphasis in original) (citation omtted)). Therefore, we nmnust
determ ne whether Dr. Singh is seeking relief other than damages in
this suit. If so, we nust review de novo the district court's
summary judgnment determination that Dr. Singh could not prevail on

the nerits of any of his clains.
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W turnto Dr. Singh's conplaint to determ ne the nature
of the relief sought inthis lawsuit. At the conclusion of each of
the first six counts of the conplaint, Dr. Singh demands "judgnent
agai nst the defendant, [Blue Cross], in an anount deened just by
the court, plus actual attorney's fees, interest and costs.” (In
Count VI, Dr. Singh asks that any judgment resulting from
violations of Mass. Gen. Laws ch. 93A be tripled.) In the |ast
count, entitled "Equitable Renedy: Dr. Singh v. [Blue Cross]," Dr.
Si ngh requests the foll ow ng:

a. that [Blue Cross] reinstate Dr. Singh

as a primary care provider and

subscri ber, wi thout delay or subject to

conti ngenci es;

b. that [Blue Cross] pay Dr. Singh

reasonabl e attorney's fees, interest and

costs;

c. that [Blue Cross] pay Dr. Singh costs

and attorney's fees associated with the

appeal of the decision to term nate; and

d. Such other relief as this court deens

j ust.
Dr. Singh has already achieved his first aim the Fair Hearing
Panel reversed the RAC s provisional term nation of Dr. Singh and
reinstated him as a primary care provider and subscri ber. Dr.
Singh has not nentioned any "delay or contingencies” in this
rei nstatenent that a court could now renmedy. He therefore cannot
be suing for this formof equitable relief. However, Dr. Singh's
demand for "such other relief as this court deenms just" is a
famliar catchall that signals to the court that other forns of
equitable relief nay be appropriate. Wth its close involvenent in

the case, the district court went beyond the immunity analysis to
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consider the nerits of Dr. Singh's clains, thereby reflecting its
viewthat relief other than damages m ght still be at issue in this
case. Taking our cue fromthe district court, we go on to consi der
the nerits of Dr. Singh's clains in order to determ ne whether he
can seek any relief other than damages in further proceedings
before the trial court.

IV. Summary Judgment on the Merits

The district court concluded that Dr. Singh could not
succeed on the nmerits of his clains. W agree and rely heavily on
the district court's astute anal ysis.

A. Contract Claims

Dr. Singh alleged in his conplaint that Blue Cross
vi ol ated t he HMO Bl ue Physi ci an Agreenent, the inplied covenant of
good faith and fair dealing, and the Audit Agreenent. Although he
renews the good faith argunent on appeal, he treats it so

perfunctorily that we deem it waived.'” See United States V.

Zannino, 895 F.2d 1, 17 (1st Gr. 1990) (explaining that "issues
adverted to in a perfunctory manner, unacconpani ed by sone effort

at devel oped argunentation, are deened waived'). On appeal, Dr.

" Dr. Singh alleged that Blue Cross violated an inplied
covenant of good faith and fair dealing by conducting its audits in
an unreasonabl e manner. The district court concluded that "there
is no evidence in the record of bad faith on the part of Blue
Cross, and therefore Singh's inplied covenant of good faith and
fair dealing contention fails." Singh, 182 F. Supp. 2d at 177
On appeal, Dr. Singh neither directly argues that Bl ue Cross acted
in bad faith nor challenges the district court's |egal conclusion
t hat he nust do so.
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Singh only develops his claimthat Blue Cross violated the Audit

Agr eenent . '8

The conplaints are famliar. Dr. Singh states that the
first audit violated the Agreenent because "Blue Cross did not
select a mutually agreeable peer review consultant as required
under the Audit Agreenent,” and it took a professional review
action before Dr. Singh was able to talk to Dr. C ayton about the
audit. However, as explained earlier, the record denonstrates that
Singh was largely responsible for this state of affairs. The
parties initially could not agree on a peer reviewer, with Dr.
Singh refusing to accept any of the physicians nom nated by Bl ue
Cross. Although the physician nomnated by Dr. Singh (Dr. Criss)
wor ked at the sanme hospital as Dr. Singh, Blue Cross agreed to
permt himto conduct the review. However, when Dr. Criss received
the relevant paperwork, he decided not to conduct the review
After Dr. Singh failed to respond to Blue Cross's request that he

nom nat e anot her physician, Blue Cross appointed Dr. Cayton to

' Dr. Singh also clainms that Blue Cross violated his rights
by failing to satisfy the requirenents of the HCQ A However,
the HCQ A does not create a private cause of action. See Wayne v.
Genesis Med. Cir., 140 F.3d 1145, 1148 (8th Cr. 1998) (joining
"the Tenth and El eventh Circuits in concluding that the HCQ A does
not explicitly or inplicitly afford aggri eved physi ci ans a cause of
action when a hospital fails to follow' HCQ A standards) (citing
Hancock v. Blue Cross-Blue Shield of Kan., Inc., 21 F.3d 373, 374-
75 (10th G r. 1994) (holding that the HCQ A does not explicitly or
inplicitly create a private cause of action for physicians
subj ected to peer review, Congress did not intend to create a cause
of action for the benefit of physicians), and Bok v. Mit.
Assurance, Inc., 119 F. 3d 927, 928-29 (11th G r. 1997) (per curian
(agreeing with Hancock that the HCQ A does not create a cause of
action for physicians)).
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perform the review Therefore, Dr. Singh was at |east as
responsi bl e for the "unfair" appointnment of Dr. C ayton as was Bl ue
Cross. Dr. Singh cannot claimthat Blue Cross's failure to appoi nt
a "mutually agreeable" peer reviewer made the first audit unfair
when his failure to cooperate with Blue Cross led to this result.
Mor eover, "[b] ecause Singh hinmself was not reliable in neeting the
deadl i nes inposed by the Audit Agreenent," he cannot fault Bl ue
Cross for expediting a process which he had done nuch to del ay.

Singh, 182 F. Supp. 2d at 177.

Dr. Singh also clains that sone features of Blue Cross's
second audit violated the Audit Agreenent. However, the Audit
Agreenent covered only the first audit. The Agreenent states that
it was made by Blue Cross "on behalf of its Bay State Health Care
| i ne of business,” and addresses an audit to determ ne whet her Bl ue
Cross should "admt[] [Dr. Singh] intoits Bay State product."” The
Audit Agreenent applied to all inquiries to determ ne whether Dr.
Si ngh should be admtted to the Bay State line. However, by the
time the second audit occurred, those inquiries were over: the RAC
had voted not to admt Dr. Singh to the Bay State |ine, and the Bay
State line itself had expired. Not hing in the Audit Agreenent
restricts Blue Cross's right to conduct a peer review of Dr. Singh
with respect to the indemity or the HVMO Bl ue Products, or places
conditions on such an audit. Singh cannot argue that Blue Cross's
second audit violated the Audit Agreenent because that contract by

its own terns did not apply.
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B. 93A Claims

Chapter 93A provides a cause of action to

[ a] ny person who engages in the conduct of any
trade or commerce and who suffers any |oss of
noney or property, real or personal, as a result
of the use or enploynent by anot her person who
engages in any trade or commerce of . . . an
unfair or deceptive act or practice .

Mass. Cen. Laws ch. 93A, 8 11; see also id., §8 2 (establishing

that "unfair or deceptive acts or practices in the conduct of any
trade or commerce” are unlawful). Dr. Singh argues that Bl ue Cross
violated Mass. Gen. L. ch. 93A by 1) failing to neet the HCQ A
standards, 2) violating the Audit Agreenent, and 3) violating the

i npli ed covenant of good faith and fair dealing.

We have al ready determ ned that no reasonable jury coul d
determne that Blue Cross failed to neet the HCQ A standards. W
have al so addressed above, as contractual clainms, Dr. Singh's
argunments that Blue Cross violated the Audit Agreenent. Assum ng
arguendo that Blue Cross's actions may technically have violated a
contract that Dr. Singh had already fl outed, they by no neans reach
"*a level of rascality that would raise an eyebrow of soneone

inured to the rough and tunble of the world of cormerce."'" Quaker
State Ol Ref. Corp. v. Garrity Gl Co., Inc., 884 F.2d 1510, 1513

(st Cir. 1989) (quoting Levings v. Forbes & Wallace, Inc., 396

N. E. 2d 149, 153 (Mass. 1979)). Chapter 93A only proscribes that

| evel of inprobity, and we endorse the district court's hol ding
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that "Singh has shown no conduct by Blue Cross that a reasonable
factfinder could find neets this demandi ng standard."” Singh, 182
F. Supp. 2d at 180.

C. Defamation Claim Against Dr. White

Al t hough Dr. Singh sued both Blue Cross and Dr. Wiite for
defamation, he only appeals the district court's entry of sunmary
judgnment on the defamation claim against Dr. Wite. Dr. Singh
clainms that the follow ng el enments of Dr. Wiite's report to the RAC

wer e defamatory:

a. "[Singh's prescription of] large
nunbers of narcotic anal gesics .
rai ses serious questions about this

practitioner. It may need official
review, "

b. "narcotic anal gesi cs are
l'iberally prescribed . . . raise[s]

serious questions about the veraC|ty
of this practitioner . . . ;

c. "This practitioner seens to have
a low threshold for prescribing
narcotic anal gesics;" and,

d. "? Public Health Menace.™"

Under Massachusetts | aw, "[a] defanmatory conmuni cationis protected
by a conditional common |aw privilege provided the publisher and
recipient share sone legitimate nutual interest 'reasonably
calculated" to be served by the conmmunication.” Catrone v.

Thor oughbred Racing Ass'ns of NN Am, Inc., 929 F.2d 881, 887 (1st

Cir. 1991) (internal quotation marks omtted). Here, Dr. Wite and
Blue Cross shared a "legitimate nutual interest” in peer review.

Accordingly, the district court found correctly that these
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statenents are protected by the conditional comon |aw privil ege.
Singh, 182 F. Supp. 2d at 179 (holding that Dr. Wite's "statenents
inthe audit report are protected by the conmon | aw privil ege, and
Singh has presented insufficient evidence to surnount the

privilege").

Dr. Singh argues that nmalicious intent abuses the
conditional common |aw privilege. "On notion for sunmary j udgnent,
the plaintiff bears the burden of establishing abuse of the
condi tional privilege by clear and convincing evidence." Catrone,
929 F.2d at 889 (internal quotation nmarks and citations omtted).
As evidence of such malice, Dr. Singh offers the "unreasonable
nmet hods used to review Singh's practice.” W have already deci ded
in our discussions of immunity that no reasonable jury could find
that the nethods used to review Dr. Singh's practice were

unreasonable. W see no reason to change our m nds now.

D. Tortious Interference with Business Advantage

The elenents of tortious interference with business

advant age are:

(1) a business relationship or contenplated
contract of econom c benefit;

(2) the defendant's know edge  of such
rel ati onshi p;

(3) the defendant's interference wth the
rel ati onship through inproper notive or neans;
and,

(4) the plaintiff's loss of advantage as a
direct result of the defendant's conduct.
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Brown v. Arnstrong, 957 F. Supp. 1293, 1304-05 (D. Mass. 1997),
aff'd, 129 F.3d 1252 (1st G r. 1997) (table opinion).

Dr. Singh argues that eight pages of his deposition
testinony denonstrated that he "suffered a substantial |oss of his
pati ent base" because of Blue Cross's peer review actions. This
deposition testinony begins with Dr. Singh's incorrect assertion
that "I know for sure ny panel was frozen." The RAC only
recommended that Dr. Singh's panel be frozen; it never actually
took this step. Dr. Singh then asserts that his name was not on a
Blue Cross directory, that his patients (and prospective patients)
noticed this, that Blue Cross's investigation of hi m"becane public
know edge, " and that patients started leaving (or failing to sign
up for) his practice. Yet Dr. Singh does not name a single nenber
of the public to whom the investigation was disclosed. He
repeat edl y evaded di rect questions on whether anyone actually told
hi mthat Blue Cross disclosed the investigation to them Assum ng
arguendo that the investigation actually was disclosed to
i ndi vi dual s out si de of Blue Cross, Dr. Singh does not even estimte
how many patients actually | eft or avoided his practice on account
of it. W cannot inprove on the district court's evaluation of the

evi dence:

Si ngh may not specul ate about future business
relationships when alleging this tort;
instead, only a "probable future business
relationship antici pating a reasonabl e
expectancy of financial benefit" suffices.
Because Singh has presented no evidence of a
specific business relationship that was
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interfered wth by Blue Cross, sunmmary
judgnent is granted for Blue Cross.

Singh, 182 F. Supp. 2d at 178 (citation omtted) (quoting Brown,
957 F. Supp. at 1305). The grant of summary judgnent was correct.
V. Conclusion

Blue Cross's audits undoubtedly cost Dr. Singh noney,
time, and distress. He understandably has strong feelings about
hi s experience. However, no reasonable jury could find that Bl ue
Cross failed to neet the HCQ A standards that entitled it and Dr.
Wiite to imunity fromdanages. Mreover, no reasonable jury could
find for Dr. Singh on the nerits of his clains. W therefore
affirm the district court's entry of sumrmary judgnent for Bl ue

Cross and Dr. Wite.

Af firned.
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