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LYNCH, Circuit Judge. Anong the federal courts' nost

difficult and heart-rending tasks i s the deci si on under the Hague
Convention on the Civil Aspects of International Child Abduction
whet her to return an abducted child tothe child s home country when a
parent clainms the child will face a grave risk of physical or
psychol ogi cal harmif returned. Hague Convention onthe G vil Aspects

of I nternational Child Abducti on, opened for signature Oct. 25, 1980,

T.1.A'S. No. 11,670, 1343 U.N. T. S. 89 [ herei nafter Hague Conventi on].
I nthe Convention's enablinglegislation, International Child Abduction
Renedi es Act, 42 U.S. C. 88 11601-11610 (1994), Congress has assi gned
t he federal courts jurisdictionover actions arising under the Hague
Convention, includingthe question of whet her return poses a grave ri sk
of harmto the child. 1d. 8§ 11603.

The district court struggled conscientiously here and
concl uded that, though there was reason to believe the father had
sexual | y abused hi s t hree-year ol d daughter, the Swedi sh courts shoul d
ultimately deci de whet her sexual abuse had occurred and, i f so, what
steps are necessary to protect the children. The court held that
numer ous "undert aki ngs," w th what the court assumed woul d be paral | el
enf orcenent by the Swedi sh courts, would adequately protect the
children until the Swedish courts could decide the matter.

Wt hout deci di ng whether a United States court nmay ever defer

itsresponsibility todetermnethe graverisk of injury questionto a
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foreigncourt, we hold onthese facts that the court erred andthat it
oversteppedits authority inissuingconditions under whichit thought
the children could bereturned. We reverse and remand for further
proceedi ngs consistent with this opinion.
| .

We summari ze the facts of this case, as they were presented
to the district court.

Kristina McLarey is adual citizen of Sweden and the United
States; Iraj Danai pour i s a Swedi sh citizen and an | rani an nati onal .
Danai pour is a practicingchild psychol ogist. The two net i n Sweden.
McLar ey and Danai pour had their first daughter in 1994; shortly
thereafter, the two were married i n Massachusetts. Their second
daught er was bornin 1998. Both children were bornin Sweden and |ived
there for nost of their lives. Inthe summer of 1999, during avisit
t o Massachusetts, Danai pour announced to McLarey's parents that the two
woul d be divorcing. |In February 2000, the two filed for divorce,
al t hough they continued to cohabitate in their condom nium in
St ockhol m

During the first half of 2000, MLarey and Danai pour's
rel ationship deteriorated further. MLarey all eges that Danai pour was
abusi ve and control ling, and t hat she began t o suspect he was havi ng
i nappropri ate sexual contact with their daughters. MLarey states that

on several occasi ons she observed Danai pour pinchingthe girls' nipples
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and squeezing the ol der girl's buttocks. She al soreports that the
ol der daught er began to exhi bit sexual i zed behavi or, such as attenpting
to kiss her nmother hard on the nouth.

I n June 2000, McLarey traveledtothe United States with the
girlstovisit her parents. The foll owi ng nont h, Danai pour al so cane
tothe United Statestovisit thegirls. MLarey allegedthat, ontwo
occasions followingthegirls' visitswiththeir father, she observed
unusual redness inthe younger girl's vagi nal areas. Wen Danai pour
returned to Sweden, he petitioned for, and recei ved, full custody of
the girls froma Swedi sh court. MLarey then returned to Sweden,
residinginawnen's shelter in Stockholm and petitioned for joint
custody. Approxi mtely four weeks | ater, around Oct ober 2000, the
Swedi sh court granted McLarey possessi on of t he condom ni umand j oi nt
custody of the children, with physical custody to alternate betweenthe
two parents on a weekly basis. MLarey prom sed t he Swedi sh courts she
woul d not renove the chil dren fromSweden agai n, and she surrendered
her passport and those of her children to her Swedish attorney.

McLar ey al | eges t hat she agai n began noti ci ng t he vagi nal
redness after thegirlsreturnedfromvisitswiththeir father. Upon
the advice of a pediatric nurse, MLarey consulted a child
psychol ogist. After that first visit with the child psychol ogi st,
McLar ey says t hat she asked t he younger chil d what caused t he r edness

and that the child answered "Baba [ her word for her father] do li ke
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t hi s" and made a nast urbatory notion. MLarey al so cl ai ns she asked
t he ol der child, who had no answer. McLarey says she then told her
ol der daughter that "no one shoul d ever touch you anywher e unl ess you
want themto,"” towhichthe girl responded, "what woul d you say if |
tol d you they had?" The girls di d not see the psychol ogi st, because
that would have required their father's consent.

On November 21, 2000, the psychol ogi st i ssued a report of
suspected chil d sexual abuse and referred the case to the Swedi sh
soci al services adm nistration, whichthenreferredit tothe Stockhol m
police. The policeinterviewedthe ol der daughter for alittle over
one hour, and t he younger daught er for about ten m nutes; the younger
childrefusedto speak withthemat all.! |n January, the younger girl
was exam ned nedi cal |y, and not hi ng out of the ordi nary was found.? The

police then term nated their investigation.?

1 Am ci the Massachusetts Gtizens for Children, et al., state
t hat i n one study of chil dren who had been sexual | y abused, only 43%
initially made a verbal di scl osure of sexual abuse, even totrained
sexual abuse investigators.

2 According to an expert report submtted by McLarey, 75- 85%
of children who have been sexually abused have normal physical
exam nations. Amci Massachusetts Gtizens for Children, et al., al so
present ed studies indicatingthat, i nnmost cases of sexual abuse, there
is no nedical evidence.

3 McLarey subm tted expert testinony concerni ng the Swedi sh
procedures for investigating allegations of child sexual abuse. One
expert report, froma Swedi sh police officer, statedthat it is typical
in Sweden for the social services agency to perform a genera
investigationintothe welfare of thechild and refer any specific
crimnal allegationstothe police, as was done here. If the police
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McLarey then returned to t he Snedi sh soci al services agency,
requesting a full professional sexual abuse i nvestigation. The agency
didinitiate a general investigation, but i nformed McLarey that it
coul d not i nvesti gate whet her sexual abuse had occurred w t hout consent
f romDanai pour, whi ch was not forthcom ng. MlLarey thenturnedtothe
Uni t ed St at es enbassy and t he menbers of the Swedi sh parlianent for
assi stance, but tonoavail. MLarey alleges that, duringthistine
period, the younger daughter repeatedly stated that "Baba" had hurt her
"pee pee" and t hat she exhi bi t ed synpt ons of abuse, incl udi ng recurrent
ni ght mares, avoi di ng bowel novenents, and sexual |y i nappropriate

behavi or towards MLarey's fiancé.

i nvestigationis closedwthout crimnal charges, the social services
"ordinarily will not renmove the childfroma parent's custody, and wi ||
often cl ose their own investigations."” The expert further statedthat
pol i ce investigations frequently consist of only oneinterviewof the
childinaroomat the police station, conducted by an officer with no
medi cal or psychiatric degrees, despite the fact that, in her
experience, "children will not make di sclosures in this setting,
especially at a first nmeeting."

Anot her report, subm tted by a Swnedi sh | awyer speci ali zi ng
infamly laww th an enphasi s on chil d sexual abuse cases, concurred
that the policeinvestigationinthis case, consisting of a single
short interviewof the children conducted by police officers with
littletraininginthis area, was typical. The | egal expert al so
stated that social services' investigation "is not geared toward
det er mi ni ng whet her sexual abuse has actual ly occurred,” and t hat
soci al services often closes its investigation once the police
i nvestigationis closed. Mreover, the |l egal expert statedthat "[i]t
i's not uncommon for a[Swedish] court torefuse togrant arequest to
i ssue an order that a sexual abuse i nvestigati on occur [w thout the
consent of one parent]; typically, suchinvestigations are seen as
wi thinthe province of police authorities.” Danaipour didnot submt
any evidence contrary to this.

-7-



On March 29, 2001, McLarey filed a notionw ththe Stockhol m
District Court requesting afull sexual abuse i nvestigation, which
Danai pour opposed. MlLarey filed letters fromher fiancé and her
not her with the Swedi sh court. The fiancé reported, anong ot her
t hi ngs, that he heard t he younger girl cry out "Baba . . . ouchy . . .
no, no!" during the night; that he heard her say t hat Baba "hammers"
her, maki ng a noti on bet ween her | egs; and t hat she had asked hi mto
"play with her pee pee.”" Thenmpther's letter reportedthat she had
seen unusual vagi nal rednessinbothgirlsfollowingvisitswththeir
father; that the ol der girl had asked her, "what does [ her sister] nean
when she says that Baba does this?" maki ng a nasturbatory notion
bet ween her | egs; and t hat t he younger girl had nade ot her comments
conpl ai ni ng of painin her vagi nal area or expressi ng general fear of
her father. On June 13, 2001, the Swedi sh court deni ed t he notion for
a full investigation.

Also during this tinme-franme, the Swedish authorities
concl uded t he cust ody eval uati on conduct ed as part of the divorce
proceedi ngs. On May 31, 2001, the Swedi sh authorities issuedareport,
based on honme visits, neetings and visitstothegirls' schools, which
found t hat "not hi ng has been established . . . that suggests t hat
ei ther of the girls have been subj ected t o sexual nol estation. . . .

Bot h parents are very conpetent as parents and have a fi ne, cl ose and



natural contact with the daughters."4 There was never a full
i nvestigation donein Swedenintothe specific question of whet her
either girl had been sexually abused, however.

On June 25, 2001, McLarey left Sweden with the girls and
returnedtothe U S. The parties agree that this viol ated a Swedi sh
court order. Upon arrival, she arranged for a sexual abuse eval uati on,
but the three-year-oldrefusedto speak withthe evaluator. MLarey
also filed, on July 3, 2001, a declaratory action under the Hague
Conventi on (whi ch was | ater di sm ssed by agreenent of the parties). n
August 22, 2001, Danai pour filed a petition in the Fam |y Court
di vi sion of the Massachusetts state court seeking return of the
chil dren under the Hague Conventi on. On Septenmber 5, 2001, upon

McLarey' s notion, the action was renoved to the federal district court.

4 McLar ey argues t hat t he Swedi sh authority's report i s not
concl usive on the issue of sexual abuse. Prior tothetrial inthe
United States district court, McLarey subm tted expert reports by Dr.
Bessel van der Kol k, and Dr. Carol e Jenny indicating that it is not
unusual for young chil dren who have been sexual | y abused to continueto
function normally in school and day care. Dr. Jenny alsotestified at
trial that sone children attenpt to conpensate for the abuse by bei ng
extrenmely wel | behaved, and that thereis noresearchtoindicatethat
abused chil dren react negatively to an abusi ve parent. MlLlarey al so
subm tted several expert reports suggestingthat aninvestigation's
failureto disclose sexual abuse does not necessarily nmean t hat abuse
di d not occur. Onereport, prepared by Drs. d enn Saxe and Wanda G ant
Kni ght, experts in childhood trauma, stated that "it i s unusual for
traumati zed children to disclose abuse to unfamliar adults.”
Danai pour's expert, Dr. Carlton Miunson, testified, however, that
chi | dren who have been sexual | y abused typi cal | y engage i n sexual i zed
behavi or, have i nterpersonal probl ens, fight with other children,
beconme socially w thdrawn, and exhibit devel opmental regression.
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| n Sept enber 2001, McLarey begantakingthe girls totherapy
sessions with Dr. Toni Luxenberg, a clinical psychol ogist. Over the
cour se of several nonths of weekly sessions with Dr. Luxenberg, the
younger girl made various statenents that coul d be taken as i ndi cati ng
t hat her father had her masturbate hi mand t hat he had mast ur bat ed
hi msel f in her presence. She also toldthe doctor that she did not
ever want to goto Sweden to see her father. The older girl did not
make any statenments i ndi cating that she had been sexual | y abused, but
didtell Dr. Luxenberg that her sister hadtold her about the abuse,
t hat she thought her father didit, and that she was worri ed and
frightened she woul d have to go back to Sweden.

The district court heldaninitial scheduling hearing on
Novenber 1, 2001. At that tinme, the court stated that

" mnot necessarily being asked in this case to decide

whet her the al | egati ons of chil d abuse are proven by cl ear

and convi nci ng evi dence, but |I'mbeing asked to deci de

whet her there are feasible conditions under which the

children can be returned to Sweden so the Swedish

authorities can decide those issues.
On the foll owi ng day, the district court appoi nted a guardian ad |item
("GAL") for the children and entered a schedul i ng order requiringthat
di scovery be conpl eted by Decenber 17, 2001.

On Novenber 21, Danai pour, along with his retained expert,

proposed that the district court i ssue an order pursuant to Federal
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Rul e of Evidence 706,° ordering that the children be given an
i ndependent sexual abuse eval uation. Al soonthat date, the GALfiled
her prelim nary report, which enphasi zed the need for a "pronpt
resolution,"” preferably before the Swedi sh school term began in
January. On Decenber 3, McLarey filed a notion requesting aforensic
sexual abuse evaluation prior to trial. MLarey stated that she
bel i eved that the evidence intherecord was sufficient tonmeet her
bur den of proof under t he Hague Conventi on, but that the judge shoul d
order an evaluationif he thought it woul d be hel pful or necessary for
hi mt o make a fi ndi ng on whet her sexual abuse had occurred. MlLarey's
noti on argued t hat a findi ng of sexual abuse woul d constitute a per se
"intolerable situation” under the Hague Convention; that any
eval uati ons performed i n Sweden woul d not be effective; and that the
resul ts of an eval uation here coul dinformthe court's consideration of
t he possi bility of using undertakingsinthe event of areturn order.
Al ong wi t h her noti on, McLarey subm tted expert affidavits fromtwo
nmedi cal doctorsindicatingthat the children's wllingness and ability

todiscloseinformationrelatingto any sexual abuse woul d be mar kedl y

5 Feder al Rul e of Evi dence 706(a) provides, inrelevant part,
t hat :

The court may on its own notion or on the notion of any party
ent er an order to showcause why expert wi tnesses shoul d not be
appoi nt ed, and nmay request the parties to submt nom nations. The
court rmay appoi nt any expert w t nesses agreed upon by t he parties,
and may appoi nt expert wi tnesses of its own sel ection.
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di m nishedif they were returnedto Sweden. Thus, as of Decenber 3,
both parties agreed to the need for afull eval uation and cont enpl at ed
it woul d be done here under the court's supervision. Wen t he GAL nade
her Novenber 21 recommendat i on urgi ng pronpt di sposition of the case,
t he GAL di d not t hen knowt hat both parti es woul d be seeking a full
eval uati on.

On Decenber 4, 2001, the court held a prelimnary heari ng,
at which it expressed a preference to concludethetrial in Decenber,
i naccordance with the GAL's recomendati on, and i nqui red whet her a
full eval uation coul d be done i n Sweden. At that point, Danai pour's
counsel expressed an absol ute oppositiontothe possibility of any
exam nation taking placeinthis country. The GAL stated that she did
bel i eve t hat an eval uati on needed to be done, but she expressed no
opinion as to whether it should be done in the U S. or in Sweden.

On Decenber 7, the court held a second hearing. At the
heari ng, Danai pour filed awitten objectionto an eval uation being
doneinthe United States. However, he submtted no expert affidavits
and t hus di d not controvert the expert testinony subm tted by McLarey
t hat an eval uationin Sweden was unli kely to succeed. The court hel d:

Contrary to what the respondent is contending, |I'mnot

per suaded t hat eval uati ons of the childrenin Sweden w ||

not be effective, giventhe additional informationthat's
been generated in this case, and | think it's neither

f easi bl e nor appropriate, given the mandate of t he Hague

Conventionto decide these matters pronptly, and giventhe
fact with the agreenent of all the parties |I've set a
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Decenber 19 trial date, [I] . . . deny the notion for a
court ordered sexual abuse eval uati on.

When t he court nade this hol ding the only expert testinony beforeit
was that it was extrenely doubtful, at | east, that an eval uati on coul d
be successfully perfornedif the children were returned; further the
GAL t ook no position as to where the eval uati on shoul d be perforned,
saying it was beyond her expertise. The court further noted that
McLar ey shoul d have subm tt ed her notion for an eval uation earlier.?®
It does not appear that the court reliedonthisrationale, however, as
it notedthat it had "grave doubts" as to whether it woul d have been
allowed even if filed earlier.

Prior totrial, Danai pour subm tted proposed "undert aki ngs"
t o whi ch he woul d agree i f the court ordered the childrenreturnedto
Sweden. These i ncl uded an agreenent that the chil dren coul d reside
with McLarey i n Sweden; an agreenent that he woul d have limted or no
vi sitation pendi ng j udgnent of the Swedi sh court; and an agreenent t hat
he woul d participateinaforensic evaluationto determ neif sexual

abuse had occurred.

6 McLarey submtted the noti on two weeks before the end of
di scovery. Althoughit woul d have been hel pful if MLarey had nade t he
notion earlier, it appears McLarey believed that, giventhe disclosures
tothetreatingtherapist, she al ready had sufficient evi dence t o neet
her burden. The Decenber 3 notion for a court-ordered eval uation
appears, inpart, to have been a response to Danai pour's Novenber 21
initial expert report fromDr. Minson, who expressed concern that Dr.
Luxenberg was a treati ng doctor, not an i ndependent eval uator, and t hat
Dr. Luxenberg had not, inhis view, followed established protocols for
i nvestigating sexual abuse allegations.
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On Decenber 14, 2001, shortly beforethetrial here began,
t he St ockhol mCounty Court entered an order specifyingthat McLarey and
Danai pour woul d conti nue to have j oi nt custody; the chil dren woul d have
supervised visitationrightswiththeir father every Saturday;’ and
"[w] hen the children have been returned to Sweden, the court will
consi der the question of achild psychiatric evaluation.” (enphasis
added). Thus, al though t he father had renoved his earlier objectionto
a forensi c exam nation of the children, the Swedi sh court reserved the
i ssue of whether it would require one.

The GAL's final report, filed on Decenmber 17, 2001,
recommended that, if the girls were returnedto Sweden, the younger
child have only tel ephone contact with her father until afull sexual
abuse eval uati on was performed, or at | east substantial |y underway, and
a counsel or was i n pl ace for her. Her recommendati on was thereforein
conflict with the order entered by the Swedi sh court three days
previ ously.

Trial was conduct ed as schedul ed fromDecenber 19 t o Decenber
21. The court |imted each side to about nine hours of timeto put in
its case, without objectionfromthe parties. At trial, Dr. Luxenberg
testifiedthat based on her treatnment of the children, she believed

t hat Danai pour had sexual | y abused hi s younger child. Shetestified

! Fromthe transl ation provided, it i s not cl ear whether this
isthechild sright toexercise (or declineto exercise), or whet her
it is the father's right.
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speci fically that she did not believe the girl had been coached t o nake
a fal se accusation, as the revel ati on was made i n age- appropri ate
| anguage, it was acconpani ed by a di stressed enotional reaction, andit

cont ai ned newinformation, rather than arepetition of arote script.

Dr. Luxenberg al sotestifiedthat she could not, at this stage, answer
whet her Danai pour had sexual | y abused hi s ol der daughter. She al so
testifiedthat, in her nedical opinion, the younger girl suffers from
Post-Traumatic Stress Di sorder ("PTSD').?%

McLar ey al so presented t he expert testinmony of Dr. Bessel van
der Kol k, an expert inthefieldof childtrauna. He concurred, based
on his reviewof Dr. Luxenberg' s notes and a short vi deot ape of t he
younger child, that the younger girl suffers fromPTSD. He testified
t hat he di d not agree that the ol der child suffers fromPTSDat this
time, but hetestifiedthat returningeither childto her father at
this tim woul d be "devastating.” Athirdexpert, Dr. Carol e Jenny,
a professor of pediatrics at Brown Uni versity Medi cal School and an
expert in sexual abuse
eval uations, alsotestifiedfor McLarey. Dr. Jenny testifiedthat, in
her opi nion, to areasonabl e degree of nedical certainty, the younger

gi rl had been sexual | y abused. She specifiedthat she did not believe

8 Upon questi oni ng by the court, Dr. Luxenberg testifiedthat
the older girl suffers fromPTSD, as well. Danai pour's counsel
objectedtothis questionandit appears that the court sustai nedthe
obj ecti on.
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t he chil d had been coached. She based her opi ni on on arevi ewof Dr.
Luxenberg' s treatnent notes and reports, areviewof the Swedi sh soci al
services and policereports, anintervieww th MLarey, and observati on
of thetrial testinony. Dr. Jenny alsotestifiedthat she did not
bel i eve an effective investigation could be conducted i n Sweden,
because the children woul d be unlikely totalkif returned. A Swedish
| awyer, specializinginchildabuse cases, alsotestifiedfor MLarey
as an expert on the Swedi sh | egal systemand on the feasibility of
"undertaki ngs" as away to cabin the district court's order. The
expert testinony is discussedinnoredetail inthe pertinent sections
bel ow.

Danai pour's expert, Dr. Carlton Munson, a Ph.D. inclinical
soci al work, but not an M D., testifiedthat in his opinionneither
childsuffered fromPTSD. He alsotestifiedthat one coul d not predict
whet her a returnto Sweden woul d negatively affect the children, and
suggested it mght i nprove their outl ook. Dr. Munson further testified
that it was preferabl e that any eval uati on t ake pl ace i n Sweden, "t he
jurisdictionwhere the abuseis allegedto have occurred," because of
"thefamliaritywiththe system famliaritywithall of the factors
inthelocale the area, what ki nd of services are avail abl e, and even
internms of the culture of the person that has been abused, as wel |l as

the culture of the abuser.” He did not explain this further.
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Danai pour al so testified, denying all allegations of sexual
abuse and denying that he had been abusive toward MLarey. He
testifiedthat his daughters have seen hi mand ot her nmen naked, which
he says i s comon i n Sweden, but t hat he has never touched t hem nor
had t hemt ouch him in a sexual way. He testified that he had al so
observed redness inthe girls' vagi nal areas when he and hiswifelived
t oget her, and that t hey had consul ted heal t h care prof essi onal s and
were toldthat this was not out of the ordinary and coul d be treated
withasinpleointnent. H s explanationfor hisw fe's accusationsis
that hiswfeleft hi mto be wi th anot her man, an Areri can, and i s now
tryingtotake the childrenwi th her, inviolationof aSwedi sh custody
order.

On January 2, 2002, the district court issuedits decision.

Danai pour v. McLarey, 183 F. Supp. 2d 311 (D. Mass. 2002). The court

found Dr. Luxenberg's testinony regarding the younger child's
statenents to her to be credi ble and that "[t] hose st atenents provide
good reason to be concerned t hat Danai pour nmay have masturbated in
front of C.D. and, on one occasi on, engaged her in that conduct. If
t hat occurred it was, as another of McLarey's experts, Dr. Carole

Jenny, opined, a formof sexual abuse."” |d. at 322. However, the

court also found that "a forensic evaluation is necessary to
determne with a reasonable degree of reliability whether any
form of sexual abuse has occurred and, if so, who the abuser
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was."? Id. The court further found that there was no evi dence t hat

t he ol der chil d had been sexual | y abused i n any way, ¥ and t hat nei t her
child suffered fromPTSD or woul d suffer fromPTSD or any unusua

psychol ogi cal harmif returned wi th her nother to Sweden. 1d. at 313.

It concluded that "MLarey [ has not] proven by cl ear and convi nci ng
evi dence that the children's returnto Sweden on the conditions being
ordered in . . . this Memorandumw Il create the grave risk of
psychol ogical harmto themthat would permit the court to deny
Danai pour's petition."™ 1d.

The court ordered McLarey toreturnthe childrento Sweden
at her own expense by January 16, 2002, with a list of twelve
condi tions, including: that the childrenresidewth MLarey unl ess
ordered ot herwi se by a Swedi sh court; that a forensic eval uati on be
conducted i n Sweden and t hat both parents participatefully inthe
eval uation; that a Swedi sh court decide the inplications of the
forensic eval uati on for the custody of the children; that Danai pour
have no contact wi th the younger daught er, unl ess ordered ot herw se by

a Swedi sh court; that Danai pour have only tel ephone contact three tines

® The court also stated that "sexual abuse has not been
proven, " Danai pour, 183 F. Supp. 2d at 325, which seens to be in
tension with its finding that Dr. Luxenberg' s testinony was credible.

10 The district court notedthat "[t]he parties haveinplicitly
agreed that [the children] shoul d not be separated.” Danai pour, 183 F.
Supp. 2d at 324 n. 8.
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a week with the ol der daughter unless the Swedi sh courts order
ot herw se; and t hat Danai pour request that a court of Sweden enter the
terns of the order as a"m rror order"” enforceablein Sweden. 1d. at
327-28. Indenying MLarey's notion for additional time to seek | eave
to amend or to seek relief fromthe court's order, the district court
noted that "[t]his court expects that [the Swedi sh court] will enter a
virtually verbati mSwedi sh counterpart of [the January 2, 2000, ]
Order."

On January 3, 2002, Danai pour submttedarequired mrror
order nmotion to the Stockhol mbDi strict Court. As the District of
Massachusetts did not supply atransl ated order to the Swedi sh court,
Danai pour filed his own translation, which McLarey chal |l enged as
i naccur ate.

On January 9, 2002, the federal district court anendedits
order toextendthereturndate, if McLarey fil ed an appeal withthis
court by January 14, until this court coul d consi der her notionfor a
st ay pendi ng appeal. On January 25, this court granted her notion for
a stay, staying the order for return of the children pending the
out conme of this appeal, and granted the parties an expedited appeal .
Argunment was heard on March 6, 2002. The | ast filing fromthe parties
was received on March 29, 2002.

After oral argunment, we permtted both parties to suppl enent

therecordto provideinformati onregarding |l ater events i n Sweden.
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Thi s suppl erental information, as it turns out, tends to weaken further
the district court's assunptions that an equi val ent sexual abuse
eval uati on woul d occur in Sweden. Even absent the post-hearing
i nformation, however, we would reverse the district court. The
suppl enmental information sinply confirnms for us the errors inthe
district court's analysis. On February 14, the St ockhol mCity Court
entered aninterimorder inthis case, which follows sone, but not all,
of the undertakings ordered by the district court. Danai pour v.
McLarey, No. T 3165-00 (Stockhol mCity Court, Dept. 2, Div. 6, Feb. 14,
2002) (translation). The order stated that "the majority of the
condi tions i nposed by Federal Court for areturn of the children under
t he Hague Conventi on cannot for formal reason be confirned.” 1d. The
City Court noted that in cases suchas this one, it was boundto foll ow
t he Parental Code and coul d not |l awfully i ssue an order cont ai ni ng
provi si ons not specified by the rel evant provi sions of that Code.
Specifically, it confirmedthe orders that the children shoul d conti nue
toreside with McLarey; that the Child and Youth Psychiatric Service
conduct aninvestigationto "clarify whether [the children] have been
exposed t o sexual nol estation andinthat case by whom' (speci fying
t hat the Service shouldreport toit onthisinvestigationby May 17,
2002); that the parents will participateintheinvestigation; andthat
theresults of theinvestigation"shall be taken into account when the

i ssue of future custody of the childrenis determned.” 1d. It stated
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that it had nolegal authority to confirmthe portions of the order
requiring McLarey toreturnthe childrento Sweden at her own cost,
i mting Danai pour's contact withthe children, requiring McLarey to
surrender her passport and not | eave Sweden wi t hout court perm ssi on,
and requiring t hat Danai pour not initiate proceedi ngs agai nst MLarey
or attenpt to enforce custody rights until the court deci des ot herw se.
Id. The Swedi sh court did, however, revoke t he Decenber 14, 2001,
order, which had granted Danai pour access to the children.

Pursuant to t he Swedi sh court's February 14 order, the case
was referred to the Child and Youth Psychiatric Service ("BUP"). On
March 2, 2002, the BUP i nformed t he Swedi sh court that it "cannot
accept this assi gnment, whereby we woul d i nvesti gat e whet her t he above-
nmenti oned chi |l dren have been subj ected t o sexual abuse and by whom
Accordi ng to our under st andi ng, whet her a cri ne has been conm tted and
thus acrimnal investigation shouldtake placeis aquestionfor a
police to investigate.”

Fol | owi ng t hi s, Danai pour's Swedi sh attorney i nformed us by
affidavitithat he contacted the BUP. On March 28, t he BUP i nf or ned

t he Swedi sh attorney that "[w] e undertake . . . toinvestigate whet her

1 The affidavit fromSwedi sh counsel m scharacterizes the
contents of the attached comuni cations fromboth the Child and Youth
Psychiatric Services and fromthe University. Further, the affidavit
asserts that the "court ordered eval uati on wi || be conduct ed i n Sweden
ei ther by the BUP (as originally requested by Ms. McLarey) or by the
prof essi onal s at Uppsala University." That statenent i s not supported
by the record.
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t he above- naned chi | dren show si gns of Post Traumati c Stress Di sorder
(PTSD) and al so, if possible, to explainthe underlyingreasons. The
investigationwi ||l be performed at an Open Care Child Psychiatric
Clinic within our area of operations.” The letter provided no
addi ti onal information onthe paraneters of the proposed eval uati on.
Further, the evaluati on was not to be of whether there was sexual
abuse, but rather of the di fferent questi on of whet her the children
suffered fronmp PTSD. The | etter did not disclaimthe statenment inthe
BUP's March 12 letter to the Swedi sh court that the BUP woul d not
perform a sexual abuse eval uati on.

Danai pour' s Swedi sh attorney has suggest ed, apparently as an
alterativetoacourt supervised eval uation, a private evaluationto be
done by a chil d psychiatrist and a Prof essor of Psychol ogy at Uppsal a
University. Aletter fromthemstates that they have agreed to perform
t he eval uation at "Hassel by Nya Gard," to begin at the earliest at the
end of April. Theletter states that the "questions to be dealt with"
are "Have the two girls been traumati zed, and what injuries,
def i ci enci es have occurred?" Again, the proposed eval uati on was not an
eval uati on of whether there had been sexual abuse, but rather of
whet her the chil dren had been traumati zed. No informationis provided
as tothe expertise of the proposed eval uators or of the protocolsto
be foll owed. Nor is it acourt supervised evaluation. Thereis no

evidence that either letter was submtted to the Swedi sh court.
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1.
We reviewthe district court'sinterpretation of the Hague

Convention de novo. MWhallon v. Lynn, 230 F.3d 450, 454 (1st Cir.

2000). We reviewthe district court's factual findings for clear
error, id., andreviewits application of the Conventiontothe facts

de novo, Blondin v. Dubois, 238 F. 3d 153, 158 (2d G r. 2001); Feder v.

Evans- Feder, 63 F.3d 217, 222 n.9 (3d Cir. 1995).

Under t he Hague Convention, chil dren who have been wongful |y
renmoved fromt heir country of habitual residence nust be returned,
unl ess the abductor can prove one of the defenses all owed by the
Convention. Hague Convention, arts. 12-13, T.1.A S. No. 11,670, at 7-

8; see al so Von Kennel Gaudinv. Remi's, No. 01-15096, 2002 W. 372844,

*2 (9th Cir. Mar. 11, 2002). All parties agree that Sweden is the
country of habi tual residence for purposes of the Hague Conventi on and
t hat McLarey wrongfully renmoved t he chil dren fromSweden withinthe
meani ng of t he Convention. See Hague Convention, art. 3, T.1. A S. No.
11,670, at 4-5 (defining wongful renoval).

McLar ey i nvoked t hr ee def enses before the district court: 1)
“"thereisagraveriskthat . . . return woul d exposethe child[ren] to
physi cal or psychol ogi cal harmor ot herw se place the child[ren] in an
intolerable situation,” id. art. 13(b), T.1. A S. No. 11,670, at 8; 2)
that return would be contrary to "fundamental principles of the

requested State relating to the protection of human rights and
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fundamental freedons," id. art. 20, T.l.A S. No. 11,670, at 9; and 3)
that the chil dren object to being returned and have "attai ned an age
and degree of maturity at whichit is appropriate totake account of
[their] views," id. art. 13, T.1.A S. No. 11,670, at 8. The district
court found that McLarey had fail ed to nmeet her burdenon all three
def enses; McLarey di d not pursue thelatter two defenses beforethis
court. It isthe Article 13(b) grave ri sk def ense on whi ch we deci de
t he appeal.

Under the United States' s | egi sl ation i npl enmenting the Hague
Convention, a party opposing return based on an Article 13(b) exception
bear s t he burden of establishingthat exception by cl ear and convi nci ng
evidence. 42 U.S.C. §11603(e)(2)(A) (1994). The district court held
t hat subsidiary facts nust be proved by a preponderance of the
evi dence, a standard we accept. Danai pour, 183 F. Supp. 2d at

The Conventi on est abli shes a strong presunption favoring
return of awongfully renoved child. Whallon, 230 F. 3d at 460; see

al so Turner v. Frowein, 752 A. 2d 955, 970 (Conn. 2000) ("[T] he Hague

Convention general ly favors repatriati on as a neans of restoringthe
preabduction status quo and of deterring parents from crossing
i nternational boundaries insearch of anore synpathetic forum").
Exceptions to the general rul e of expedient return, including Article
13(b), are to be construed narrowmy. See Permanent Bureau, Hague

Conference on Private I nt'|l Law, Concl usi ons and Reconmendat i ons of t he
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Fourth Meeti ng of the Speci al Comm ssionto Revi ewthe Operation of the

Hague Convention of 25 October 1980 on the Civil Aspects of

International Child Abduction 8 4.3 (2001), available at

http://ww. hcch. net/ e/ conventions/reports28e. htm ; E. Pérez-Vera,

Expl anatory Report, § 34 at 434in 3 Hague Conf erence on Private Int'|

Law, Acts and Docunents of the Fourteenth Session (1982) (transl ation

of t he Per manent Bureau), avail abl e at

htt p: //ww hcch. net/ e/ conventi ons/ nenu28e. ht mi [ herei nafter Pérez-Vera
Report].

The Article 13(b) defense may not be used "as a vehicleto
litigate (or relitigate) the child' s best interests.” Hague
I nternati onal Child Abduction Convention: Text and Legal Analysis, 51

Fed. Reg. 10,494, 10,510 (Dep't of State Mar. 26, 1986); see al so

Whal | on, 230 F. 3d at 460. Under Article 13(b), "grave" neans a nore
t han serious ri sk. See Hague I nternational Child Abducti on Conventi on:
Text and Legal Analysis, 51 Fed. Reg. at 10,510. And even if the
conditions for an Article 13(b) exception are net, the Hague Conventi on
gives the court discretion toreturnthe child to the country of
habi t ual resi dence. Hague Convention, arts. 13, 18, T.1.A. S. No.

11,670, at 8-9; WAl sh v. WAl sh, 221 F. 3d 204, 221 n. 17 (1st G r. 2000);

Friedrich v. Friedrich, 78 F.3d 1060, 1067 (6th Cir. 1996); Hague

I nternati onal Child Abduction Convention: Text and Legal Analysis, 51

Fed. Reg. at 10, 5009.
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The di strict court here concludedthat it requireda full
i ndependent sexual abuse evaluation in order to make a finding on
whet her sexual abuse had occurred, and t hus whet her grave ri sk of harm
woul d preclude return. Danai pour, 183 F. Supp. 2d at 317. It declined
t o order such an eval uati on, however, believing that t he determn nation
coul d be made i n Sweden wi t hout puttingthe children at grave risk, so
| ong as certain conditions were net. 1d. at 313, 323, 327-28. The
district court's decisionthat it could defer the ultimte issue of
whet her sexual abuse had occurred is best evidenced by its statenent at
t he Novenmber 1, 2001, scheduling conference:
| " mnot necessarily being asked in this case to decide
whet her the al | egati ons of chil d abuse are proven by cl ear
and convi nci ng evi dence, but |I'mbeing asked to decide
whet her there are feasible conditions under which the
children can be returned to Sweden so the Swedish
authorities can decide those issues.
The di strict court concl uded t he eval uati on coul d be done as well in
Sweden as here. Danai pour, 183 F. Supp. 2d at 313, 327. Inplicit in
this conclusionis adetermnationthat, evenif the children had been
sexual | y abused, they coul d be returned, and the onus woul d fall upon
t he Swedi sh authorities to protect them Wthout decidingthat there
coul d never be asituationinwhichadistrict court could properly
decline to nake a findi ng on sexual abuse al | egati ons or defer such a
findingtothe courts of the country of habitual residence, we hold on
the facts and applicablelawhere that the district court violatedthe

terms of the Hague Conventi on.
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First, we start with the context in whichthe grave ri sk
anal ysi s nust take place. O great significancetousis the policy of
this country in enforcingthe Hague Conventionwithregardtothe type
of risk alleged: sexual abuse of a young child. The policy, as
articul ated by t he Depart nment of State, i sto viewsexual abuse as an
intol erabl e situation. Hague I nternational Child Abduction Conventi on:
Text and Legal Anal ysis, 51 Fed. Reg. at 10, 494, 10,510. The district
court failed to consider this sufficiently when making its
determ nations regardi ng the grave risk analysis and the use of
undertakings. Certain statenents by the court about what type of
conduct and what type of psychol ogi cal evi dence wer e needed t o show
grave ri sk arising out of sexual abuse are inconsistent with United
St ates policy.

Second, t he Convention assigns the task of making the "grave
ri sk" determ nationtothe court of the receivingcountry; here, this
task i ncl udes t he obl i gation to nmake any subsi diary factual findings
needed to determ ne t he nature and extent of any ri sk asserted as a
defensetoreturningthechild. Thetreaty does not givethe courts
of the country of habitual residence jurisdictiontoanswer the grave
ri sk question; their jurisdictionis determ ned by the |l awof their own
country. Thedistrict court'sinplicit determ nationthat, inthe
ci rcunst ances of this case, the children coul d be returned wi t hout

first determ ning whether they had been sexually abused was
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inconsistent with United States policy with regard to the Hague
Conventi on, whi ch hol ds t hat sexual abuse by a parent constitutes an
i ntol erabl e situation and subjectsthechildtograverisk. Gventhe
si gni fi cant evi dence of sexual abuse presented here, we believe that it
isonly after the district court has resol ved t he sexual abuse i ssue
that the court will beinapositiontoproceedintelligently dow the
next avenue of inquiry -- whether the children can be returned safely
to the country of habitual residence. That is not to say that there
may never be a case where it may be proper to defer to the courts of
t he country of habitual residence a finding on a key factual issue
underlying agraverisk determ nation, but thisis not that case: the
evi dence of sexual abuse so far presentedis too serious, and, if the
children have i n fact been sexual | y abused, the probl emof saf eguardi ng
themonce they arereturnedistoogreat. W holdthat the district
court erredindetermningthat the Conventiondidnot requireit to
determ ne the issue of sexual abuse.

Third, it has been nade clear by later events that the
district court erred in deciding that a forensic sexual abuse
eval uation coul d and woul d be done under t he supervi si on of the Swedi sh
courts. Wediscussthisnorefullyinthe next section. Nonetheless,
and i ndependently of the events in Sweden, we di sapprove of the
di strict court's anal ytical nmet hodol ogy for two reasons. First, what

was at issue was not sinply whether the Swedi sh procedures for
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conducting a forensi c eval uati on wer e adequat e, but al sothe effect of
the return on underm ning the validity of a sexual abuse eval uati on of
the children. The district court focused primarily on the first
guestion. The question under the Conventionis the effect of return on
t hese particul ar children, and therefore the focus properly al so shoul d
have been on whet her a forensi c eval uati on woul d be vi abl e gi ven t hese
children's circunstances.

Next, a sexual abuse eval uation in these circunstances woul d
be done under the supervision of the court nmaking the grave risk
anal ysis, herethe United States court. If, as the father here sought,
thereis arequest that the eval uati on be perfornmedinthe country of
habi tual residence, we think that isinthe nature of an undert aki ng.
As such, the proponent of the undertaki ng bore the burden of show ng
t hat an equi val ent eval uati on coul d be done as wel |l i n Sweden. The
di strict court appears, however, to have required McLarey t o showt hat
there was a grave ri sk that an eval uati on coul d not be done i n Sneden;
t hat was error inthe allocation of evidentiary burdens. W need not
deci de whet her the fat her net the burden, inlight of the devel opnents.
We do caution district courts that they nmust be careful not to
prejudi ce the process of proving grave risk.

Fourth, the district court's use of conditions went beyond

its authority by essentially inposing requirenents on aforeign court.
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That was error. Inaddition, it also made i ncorrect assunpti ons t hat
its own order could and woul d be enforced by a foreign court.

A. Sexual Abuse as a Grave Risk of Harm

The Article 13(b) exceptions are narrow, and should be
construed narrow y by the courts. Inthisinstance, however, sone of
thedistrict court's statenents evidence an overly restrictive approach
to the type of conduct that constitutes sexual abuse, and to the
rel ati onshi p bet ween sexual abuse of a child and grave risk. The
pol i cy under t he Conventi on of both the United States governnment and
t he Commonweal t h of Massachusetts i s wei ghted t owar ds protection of the
child when there is credi bl e evidence of sexual abuse, particularly
when the childis soyoung and when t he al | egati ons i nvol ve abuse by a
parent. This policy informs the grave risk anal ysis.

The Uni ted St at es Depart nent of State's gui delines onthe
Hague Conventi on st ate t hat sexual abuse by a parent i s an exanpl e of
an Article 13(b) defense justifying non-return. Hague I nternational
Chi | d Abducti on Convention: Text and Legal Analysis, 51 Fed. Reg. at
10,510. Infact, it is the only exanpl e so provi ded by t he Depart nent.

The Departnment of State's |egal analysis states that:
An exanpl e of an "intolerable situation” is oneinwhicha
cust odi al parent sexual |y abuses the child. If the other
parent renoves or retains the childto safeguard it agai nst
further victimzation, and t he abusi ve parent then petitions
for the child s returnunder the Convention, the court may
deny the petition. Such action would protect the childfrom
being returned to an "i ntol erabl e situation” and subj ect ed

to a grave risk of psychol ogical harm
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Id. Anerican policy thus equates sexual abuse wi th both prongs of the
Article 13(b) defensetoreturn of the child: intol erabl e situati on and
grave risk. The Departnment of State's interpretation of the Convention

is entitled to great weight. See Blondin, 238 F.3d at 162 n. 10.

Althoughitsrulingonthis point is not entirely clear, the
di strict court seem ngly pl aced t oo much enphasi s on physi cal assault

as an el enent of sexual abuse, findingthat "[t] he credi bl e evi dence

does not prove that C.D. has been sexually abused physically,"

Danai pour, 183 F. Supp. 2d at 321 (enphasis added), and that

“[a] | though returning a childwho had been raped to t he parent who
nol est ed her coul d reasonably be regarded per se as anintol erable
situation, this is not such a case," id. at 325-26.

Sexual abuse other than rape may create an intol erable
situation or agraverisk under Article 13(b), particul arly when such
abuse occurs at the hand of a parent. The Commonweal th of
Massachusetts, acting as am cus curi ae, has urged us, inlight of the
district court's | anguage, toclarify that penetrationis sinply not a
prerequisiteto afinding of sexual abuse posing a grave ri sk of harm
to a child. We agr ee. The Commonwealth states that this is
particul arly true when the abuser is a parent, statingthat "[e] xperts
recogni ze t hat sexual abuse commtted by a parent and unacconpani ed by
penetration oftenresultsinsignificant trauma,"” given the violation

of trust i nherent in parental sexual abuse. The Comonweal th al so
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notes that its own policyistoprosecutethe act of forcingachildto
sexual |y touch an adult as crimnal sexual assault. The district court
apparently appliedadifferent standardto the significance of this
t ype of abuse; for instance, the court statedinits opinionthat the
younger child "may have touched [her father's] penis on one .
occasion." 1d. at 317. The child' s statenent to Dr. Luxenberg,
however, was t hat she "squeezed" her father's penis "andit was very
hard," surely afar nore serious occurrence. The district court found
Dr. Luxenberg' s testinmony credible. 1d. at 322. Moreover, there was
no evi dence that thi s only happened on one occasi on, asthedistrict
court said, id. at 317, nor was there evidence that it had happened
nore than once.

The di strict court's | anguage concerning "rape" may al so
refl ect aninproper standard. |t woul d be i nappropriate to apply any
standard t hat vagi nal penetration, but not other types of sexual abuse,
woul d automatically qualify as a grave risk or an intolerable
situation. The proper focusis onthe effect onthe child and whet her
thereis "grave risk of physical or psychol ogi cal harmor ot herw se .

i ntol erabl e situation"” to whichthe child woul d be exposed upon
return. This conclusionis supported by the Departnent of State's
gui dance, which refers to sexual abuse, not limtedtorape or forcible
i ntercourse, indiscussing "grave risk." See Hague International Child

Abduction Conventi on: Text and Legal Analysis, 51 Fed. Reg. at 10, 510.
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Inaddition, thedistrict court's opinion placed a great deal
of enmphasis onits finding that neither child suffered fromPTSD,
Danai pour, 183 F. Supp. 2d at 313, 321-22, 325, which was a mmj or
subj ect of expert testinony at thetrial. A thoughafindingthat a
child suffers fromPTSD and woul d deteriorate if returned to the
country of habitual residence coul d be evi dence tending to support a

finding of grave risk under Article 13(b), see, e.qg., Blondin, 238 F. 3d

at 163, arisk of harmarising out of the returnto alocal e where
abuse occurredis afactor that adistrict court may properly consi der
inits overall grave risk analysis regardless of the |abel it bears.
Afindingthat achildis currently not experiencing severe
psychol ogi cal effects of sexual abuse is not necessarily di spositive;
for exanpl e, there was significant testinony that sexually abused
children often functionwell as small children, only to experience
si gni ficant psychol ogi cal deterioration as they reach puberty.'? The
di agnostic criteriafor PTSD, after all, were not devel oped to refl ect
children's psyches. Dr. van der Kol k, who served onthe commtteeto
define the diagnostic criteriafor PTSDfor the nost recent edition of

t he | eadi ng psychiatric di agnostic manual (the "DSMIV"), felt it

12 For instance, am ci the Leadership Council for Mental Health,
Justice &the Media, et al., stated the generally accepted nmedi cal
concl usi on that "some chil dren may not have i nmedi at e and specific
reactions that neet the clinical definitionof PTSD, yet these children
canstill be inpacted by | ong-termpsychol ogi cal, personality and
somati c disorders.”
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necessary to "warn the court that [a di agnosis of PTSD] is not a be all
and end al |l in determ ni ng whet her [the younger chil d] was seriously
harmed by thelife circunstances.” He alsotestifiedthat returnto
Sweden woul d be harnful for bothgirls, although he only di agnosed t he
younger childw th PTSD. This type of evi dence has a di rect bearing on
grave risk determ nations in cases where sexual abuse is alleged.

B. Referral of Sexual Abuse/ Grave Ri sk Deterni nati onto Swedi sh
Courts

McLar ey argues the district court "punted"” on its Hague
Conventi on obl i gati ons by not deci di ng the i ssue of sexual abuse, the
basi s for her graverisk claim MLarey al so says that the only reason
that the chil dren were not properly eval uated in Sweden prior totheir
wr ongf ul renmpval was t hat Danai pour di d not give his perm ssion for or
cooperat e i nany such eval uati on. Danai pour deni es that he stym ed t he
Swedi sh i nvestigations, but the record supports MLarey's argunent on
this point.

Under t he text of the Convention, the questionfor aU.S.
court confrontedwith an Article 13(b) defenseis whether "thereis a
grave risk that the [child' s] return would expose the child to
physi cal or psychol ogi cal harmor otherw se place the childin an
i ntol erabl e situation."” Hague Convention, art. 13(b), T.1.A S. No.
11,670, at 8. It isclear that "acourt inthe abducted-to nation has
jurisdictionto decidethe nmerits of an abduction claim but not the

merits of the underlying custody dispute."” Friedrich, 78 F. 3d at 1063;
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seealso42 U. S.C. §11601(b)(4) (1994); Hague Convention, art. 19,

—

.1.A 'S, No. 11,670, at 9. The Convention assigns the duty of the
graverisk determnationto the country to which the child has been
renoved. It is not a derogation of the authority of the habitual
resi dence country for thereceiving U S courts to adjudi cate the grave
ri sk question. Rather, it is their obligation to do so under the
Convention andits enabling |l egislation. Cenerally speaking, where a
party nakes a substantial allegation that, if true, would justify
application of the Article 13(b) exception, the court shoul d make t he

necessary predi cate findings. Cf. Whallon, 230 F. 3d at 460 (1st Gr.

2000) (upholding district court's findings that father had not verbally
abused daught er and t hat any psychol ogi cal harmresul ti ng fromabuse of
nmot her in that case did not rise to level required by 13(b)).
Inmplicit inthedistrict court's decisionis adetermnation
that, evenif the eval uation requested by McLarey | ed to a findi ng that
sexual abuse had occurred, McLarey woul d not be abl e t o neet her burden
of showi ng grave ri sk uponreturn. The court foundthat "[i]n these
ci rcunst ances, McLarey has not proven by cl ear and convi nci ng evi dence
that [either of the children] will be exposed to a grave ri sk of
physi cal or psychol ogical harm or otherwi se be placed in an

intolerable situation, if returned onthe conditions the court is
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ordering."*® Danai pour, 183 F. Supp. 2d at 325 (enphasi s added). The
district court did not nake a decision on whether Danai pour had
sexual | y abused t he children, or take the steps to obtai nthe evidence
it thought necessary to nmake a reliable finding.

We think there are several errorsinthedistrict court's
approach. It isonethingto eval uate whether toreturn achild once
t he grave risk occasioned by sexual abuse has been shown. It is
anot her to say, as the district court did, that the child coul d be
returned before it knew whet her there was sexual abuse, despite
credi bl e evi dence t hat t here had been sexual abuse. Secondly, even on
itsownterns, the court order i s based on i nproper assunptions. As
di scussed bel ow, the inmposition of nmany of those conditions was
erroneous, as was the court's findingthat the Swedi sh courts woul d
undertake a forensic evaluation. It was based on these errors that the
court declinedto order the forensic evaluationthat it found "woul d be
necessary to determneinanedicallyreliable mnner whet her either
child was sexual | y abused inany way." |d. at 317. The court decli ned
to gather the very informati onthat it found was necessary to nake a

determ nati on onthe key issue. Inthis case, thetrial judge should

13 The court's erroneous reliance on its conditions as a
necessary prerequisite for safe return is discussed bel ow.
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have made a det erm nati on on t he under| yi ng questi on, whet her sexual
abuse occurred. 4

The di strict court's approach here cuts the inquiry short,
inaway that i sinconsistent with Hague Conventi on obligati ons and
United States policy onthe Convention, as expressed i nthe Depart nment
of State anal ysis of grave risk. Hague International Child Abduction
Convention: Text and Legal Anal ysis, 51 Fed. Reg. at 10,510. The tri al
j udge shoul d have t aken t he steps available to himto determne if
sexual abuse occurred; only once he had made such a fi ndi ng coul d he
ask the ri ght questi ons about whet her the children could be returnedto
t he | ocal e of the abuse, where t he abuser still resided and where t he
district court coul d not guarantee the outcone of future determ nations
regardi ng the safety of thechildren. Simlarly, if the eval uation
exoner at ed Danai pour, or evenif it was i nconcl usive, that woul d al so
be rel evant informationto decidingthelevel of risk, if any, that the

girls would face if returned.

14 This is not tosay that afull evaluation nmust take pl ace
whenever an Article 13(b) defense is raised, or even that an
i nconcl usi ve eval uation by itself woul d defeat an Article 13(b) claim
if there was sufficient other proof of sexual abuse. There may be
cases where atrial court is abletofindthat sexual abuse did or did
not occur without the benefit of afull forensic evaluation. Onthe
record here, the court coul d have concl uded that, giventhe children's
repeated di sclosures tothe treating therapi st and ot hers and t he ot her
evi dence present ed suggesti ve of sexual abuse, thisis such a case.
Am ci Massachusetts Citizens for Children, et al., agree that a
forensic eval uationis not al ways necessary to establish abuse, and
posit that the evidence was sufficient inthis caseto establish sexual
abuse without a forensic eval uation.
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C. Locati on of Forensic Eval uati on

The district court accepted the need for further

i nvestigation into whether sexual abuse occurred. Danai pour, 183 F

Supp. 2d. at 313. The GAL al so found t hat "an eval uati on i s necessary

for the protection of thechildren." The district court then

concl uded t hat such an eval uati on coul d be properly done i n Sweden.

Id. at 327. We nowknowthe district court was wong i n concl udi ng

t hat a forensi c sexual abuse eval uati on woul d be done i n Sweden, *° as
di scussed in the next section.

V¢ ar e al so concer ned about howthe di strict court approached

t he problem The focus of the district court's inquiry was onthe

adequacy of t he Swedi sh procedures for conducting forensi c sexual abuse

eval uations. |If these procedures had not been adequate, that, of
course, would be significant. But even if the procedures were
adequate, there still remai ned t he hi ghly rel evant questi on of whet her

the effect of the return onthe chil dren woul d nonet hel ess under ni ne
the validity of any exam nation by making it nore |ikely that the
children woul d not tal k to those charged wi t h det erm ni ng whet her or

not abuse had occurred.

15 Had t he district court ordered the evaluation both parties
had r equest ed by Decenber 3, 2000, t he eval uati on woul d now be conpl et e
and the i nterests of the Hague Convention in a speedy resol uti on woul d
have been better served.
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We gi ve an exanpl e fromthetestinony. Inawittenreport
submtted to the court, Dr. Jenny had concl uded that the chil dren
"should be allowed to stay inthe United States for further eval uati on.
Returning the childrento Sweden. . . woul d significantly decrease the
I'i kel i hood of an effective eval uation of the girls, and woul d pl ace

their safety at risk." In an affidavit, Dr. Jenny stated:

G venthis delay [of four to six nonths before an eval uation
coul d be perforned], giventheinterruption of what appears
tobeatrustingtherapeuticrelationship, and given t hat
during such process [the children] may be returned to both
t he geogr aphi ¢ and physi cal source of prior trauma, thereis
asignificant |ikelihoodthat a dependabl e, accurat e sexual
abuse eval uation wi Il not occur and any i nvesti gati ve and/ or
t herapeutic benefits tothese childrenw | be jeopardized.
Thi s woul d be true evenif any access to their father upon
their return were supervised.

At trial, Dr. Jenny was asked her opi nion as to whet her an eval uati on
i n Sweden coul d be vi abl e. *®* The court, however, sustai ned Danai pour's
obj ection, holding that it |acked foundation as to Dr. Jenny's
"knowl edge of circunstances i n Sweden, anmong ot her things." MLarey's

counsel attenpted to convince the court that the testi nony did not go

16 The chil dren' s expressed opposi ti on and anxi ety regardi ng t he
proposed return to Sweden tends to support the expert testinony
i ndicating that they would vi ew any such return as puni shnent for
di scl osures, and would be unlikely to cooperate in any further
investigationif returned. Courts may consider the views of achild as
evi dence i n maki ng an Article 13(b) determ nati on as to whet her grave
risk exists, evenif thechildis not yet old enoughtojustify Article
13' s def ense for children who "ha[ve] attai ned an age and degr ee of
maturity at whichit is appropriate totake account of [their] views."
See Blondin, 238 F.3d at 166.
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tothe situationin Sweden, but rather tothe children's |ikelihood of
di sclosureif returnedto Sweden. The court then asked whet her, gi ven
t he proposed undert aki ngs, a valid eval uati on coul d be done i n Sweden.
Dr. Jenny responded t hat returnto Sweden "woul d set the chil dren back
and t hat t hey woul d be gi ven t he nessage that disclosing. . . leadsto
chaos. And. . . just beinginthe environnment where abuse nmay have
occurred could certainly affect their perceptions andtheir ability to
communi cat e what happened to them "'’

| n contrast, Danai pour's expert, Dr. Munson, testifiedonly
t hat eval uations are typically doneinthechild s hone country. '® He
testifiedthat there are sone benefits to doi ng an eval uati on t here,
including "famliarity withthe system famliarity with all of the
factors inthelocale, the area, what kind of services are avail abl e,

and eveninterns of the culture of the personthat has been abused, as

w The opi ni on was shared by Dr. van der Kol k, whose report
i ndi cated that switchingtherapists at this point "coul dhave a marked
i npact ontheir ability and wi | lingness to comuni cate the source of
their trauma.™ At trial, Dr. van der Kolk testified that the
i kelihood, if thechildrenwerereturned, isthat "they will clamup
and will not say anything." The GAL, referring to the younger
daughter, also noted that "it is going to be a challenge for any
eval uator or counselor toeffectively work with the childinthe comng
several weeks or nonths.” Thetrial court expressedis reasons for
di scounting this testinmony at 183 F. Supp. 2d. at 323, n.7.

18 Inthis case, Danai pour's objections prevented the Swedi sh
authorities fromconducting afull evaluation. MlLarey requested an
i nvestigationtw ce fromthe Swedi sh soci al services, then fromthe
Swedi sh Chi | d and Yout h Psychi atric Service, and t hen fromt he Swedi sh
court. On each of these occasi ons, Danai pour did not agreeto allowa
sexual abuse investigation.
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wel | as the cul ture of the abuser." However, this testinony goes only
to what i s generally done, not towhat is areasonabl e option for these
particul ar children. Moreover, he did not specifically respondtothe
numer ous expert witnesses who hadtestifiedthat these children would
be extrenely unlikely to di scuss any abuse if they werereturnedto
Sweden. Thus, plaintiff's experts werelargely unrebutted onthis very
mat eri al point.

Next, the district court inproperly allocatedthe burdens.
The father's argunent that the eval uation be done in Sweden was
essentially an undert aki ngs proffer, as to whi ch he bore the burden.
We do not know what the district court woul d have concl uded had it
properly all ocated t he evidentiary burdens. Inthe present posture of
t he case, we need not deci de whet her the father net his burden. W
further discuss undertakings in the next section.

D. Under t aki ngs

The di strict court's findingsthat the children could be
safely returned and that a valid forensic eval uati on coul d be conduct ed
in Sweden relied heavily on its assunption that it could inpose
enf or ceabl e "undert aki ngs, " nost notably a requirenent that the father
not have any contact w th his younger daught er unl ess ot herw se or der ed
by a Swedi sh court and a requirenent that a proper forensic eval uati on
be conduct ed i n Sweden. Danai pour, 183 F. Supp. 2d at 327. The court

stated that "MLarey [ has not] proven by cl ear and convi nci ng evi dence
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that the children's returnto Swedenon the condi ti ons bei ng ordered .

. Wi ll create the grave risk of psychol ogi cal harmto t hemt hat woul d
permt the court to deny Danai pour's petition,"id. at 313 (enphasi s

added), and, later, that "[the children] can, oncertain conditions, be

returnedto Sweden wi t hout bei ng exposed to a grave ri sk of physical or
psychol ogi cal harm or any ot her intol erable situation,"id. at 327
(enphasi s added).

The concept of "undertakings"” is based neither in the
Convention nor intheinplenmentinglegislationof any nation. See P.R

Beaunont & P. E. McEl eavy, The Hague Conventionon International Child

Abduction 156-59 &n. 183 (1999). Rather, it is ajudicial construct,
devel oped in the context of British famly law. 1d.

This court has previously described the utility of
undertaki ngs in Hague Convention Article 13(b) cases:

A potential grave risk of harmcan, at tinmes, be mtigated
sufficiently by the acceptance of undertakings and
suf fi ci ent guarantees of performance of those undert aki ngs.
Necessarily, the "grave ri sk" exception considers, inter
alia, where and how a child is to be returned. The
under t aki ngs approach al | ows courts to conduct an eval uati on
of the placenent options and | egal safeguards inthe country
of habitual residence to preservethe child s safety while
t he courts of that country have the opportunity to determ ne
cust ody of the children w thinthe physical boundari es of
their jurisdiction.

Wal sh, 221 F. 3d at 219 (footnote omtted); see al so Feder, 63 F. 3d at

226 (noting that court someti nes use undertakings to ensure that the

child does not suffer from "short-term harm if returned).
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Undert aki ngs can be an i nportant tool for courtstoconply withthe
Convention's strong presunption of a safe and speedy return of the
wrongfully renoved chil d.

At the sametine, therearesonelimtstoacourt'sability
to use undertakings to avoid an Article 13(b) defense. The court
entertainingthe petitionnust recognizethelimtsonits authority
and nust focus onthe particul ar situationof thechildinquestionin
order to determneif the undertakings will sufficeto protect the
child.

The Departnent of State's viewof undertakings, to which we
accord great weight, is that they should belimtedin scope. The
Departnment's vi ew of undertakings is expressedinaletter tothe
British government, witteninresponseto British concerns about
Anerican courts' failureto enforce consistently British undertaki ngs:

[ U ndert aki ngs should belimtedin scope and further the

Convention's goal of ensuring the pronpt return of thechild

to the jurisdiction of habitual residence, so that the

jurisdictioncan resol ve t he custody di spute. Undertaki ngs

t hat do nore than thi s woul d appear questi onabl e under the

Conventi on, particul arly when they address i n great detai l

i ssues of custody, visitation, and mai ntenance.
Letter fromCat herine W Brown, Assistant Legal Advisor for Consul ar
Affairs, United States Dep't of State, to Mchael Nicholls, Lord
Chancel lor's Dep't, Child Abduction Unit, United Ki ngdom( Aug. 10,
1995), at http://ww. hiltonhouse.comarticl es/ Undertaki ng_Rpt.txt

[ herei nafter Departnment of State Comrent on Undert aki ngs].
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There are two basic interrel atedissues: 1) international
comty; and 2) the appropri at eness of undert aki ngs when t he abducti ng
parent claims to be protecting the child from abuse.

1. International Comty

When consi deri ng possi bl e undert aki ngs, American courts nust
be sensitivetothe need for comty under the Conventi on between t he
courts of different nations. The U.S. Departnent of State, in alegal
menor andum attached to the above-cited letter, explained:

Undert aki ngs woul d appear nost consistent with the

Conventi on when designed primarily to restore the status quo

ante, or when t hey i npose reci procal obligations on boththe

| eft-behind and t he taki ng parent. . . . The approach t aken
by [sone] courts, whereby undertakings are reasonably
tailored to expedite the return of the child, inpose
reci procal obligations on both parents, and explicitly
term nate upon action by the court of appropriate
jurisdiction, seens entirely appropriate.
Id., attached Legal Menorandum Intheletter, the Departnent of State
i sted exanpl es of appropri ate undertaki ngs: an agreenent that the
abducting parents returnto the country of habitual residence withthe
chil d; assignnent of costs for thereturnflight; and i nteri mcustody
until a court in the country of habitual residence can arrive at a
deci si on. Departnment of State Comment on Undert aki ngs, supra. As an
alternative to undertaki ngs, the Departnment of State has suggested
"saf e harbor" orders, entered by a court inthe country of habi tual

resi dence at the behest of the | eft-behind parent, prior totheentry

of the return order. I d. Such an approach would avoid the
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unseenl i ness of a U S. court issuing orders for aforeigncourt to
enforce, and the foreign court's possi bl e nonconpl i ance, both of which
occurred here.

Thereis controversy intheinternati onal coomunity astothe
use of undertaki ngs. The Speci al Comm ssi on studyi ng t he operati on of
t he Hague Convention had this to say with regard to undertaki ngs and
safe harbor orders:

On t he one hand, "undertaki ngs" are seen as nere proposal s
agreed upon by the parties and subnmitted to the requested
judge. They arelimtedinscopetothe protection of the
childfor alimtedtine and all owthe childto be returned
sooner, and should therefore be enforced by requesting
St at es as val i d under t he Conventi on on t he basis of comty.
On the ot her hand, . . . undertakings are used t oo broadly
and al | ow abducti ng parents to gai n si gnificant advant ages
fromthe abduction. Furthernore, if such undertaki ngs are
ner e agreenment s between t he parties, they can be entered
into before a judge in the requesting State and t hus be
i ncorporated into a "safe harbour"” order, whichis nore
readily enforceable. According to sone, undertakings
i ncorporated inthereturn order cannot be enforced as such
i nthe country of habitual residence, short of additional
proceedings normally required to recognise foreign
j udgnent s.

Per manent Bureau, Hague Conference on Private Int'l Law, Report of the

Thi rd Speci al Conmi ssi on Meeting to Revi ewthe Operation of the Hague

Conventiononthe Civil Aspects of International Child Abduction T 64

(1997), avail abl e at http://www. hcch. net/ el

conventions/reports28e. htm. This confirns that undertaki ngs shoul d be

limted, and are not thensel ves binding on foreign courts.
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Conditioningareturnorder onaforeigncourt's entry of an
order, asthe district court didhere, raises serious comty concerns.
The Departnment of State has stated that it "does not support
conditioningtheissuance of areturn order onthe acquisition of [an]
order froma court inthe requesting state,"” presunmably because such a
practi ce woul d smack of coercion of the foreign court. State Departnent
Comment on Undertaki ngs, supra, attached Legal Menorandum see al so
Pérez-Vera Report, supra, ¥ 120 ("[T] hereturn of the child cannot be
made condi ti onal upon [a] decision or other determ nation being
provided [by the court of the country of habitual residence].")

There are al so serious concerns about whet her undert aki ngs
or safe harbor orders that go beyond the conditions of return are
enforceable in the home country. For instance, at |east one
Massachusetts state court has declinedto enforce undert aki ngs ent ered

by a foreigncourt. See, e.qg., Roberts v. Roberts, No. 95-12029- RGS,

1998 U.S. Dist. LEXIS 4089 (D. Mass. Feb. 27, 1998) (discussing
Massachusetts state court's refusal to enforce undertaki ngs ent ered by
court inthe United Ki ngdon), adopt ed by No. 95-12029- RGS, 1998 U S.
Di st. LEXIS4087 (D. Mass. Mar. 17, 1998). Mreover, their utilityin
countries where courts | ack contenpt or injunctive power i s sonmewhat

guestionabl e. See Beaunont & McEl eavy, supra, at 166-70. Cf. Bl ondin,

238 F. 3d at 160 (court heard testimony fromFrench | aw expert t hat

French court woul d enf orce undertakings if they were not contrary to
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public policy); Panazat ou v. Panazat os, No. 960713571S, 1997 W. 614519,

*3 (Conn. Super. Ct. Sept. 24, 1997) (court arranged a conference cal |
to a Geek judge to di scuss whet her undert aki ngs woul d be honored in
Greece).
Inthis case, there was evi dence presented that not all of
t he proposed undert aki ngs woul d be enforceabl e i n Saeden, nor woul d a
m rror order suggested by a United States court necessarily be entered
by a Swedi sh court, or be enforceabl e evenif so entered. McLarey's
Swedi sh | egal expert testified that
As arule, we do not [inplenent orders enteredin foreign
jurisdictions]. The Swedi sh court needs its own basis, its
own evi dence, itsowndecision. . . . AndI thinkinthe
| ast court order inthis case, the court clearly stated that
it will wait for what happened when t he chi |l dren come back
to Sweden, and then they will rule again.

. [I]f both parties consent to do [an eval uation],
there's a high probability, but no guarantee, that the court
wi Il order such an eval uation.

. . [But y]ou can al ways go back to t he court and ask for
sonet hi ng el se, that you do not consent anynore, and you
think its detrimental to thechild. . . . [Alninterim
deci si on can al ways be turned over. . . . Thereisnolimt
tointerimpositions in Sweden. And you can al so appeal
each interim decision by the court.

The expert further opined that, if a parent withdrew from an
eval uati on, the court woul d not t hen have t he power to order the parent
toparticipate. MlLarey alsosubmtted areport by the U S. Depart nent

of State, indicatingthat Swedi sh courts do not have authority to i ssue

contenpt orders for violations of visitation orders. See Dep't of
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State, Report on Conpliance with the Hague Conventi on on the Civil
Aspect s of | nt er nati onal Child Abduction (2001), at
http://travel.state.gov/ 2000 _Hague Conpliance _Report.htnl.

The di strict court noted that the parties "have agreedto
request that the Swedi sh court enter a'mrror order' inposing any
conditions ordered by this court. This court concludes that a Snedi sh
court woul d do so." Danai pour, 183 F. Supp. 2d at 321. However, the
district court's order is belied both by the expert testinony,
descri bed above, and by subsequent events. The day after the United
States district court issuedits order, Danai pour submtted anotionto
t he Stockhol mDi strict Court statingthat "[t] he Swedi sh court is not
acquainted with the concept "mrror order." Decisions in foreign
courts can be directly carried out in Swedenif they concern custody
issues and are put forthinthe Nordic countriesor in[certain other
Eur opean] countries."” The Swedi sh court itself, inits February 14
order, stated that it did not have such authority. Danai pour V.
MlLarey, No. T 3165-00 (Stockhol mGty Court, Dept. 2, Div. 6, Feb. 14,
2002) (translation).

| ndeed, it nowappears that the Swedi sh court | acked t he
authority to order afull forensic sexual abuse eval uati on conducted in
keepi ng wi th t he established protocol s for such eval uati ons, whi ch was
a key conmponent of the district court's order, and there appears to be

no nmechani smfor maki ng such an evaluation areality. The Swedish
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agency t hat t he Swedi sh court charged wi t h conducting t he eval uati on

first statedthat it "cannot accept this assi gnnent,"” and suggest ed
that the matter shoul d be referred to t he Swedi sh police.!® The agency
has now agreed t o conduct an eval uati on i nt o whet her the chil dren have
PTSD, which is different fromthe evaluation for sexual abuse
according to established protocols contenplated by the United States
district court's order. The agency has not di savowed its positionthat
it cannot do a sexual abuse eval uati on.

As Danai pour's expert enphasizedinhisinitial report and
in his testinony, there are established protocols within the
psychiatric community for investigating whether sexual abuse has
occurred. The Child and Youth Psychiatric Service's proposed
eval uati on does not directly address t he questi on of sexual abuse --
t he key i ssue for our purposes -- nor would it followthe protocols
devi sed for investigating that question. It is open to debate,
nor eover, whet her the categorization of PTSDis useful inachildless

than four years old, and there was nuch testinony at trial that

chi | dren who have been sexual | y abused oft en do not exhi bit signs of

19 Areferral to the police is not the type of evaluation
required or contenplated by the United States district court. The
testimony at trial was that the Swedish police conducted an
i nvestigationinthe w nter of 2000-2001, an investi gation which all
experts agreed di d not conport with established protocols for sexual
abuse eval uations. Moreover, MLarey's experts onthe Swedi sh police
and | egal systemi ndi cat ed t hat Swedi sh police investigations do not
typically foll owestablished sexual abuse protocols, testinony that
Danai pour did not refute at trial.
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trauma until they are ol der. Therefore, it appears that thereis now
little, if any, chance that thedistrict court's order that aforensic
sexual abuse eval uation be done in Sweden will be carried out.

In sum the district court of fended noti ons of internati onal
comty under the Convention by i ssuing orders with the expectationthat
t he Swedi sh courts woul d si nply copy and enforce them The district
court had no authority to order a forensic eval uati on done i n Sweden,
or to order the Swedi sh courts to adj udi cate the inplications of the
eval uation for the custody di spute. See Beaunont & McEl eavy, supra, at
161 ("[While a court may find it relatively easy to extract
undert aki ngs froman appli cant there can be no guarantee t hat such
orders will be enforced in the State of the child s habitual
residence."). Moreover, its assunption that Swedi sh courts woul d
enf orce t he undert aki ngs was both |l egally and factual | y erroneous.
These undert aki ngs, which the district court believed necessary to
protect the childrenfromgrave risk, wereinvalid, and thereforethe
return order cannot stand for these reasons as well.

2. Undertakings in Context of Abuse Allegations

There is al so authority indicatingthat undertaki ngs shoul d
be used nore sparingly when thereis evidence that the abducti ng parent
isattenpting to protect the child fromabuse. The Departnent of State
has i ndi cated that:

I f the requested state court i s presented w th unequi vocal
evi dence that return woul d cause the child a "grave risk" of
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physi cal or psychol ogi cal harm however, thenit woul d seem
| ess appropriate for the court to enter extensive
undertakings than to deny the return request. The
devel opnent of extensive undertakings in such a cont ext
could enbroil the court in the nerits of the underlying
custody i ssues and would tend to dilute the force of the
Article 13(b) exception.
Depart ment of State Comment on Undert aki ngs, supra, attached Legal
Menmor andum  The Depart nment of State's gui dance on t he Conventi on al so
supports the conclusion that a court need not consi der extensive
undert aki ngs when dealingwith an Article 13(b) def ense based on sexual
abuse; the Departnent says that "[i]f the other parent renpves or
retains thechildto safeguardit against further victimzation. . .
the court may deny the petition." Hague International Child Abduction
Conventi on: Text and Legal Analysis, 51 Fed. Reg. at 10,510. This
anal ysis inplies that the court may deny the return petition onthat
basi s al one, and i s not necessarily requiredto consider aneliorative
undertaki ngs. As the Departnent of State comment on undert aki ngs
not es, undertaki ngs are nost effective whenthe goal isto preservethe
status quo of the parties prior tothe wongful renoval. This, of
course, is not the goal in cases where there is evidence that the
status quo was abusi ve.
Leadi ng commentators on the Convention al so agree t hat

undert aki ngs shoul d be applied cautiously in these cases:

[ T] he i nposi ti on of undertaki ngs, al beit rare, does not rest
easily with assertions nadeinrelationto Article 13(1)(b)
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Thereforeit is submttedthat if one of the Article 12 or

13 exceptions is applicabl e the court shoul d not exercise

itsdiscretiontoreturnthe child unless enforcenent of the

undert aki ngs can be guar ant eed.
See Beaunont & MEl eavy, supra, at 162, 165.

Under the Convention andits inplenmentinglegislation, the
Ameri can courts have aduty toensurethat achildis not returnedto
asituation of graverisk or anintol erabl e situation. See Pérez-Vera
Report, supra, 129 ("[T]heinterest of the childin not beingrenoved
fromits place of habitual residence . . . gives way before the
primary i nterest of any person in not being exposed to physical or
psychol ogi cal danger or being placedinanintol erable situation.").
Wher e substanti al allegations are nade and a credi bl e threat exists, a
court shoul d be particul arly wary about usi ng potenti al |y unenforceabl e
undertakings totry to protect the child. Undertakings that wll
protect the child fromgrave risk for only avery limtedtine are
insufficient todefeat an Article 13(b) claim See Wil sh, 221 F. 3d at
218 (" The Conventi on does not require that therisk be'inmedi ate';
only that it be grave.")

The det erm nati on of whet her any val i d undert aki ngs can be

crafted in such a situationis inherently fact-bound. See, e.qg.,

Turner v. Frowein, 752 A 2d 955 (Conn. 2000) (remandi ng for further
consi deration of alternative care arrangenents and | egal saf eguards for
repatriation of child, where evidence established that father sexually

abused chi | d and physi cal | y abused not her, hone country authorities had
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failed to respond to nother's conpl aints, and honme country had no
mechani smfor a no contact order); Walsh, 221 F.3d 204 (hol ding
district court's order wi th undertaki ngs woul d not sufficiently protect
child fromviol ent father who abused not her and regul arly i gnored court
orders). However, the terns of the Convention, as well as the
Departnent of State's gui dance, indicate that the protection of the

child nmust remain paranount.

Concl usi on

The di strict court ultimately did not deci de whet her t he
fat her had sexual | y abused hi s younger daughter. Neither do we.
Danai pour may be innocent of these accusati ons.

Accusations that a parent has sexual | y abused a young chi |l d
in private are difficult to prove. They are also difficult to
di sprove. And cl ai ns of abuse, whet her brought i n good faith or for
ot her reasons, are soneti nes used as weapons i n di vorce and cust ody
battles. Thetrial courts nust make nuanced judgnents. Still, the
evi dence here rai ses, at | east, aclear and substantial claim the
treating child psychol ogi st was found to be credi bl e i n her recounti ng
of the child s activities and statenments, those activities and
statenents are evidence of sexual abuse by the father, and the
psychol ogi st found no evi dence of coaching of the child. Further,

there is considerable supporting expert testinony.
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Onthese facts, the district court nust adj udi cate the i ssue
of whet her sexual abuse occurred, ordering further evaluations if
necessary in order to determ ne whether the children are at a grave
ri sk of physical or psychol ogi cal harm or of otherw se being pl aced in
an intolerable situation if returned.

The di strict court decision ordering returnisreversed, and

the case i s remanded f or proceedi ngs consi stent with this opinion.
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