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LYNCH, Circuit Judge. Ni net een individuals, including

appel l ants Felix Mercado Irizarry, Hernan Vazquez-Mendez, Eliezer
Mor er a- Vi go, Manuel Vazquez- Mendez, and Ger man Rodri guez Rodri guez,
wer e i ndi cted on one count of conspiracy to distribute in excess of
one kil ogramof heroin, five kilograns of cocaine, and fifty grans
of cocaine base, in violation of 21 U . S.C. § 846. Defendants were
charged with distributing drugs through several drug points in the
Ti bes Publ i c Housi ng Project in Ponce, Puerto Rico, from1992 until
the return of the indictnent in 2000.

Al'l defendants save these five appellants pled guilty to
the charge. After a seventeen-day jury trial, the five appellants
were found guilty. The court sentenced each to life inprisonnent.
Each appeals fromboth the verdict of guilt and the |ife sentence,
save Hernan Vazquez- Mendez, who appeals only his sentence.

I.

Chal | enges to Convi ction

Mercado lrizarry

Mercado first argues that he was deprived of a fair trial
based on the cumulative effect of various alleged evidentiary
errors: adm ssion of three statenents about Mercado's invol venent
in nurders and of other evidence of two nurders conmmtted in
furtherance of the conspiracy. He also argues for the first tine
here that the government commtted a Brady violation. Brady v.

Maryland, 373 U.S. 83 (1963).



The first two chall enged statenents were made by Edw n
Mel endez- Negron, a co-conspirator who pled guilty to the conspiracy
and becane a cooperating witness for the governnent. Mel endez-
Negron testified that Mercado told himthat Mercado was the driver
of the car during the nurder of a nman naned Hueso. On cross
exam nation, when Melendez-Negron was confronted wth his
previ ously made contradi ctory statenments, Ml endez-Negron adnmtted
that Mercado never told himanything about Heuso's nurder. But he
testified that Mercado was present when a man naned Melito and
Mel endez- Negron di scussed Hueso's nurder. Mercado argues that,
because Mel endez- Negron retracted his earlier statenment, the judge
shoul d have stricken Melendez-Negron's first statenent from the
record and instructed the jury not to consider it.

Mel endez- Negron then testified that the nurderer of
Hueso, a nman naned Melito, told Mel endez- Negron t hat Mercado hel ped
himkill Hueso. This statement was admtted under Fed. R Evid.
801(d)(2)(E) as a statenent made by a co-conspirator in furtherance
of the conspiracy. Mercado argues that the statenent was wongly
adm tted under the co-conspirator exception because the evidence
was that the nurder was a result of a personal vendetta, and not in
furtherance of the drug conspiracy.

The final statenent was by a police agent, Edwi n Rosado
Vega, who testified about prior consistent statenents nade by

Mel endez- Negron regardi ng Hueso's nurder. This was permtted by
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the district court on the basis that it was duplicative of
Mel endez- Negron's sworn statenent already in evidence. That sworn
statenent was introduced into evidence by the defense when cross
exam ni ng Mel endez-Negron, in an attenpt to inpeach his earlier
testinmony. Al though the defense introduced the sworn statenent of
Mel endez- Negron, Mercado now argues that Ml endez-Negron's sworn
statenment was made after his notive to fabricate a story regarding
Hueso's nurder arose, because the statenent was nade after he
agreed to cooperate with the governnent and testify against
Mercado. As a result, he argues, it was error to admt Rosado's
st at enent .

Mercado further argues that the district court erred in
allowing any evidence of the nurder of Hueso, and evidence of
anot her nurder allegedly commtted by Mercado of a man naned Wal | vy,
because of a | ack of evidence that these nmurders were commtted in
furtherance of the conspiracy. He argues that the only evidence
that the nmurder of Wally was related to the conspiracy is the
testinmony of Julio Valentin Medina, who testified that he heard
that Mercado killed Wally because of a "debt" and because he was a
"stool pigeon."”™ Mercado argues that this evidence is insufficient
to show that Wally's nurder was in furtherance of the conspiracy.

Finally, Mercado argues that the governnment conmitted a
Brady viol ation by presenting testinony of the nurders of Edw n and

M chel Vazquez as overt acts in furtherance of the conspiracy,
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despite the fact that the governnent had in its possession a sworn
statenent froma different cooperating witness that these nurders
were unrelated to the conspiracy, which it did not disclose to the
defense. Mercado does not argue that the Brady violation itself
warrants a new trial, but rather he argues that the disclosure of
the statenent would have allowed the court to perform a nore
i nformed bal anci ng test under Fed. R Evid. 403, and t hat bal anci ng
may have led to this evidence being disallowed as unfairly
prejudicial. Further, he argues that the failure to disclose the
statenent inpeded his cross examnation of the governnent's
testifying wtness. The governnment denies there was any Brady
vi ol ati on.

We reviewthe district court's evidentiary rulings as to

preserved clains for abuse of discretion. United States v. Bal sam
203 F.3d 72, 84 (1st Cir. 2000).

The district court did not abuse its discretion in
admtting the statenents of Ml endez-Negron or Oficer Rosado.
First, as to the testinony of Melendez-Negron, Mercado has
i nperm ssibly switched the basis for his argunent tw xt trial and
appeal. His trial counsel did not nove to have Mel endez-Negron's
earlier statenent stricken on the ground, argued now, that the
W tness had di savowed his earlier testinony. Rather, he asked the
judge to strike any testinony relating to the nmurder of Hueso on

the ground that there was inadequate evidence that the nurder was
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in furtherance of the conspiracy. The "in furtherance" evidence
was sufficient, for reasons described later. Considering his newy
advanced argunent on appeal, there was no plain error, and no error
at all. It was up to the jury to evaluate the statenents,
i ncludi ng the contradictions.

As to the second statenent, that Melito told Mel endez-
Negron that Mercado helped him kill Hueso, there was adequate
evidence that the nurder of Hueso was in furtherance of the
conspiracy. This statenment was adm ssi bl e under the co-conspirator
exception. Fed. R Evid. 801(d)(2)(E). Mercado attenpts to argue
that Melito wanted to kill Hueso because Hueso stol e drugs fromhim
at a tinme before Melito joined the Tibes conspiracy, and therefore

the nmurder could not have been found to be in furtherance of the

Ti bes conspiracy. This is not so. Wen Melito and Mercado
mur dered Hueso, they both worked for Ml endez-Negron at Tibes,
Mel endez- Negron supplied themw th the weapons to kill Hueso, and
he instructed them to do so away from the Ti bes Public Housing
Project so as not to draw attention to the drug points. The
governnment introduced evidence that the Tibes conspiracy had a
pattern of killing those who had wonged nenbers of the conspiracy
inorder to protect the conspiracy; there i s adequate evi dence t hat
the nmurder of Hueso was a part of this pattern.

As to Oficer Rosado's testinony concerning what

Mel endez- Negron had told him about Hueso's nurder, the district



court correctly ruled that this was adm ssi bl e under Rul e 801(d) (1)
because Mel endez-Negron's consistent sworn statenent about the
nmur der had al ready been introduced i nto evidence by the defense in
an attenpt to inpeach his direct testinony.

It is also clear that evidence of the nurders of Hueso
and Wally were not erroneously admtted. There was adequate
evi dence that each of these nurders was commtted in furtherance of
the conspiracy. As to the evidence about Wally's nurder, the
gover nment i ntroduced testinony that Mercado nurdered Wal | y because
he owed a debt and because he was a "stool pigeon."

As to the unpreserved argunent of an alleged Brady
violation, we note that the statenent in question was referred to
innmnmultiple reported cases before the start of Mercado's trial, and
coul d easily have been di scovered by Mercado's counsel, thus it is
doubtful there is any Brady claim In any event, given the
corroborating testinony that the nurders in question were conmitted
in furtherance of the conspiracy, and the anount of evidence
i nplicating Mercado in the conspiracy, he cannot carry his burden
of showing that the alleged violation affected the result of the

proceeding. See United States v. Conley, 249 F. 3d 38, 45 (1st Cir.

2001) .



Mor er a- Vi go

Mor er a- Vi go nmekes the sanme argunents that Mercado does
about adm ssion of evidence of the nmurders of Hueso and Wally. W
reject themfor the sane reasons.

In addition, Mrera-Vigo argues that the court erred in
al l owi ng evidence of nurders and drug dealing commtted at other
drug points in Ponce. He argues that there was a different
conspiracy run by Angel a Ayal a, whose only connections to the Ti bes
conspiracy were that one of her drug points was in the Tibes Public
Housi ng Project and that she acted as a supplier to other drug
poi nts there. He argues that evidence of Angela Ayala' s drug
activities at drug points other than her drug point at Tibes, and
evi dence of nurders conmtted to protect those drug points, was
inproperly and prejudicially admtted into evidence. The
government introduced this evidence on the theory that deal ers at
several drug points in and around the Tibes Public Housing Project
assisted each other in their drug distribution efforts and in the
protection of their drug points, and that its adm ssion was
necessary to understand the full scope of the conspiracy.

W bypass the question of adm ssibility; any error was
harm ess. | ndependently, there was nore t han adequat e evi dence for
the jury to convict Mrera-Vigo, including testinmny and in-court
identifications by three different cooperating W tnesses

inplicating Mrera-Vigo as a co-conspirator selling drugs and
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commtting violent acts to protect the conspiracy. There was al so
forensic evidence linking Mrera-Vigo to nurders conmitted in
furtherance of the conspiracy.

In pro-se supplenental and reply briefing, defendant
Morera-Vigo for the first tinme attenpts to chall enge his conviction
based on the fact that "drug type and quantity was not submitted to
the jury,” and "the jury was not instructed to determne guilt on
the elenments of drug type and quantity.” This argunent is both
factually and legally incorrect. The judge did instruct the jury
that, through the special verdict form they would be asked to
determ ne both drug type and a mninmum drug quantity for each

def endant found guilty of the conspiracy. Citing United States v.

Perez-Ruiz, 353 F.3d, 20 (1st G r. 2003), Mrera-Vigo argues that
this was insufficient because the jury did not find an anount of
drugs attributable to hi mspecifically, rather than the conspiracy

as a whole. This argunment m sunderstands our case |law. Perez-Ruiz

goes to the maxi numsent ence avail abl e based on the jury verdi ct of

guilt in a conspiracy. 1d. at 15. Perez-Ruiz says nothing about

the vacation of a conviction for conspiracy based on |ack of an

i ndi vidualized quantity determ nation. The district court
instructed the jury on all the elenments of the crine, nanely
conspiracy to distribute drugs in violation of 21 U.S.C. § 846, and
the jury found all the elenments of the crinme. This argunent is

meritl ess.
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Rodr i quez Rodriguez

Rodriguez argues that the district court erred in
allow ng the governnment to present testinony by five wtnesses
(Mel endez- Negron, Enrique Ml ave Diaz, Gamalier Douglas, Julio
Val entin Medina, and Joel Irizarry-Rosario), who had entered into
cooperation agreenents with the governnent which ensured them
| eniency in exchange for their testinony. He argues that such
agreenents gave each a notivation to present fal se testinony, and
that such testinony was wunfairly prejudicial. Testinmony of
cooperating wtnesses is comon and appropriate. There are also

adequate procedural safeguards. See United States v. Dailey, 759

F.2d 192, 200 (1st Cr. 1985) (cooperating wtness testinony
perm ssible, but agreenents should be read to jury, defense
permtted to cross-exam ne about agreenents, and cautionary
i nstruction should be given to jury about nature of agreenent and
risk created thereby). There is no claim that such procedural
saf eqguards were ignored in this case; rather, Rodriguez cl ainms that
such testinmony is inherently unreliable and should have been
excluded. This claimis neritless.

Manuel Vazguez- Mendez

Manuel Vazquez-Mendez argues that the district court
erred in denying his Fed. R Cim P. Rule 29 notion for acquittal.
He argues that there was testinony about at |east six individuals

named "Manuel ," and the jury was |l eft to specul ate as to whet her he
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was any of them Further, he argues that the evidence
affirmatively inplicating himshowed only his involvenment with a
different drug point involved in a different conspiracy, and
therefore the governnent did not carry its burden of showing his
i nvol venent in the Tibes drug conspiracy that was charged in the
i ndi ct ment .

We reviewthe denial of a Rule 29 notion for acquittal de

novo. United States v. Mdran, 312 F.3d 480, 487 (1st Cir. 2002).

I n doi ng so we nust decide, view ng the evidence in the |ight nost
favorable to the verdict of guilt, whether a reasonabl e factfi nder
could find the defendant guilty of the crine beyond a reasonabl e
doubt. 1d. There was anple evidence to find Manuel Vazquez- Mendez
guilty of the charged conspiracy. A cooperating wtness, Joe
Irizarry-Rosario, made a valid in-court identification of Mnuel
Vazquez- Mendez, testified that he was involved with selling drugs
at the Tibes Housing Project, and gave detailed testinony that
Manuel Vazquez-Mendez was part of a group that hunted down and
killed a rival drug deal er named Papito who was at war with the
Ti bes conspiracy. Further, the government submtted forensic
evidence that corroborated Irizarry-Rosario's testinony about
Manuel Vazquez-Mendez's involvenent in this nurder. Viewng the
evidence in the |light nost favorable to the verdict of guilt, there
was adequat e evidence to find Manuel Vazquez-Mendez guilty of the

conspi racy.
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Sent enci ng
In the aftermath of United States v. Booker, 125 S. Ct

738 (2005), and United States v. Antonakopoulos, 399 F.3d 68, 76

(1st Cir. 2005), and acknow edgi ng that each defendant preserved
his clainms of sentencing error, the governnent agreed to a remand
for resentencing of all.! Although pre-Booker, the sentencing
court was required by the Cuidelines, because it found the rurder
cross-reference in USSG §2D1. 1(d) (1) to be applicable, to i npose a
life sentence, the statute permtted but did not require inposition
of alife sentence. The Cuidelines are now advi sory and the judge
is no longer nmandated to inmpose a life sentence, so given the
governnent's concession, remand is appropriate. O course, we
intimte no view on what sentences should be inposed on remand.
W make one comment as to a sentencing claim made by
def endants Hernan Vazquez-Mendez, Eliezer Mrera-Vigo, Manue
Vazquez- Mendez, and German Rodriguez Rodriguez. |In supplenenta
briefing, each of these defendants clains that the nmaxi mnumpenalty
he may recei ve based on the jury verdict alone is twenty years, the

default statutory maxi mum derived fromthe catch-all provision in

The governnent al so concedes that the supervised rel ease term
for Mercado of ten years was in error; the CGuidelines provided for
a five-year term and the ten-year termis available only as an
upward departure. Further, it concedes that the district court
erred in delegating to the probation office the nunber of drug
tests Morera-Vigo nust undergo during his supervised rel ease term
pursuant to this court's holding in United States v. Ml endez-
Santana, 353 F.3d 93 (1st G r. 2003).
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21 U.S.C 8§ 841(b)(1)(C. This is so, they argue, because the jury
di d not make individualized quantity determ nations as to the type
and quantity of drugs that were attributable to each defendant
specifically, but rather only determ ned drug type and quantity
attributable to the conspiracy as a whol e.

This argunent is m staken. The indictnment specified drug
type and quantity for each defendant. |In addition, the district
court instructed the jury that it would be asked to find beyond a
reasonabl e doubt the drug type and quantity stated in the
indictment for each defendant found guilty of joining the
conspiracy. Further, the jury was given a special verdict formfor
each def endant, which stat ed:

Do you unani nously agree by proof beyond a

reasonabl e doubt that the quantity of cocaine

whi ch was distributed and/or intended to be

di stributed as part of the conspiracy was five

ki | ograns or nore?

Do you unani nously agree by proof beyond a

reasonabl e doubt that the quantity of heroin

whi ch was distributed and/or intended to be

di stributed as part of the conspiracy was one

ki | ogram or nore?

The jury answered yes to both questions of the special verdict form
for all five defendants. As the case law of this circuit has nmade
abundantly clear, the maxi num statutory penalty available to the
district court at sentencing for a defendant convicted of a drug
conspiracy is based on the drug quantity and anount reflected in

the jury verdict attributable to the conspiracy as a whole. United

States v. Perez-Ruiz, 353 F.3d 1, 15 (1st Cir. 2003). Here, since
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the jury found all defendants guilty of a conspiracy to distribute
greater than one kil ogramof heroin and five kil ograns of cocai ne,
the relevant statutory maxi num penalty would be the penalty set
forth in 21 U S.C 8§ 841(b)(1)(A), which is life inprisonnent.
Concl usi on

The conviction of each defendant is affirmed. The
sentence for each defendant is wvacated and the cases remanded for
reconsideration of the sentence of each defendant in |ight of

United States v. Booker, 125 S. C. 738 (2005).

So ordered.

-15-



