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BALDOCK, Senior Circuit Judge. In Novenber 1999, a

Puerto Rico grand jury returned a single-count indictnment charging
Def endant, |srael Navedo-Concepci 6n, also known as “Gllo,” and
seven ot her named co-defendants with conspiracy to possess with the
intent to distribute cocaine in anpbunts which exceed five (5)
kil ograns and heroin in anmpounts which exceed one (1) kilogram in
violation of 21 U S.C. 8§ 846. The indictnment alleged a four-year
conspiracy between the naned defendants and ot hers unknown to the
grand jury to distribute narcotics in the La Perla section of Ad
San Juan. Al naned co-defendants pled guilty pursuant to plea
agreenents. Defendant, however, proceeded to trial. Following a
seven-day trial, the jury convicted Defendant of the sole count in
t he indictnent. The district court sentenced Defendant to 151
nont hs i npri sonnent .

Def endant appeals, arguing (1) the district court erred
by failing to sua sponte deliver alimting instruction on the use
of prior inconsistent statenents by a witness; (2) the prosecutor’s
i mproper remarks during closing argunent warrant a newtrial; (3)
the district court plainly erred by instructing the jury about the
content of a witness’ testinony; (4) the district court erred by
not meki ng an i ndependent rel evant conduct finding as to the drug
quantity attributable to Defendant; and (5) the district court
erred by failing to give a reason pursuant to 18 U S. C. 8 3553(c)

for inmposing a sentence at the top of the guideline range. The
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parties are famliar with the facts of the case, and we wi |l not
repeat them here except where necessary. W have jurisdiction
pursuant to 28 U S. C § 1291. W affirmthe district court on
Def endant’s first four issues. But we remand for resentencing in
accordance with 8 3553(c) due to the district court’s failure to
state in open court reasons for the sel ected sentence.
A

Def endant first argues the district court erred by
failing to sua sponte give a limting instruction on how the jury
should treat a witness’ prior inconsistent statenents. Because
def ense counsel did not object, Defendant concedes we review this
issue for plain error. Under the four-part plain error inquiry,
(1) an error nust have been commtted; (2) the error nust be plain
or obvious; (3) the plain error nmust affect substantial rights,
whi ch generally nmeans that it nust have been prejudicial; and (4)
the error nust seriously affect the fairness, integrity or public

reputation of judicial proceedings. See United States v.

Pena-Lora, 225 F. 3d 17, 29 (1st Cr. 2000) (citing United States v.

d ano, 507 U.S. 725, 732-33 (1993)).

On direct examnation, defense wtness Luis Mjica
Bultron (“Bultron”) testified under oath that he did not recognize
Def endant, that he did not sell drugs for Defendant, and that he
had not seen Defendant selling drugs in La Perla. This testinony

contradicted the testinony of the Governnent’s w tness, Catherine



Rivera Valle (“Valle”), who testified she and Bul tron bought drugs
fromDefendant. On cross exam nation, Bultron acknow edged he had
heard of a person nicknamed “Gllo”, but denied that he told FBI
agent Scott Nielson in interviews that “Gallo” sold narcotics or
that he had personally purchased heroin fromGallo. Bultron also
denied he told Sgt. Pablo Quifones or other |aw enforcenent
officials that Gallo sold “chanpagne”! heroin. Bultron adntted on
cross exam nation that he told agents of a neeting that a man known
as “Sandro” called and that soneone nanmed “Gallo” attended.
Bultron al so adnitted he had seen Defendant in a picture shown to
him by |law enforcenent, but stated he was unsure whether the
pi cture shown to himat trial was the sane picture.

In response to this testinony, the Governnent call ed
Sergeant Pablo Quifiones in rebuttal. Qui fiones testified that,
during an interview, he had shown Bul tron a phot ograph of Def endant
and Bultron identified Defendant as “Gllo.” Qui iones al so
testified that Bultron told himin an interview that Gallo would
meet with others to form an enterprise and to discuss the drug
trade in La Perla. Quifones also testified that Bultron told him
that “Gllo” sold chanpagne heroin

Under Fed. R Evid. 801(d)(1)(A), a declarant’s prior

I nconsi stent statenents are hearsay and i nadm ssi bl e as substanti ve

* Chanmpagne” heroin refers to the col or of packaging in which
the heroin was wapped, and chanmpagne heroin apparently was of
superior quality.
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evi dence unl ess they were made “under oath subject to the penalty
of perjury at a trial, hearing, or other proceeding, or at a

deposition.” Fed. R Evid. 801(d)(1)(A); see also Finn V.

Consolidated Rail Corp., 782 F.2d 13, 16 n.4 (1st Cr. 1986).°2

Bultron’s statenents to Qui iones were not nade under oath at a

trial or like proceeding, but rather in interviews with |aw
enf or cenent authorities. Thus, Qui Aiones’ testimony was
inadm ssible for the truth of the matter asserted. Def endant

concedes, however, the testinony was adm ssible as inpeachnent

evidence. See United States v. Wnchenbach, 197 F. 3d 548, 558 (1st

Cir. 1999) (concluding a witness’ prior inconsistent statenent is
adm ssible to attack the witness’ credibility under Fed. R Evid.
613(b)). Despite this concession, Defendant argues the district
court had a duty to sua sponte deliver a limting instruction
informng the jury that they could not consider Bultron's prior
i nconsi stent statenents for their truth, but only as they bore on
his credibility.

We do not find plain error in the trial court’s failure
to sua sponte deliver alimting instruction in this circunstance.

Pursuant to Fed. R Evid. 105-

Def endant notes that wunder Rule 801(d)(1)(C, a prior
statenent by a wtness is not hearsay if it was “one of
identification of a person made after perceiving the person.”
Consequent |y, Defendant agrees Quifiones’ testinony that Bultron
previously identified the person in the photograph as “Gall o0” was
not hearsay, and thus could be considered substantively by the

jury.
-5-



When evidence which is admssible as to one
party or for one purpose but not adm ssible as
to another party or for another purpose is
admtted, the court, upon request, shal
restrict the evidence to its proper scope and
I nstruct the jury accordingly.

Id. (enmphasis added). Based on the Rule’s | anguage, we previously
have concluded that the failure to request an instruction waives

the argunment on appeal. United States v. Mateos-Sanchez, 864 F. 2d

232, 238 (1st GCir. 1988). Consequently, Defendant’s argunents that
the district court erred at all, or that the error was plain and
obvi ous, are questionabl e.

But even assuming the district court plainly erred, the
al l eged error does not seriously affect the fairness, integrity or
public reputation of judicial proceedings. The jury heard both of
Bultron’s statenments and was able to observe both his deneanor and
Qui fiones’ deneanor. Both witnesses were subject to direct and
Cross exam nation. The offered testinony did not concern
Def endant’ s prior convictions or prior uncharged acts, and was not
highly inflamatory or so prejudicial that the district court
shoul d have offered a |imting instruction absent a request from

t he defense. Conpare United States v. DeCGeratto, 876 F.2d 576, 584

(7th Gr. 1989) (suggesting in dicta that even if cross exam nation
about uncharged prior bad acts was properly admtted under Fed. R
Evid. 404(b), district court had a duty to sua sponte offer a
limting instruction on highly prejudicial testinony); Dawson v.

Cowan, 531 F.2d 1374, 1377 (6th Cr. 1976) (finding plain error in
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the failure to give alimting instruction regardi ng evi dence of a
prior conviction for attenpted rape where the defendant was facing
both a principal charge of attenpted rape and a habitual offender
charge). W find no special circunstances in this case that woul d
require the district court to sua sponte offer a limting

instruction. See United States v. Malik, 928 F.2d 17, 23 (1st Cir.

1991) (finding no plain error where district court did not sua
sponte offer a limting instruction on |aw enforcenent agent’s
testi nony that defendant made statenments to agent inconsistent with
defendant’s trial testinony).

B.

Def endant next argues the prosecutor made i nproper
cl osing argunents by m srepresenting the evidence and vouching for
a W tness.

1. Msrepresentation of Evidence

Def endant first contends that, in closing argunent, the
prosecutor msrepresented Bultron' s testinony. The prosecutor
stated that although Bultron was evasive and hesitant to answer
guestions, he eventually testified that he knew Gallo, and knew
Gllo ran a drug business. Def ense counsel objected to this
characterization, to which the district court stated, “Let’s nove
on.” The prosecutor then continued and stated that Bultron
testified Gllo's product was chanpagne. The prosecutor also

stated Bultron admtted he knewthat Gall o, Sandro, and the rest of



the “commttee” had Friday neetings in which they organi zed the La
Perla drug trade.
“This Court has fashioned a three prong test for

exam ni ng whether the prosecution’s msconduct ‘so poisoned the

well’ that the trial’s outcome was |ikely affected, thus warranting
a newtrial.” United States v. Joyner, 191 F. 3d 47, 54 (1st Cr
1999). “We examine: (1) whether the prosecutor’s conduct was

i solated and/or deliberate; (2) whether the trial court gave a
strong and explicit cautionary instruction; and (3) whether it is
likely that any prejudice surviving the judge s instruction could
have affected the outcome of the case.” Id. Were Defendant
tinmely objected, we review de novo the question of whether the
coment was inproper and review for abuse of discretion the
guestion whether the msconduct, if any, warrants a new trial

United States v. Hernandez, 218 F. 3d 58, 68 (1st G r. 2000). Where

t he def endant has not objected, we reviewfor plain error. 1d. at
69.

The record reveals sone of the prosecutor’s statenents
about Bultron’s statements were not fully supported by the
testinmony. Bultron did not testify that he knew “Gall o,” al though
he eventually adm tted under cross exam nation that he previously
told an FBI agent that he knew someone naned Gallo who lived in
W pe Qut and operated a store there. Bultron did not testify about

Friday neetings as stated by the prosecutor, nor did Quifiones



testify that Bultron previously told agents about Friday conmttee
neet i ngs. Only Valle testified about Friday neetings. Bul tron
also did not testify that he observed any conmittee neetings or
that Gall o attended those neetings, or that the neetings concerned
running the drug trade in La Perla. On cross exam nation, he
adm tted he previously told agents about two neetings Sandro cal |l ed
which “Gallo” attended. The prosecutor did not inquire into the
substance of the neetings, however. Thus, no testinony was
produced that the neetings to which Bultron was referring invol ved
di scussions about the rules of the La Perla drug trade as the
prosecutor stated in closing argunment. And Bultron denied that he
knew Gal | o sol d chanpagne or heroin or that he personally purchased
drugs from@Gallo, contrary to the prosecutor’s closing statenents.
He further denied that he told agents this information. The
prosecutor seened to di scuss Qui fiones’ testinony that Bultron nade
these statenments to agents in earlier interviews as if the
statenents were Bultron’s live testinony. Thus, the prosecutor’s
statenments about Bultron’s testinony msstated the record in sone
respects.
W agree with Defendant these comments were inproper

But we do not find sufficient prejudice to warrant a new trial.
Def endant presented no evidence the prosecutor’s conduct was
del i berate, and the msstatenents were isolated to this one

W t ness. The witness’ testinony was |less than clear on sone



points, and the wi tness was inpeached by prior statenents to
i nvestigators. Thus, the prosecutor may have innocently, albeit
negligently, confused Bultron’s live testinony and t he i npeachnent
testinmony. In final instructions, the district court instructed
the jury as foll ows:

The statenents that the |awers nade are not

to be considered by you either as evidence in

the case, which cones only fromw tnesses and

exhibits, or as [] instruct[ions] on the |aw,

which wll conme only from ne. These

statenents and argunents are intended to help

you understand the issues and the evidence as

it comes in, as well as the positions taken by

bot h si des.
Al t hough not cont enpor aneous, the instruction inforns the jury that
the statenents of the |awers are not evidence. W conclude the
m sstatenments were not so egregious, inflammatory, or pervasive
that they could have affected the outcone of the case.?

2.  Vouching

Def endant al so chal | enges conment s during the
prosecutor’s closing argunents which he al |l eges constitute i nproper
vouching for a wtness and for the Governnent’s overall case
During closing argunent, defense counsel suggested w tness Jose

Mercado Febles lied about a neeting anong drug dealers on

Thanksgi ving Day which Defendant allegedly attended. Def ense

Def endant al so asserts the prosecutor msrepresented the
testinony of Valle and Qui fiones. After review ng the record, we
concl ude the prosecutor’s description of these witnesses’ testinony
constituted reasonabl e argunent based on the actual testinony.
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counsel argued Febles was |ying about this neeting because Febl es
cl ai med anot her dealer, Papo Aviles, was present at the neeting
when Aviles actually was in jail on Thanksgiving Day. In response
to this argunent, the prosecutor argued defense counsel was
m sreadi ng and m sinterpreting the testinony, and thus Febl es “had
not lied.” Defendant admts he did not object to the prosecutor’s
statenment in closing argunent that Febles “did not lie.” Thus we
review this issue for plain error.

The prosecutor’s choice of words was unfortunate. Wat
the prosecutor neant was that the defense had not shown Febles
lied. According to the prosecutor’s view of the testinony, Febles
did not testify that Aviles was at the Thanksgiving Day neeting.
Hence his testinony was not contradictory with Aviles being in
pri son on Thanksgiving Day. Wile we caution prosecutors to be
nore careful in their choice of words, we do not find this conment
af fected Defendant’ s substantial rights, nor seriously affects the
fairness, integrity or public reputation of judicial proceedings.
The comment was isolated to one statenment regardi ng one W tness,
and the neaning of the comment was not the usual vouching problem
where the prosecutor assures the jury the witness is telling the

truth. See United States v. Fiqueroa-Encarnacion, 335 F. 3d 28, 33

(1st Cir. 2003) (defining the “archetypal exanple of vouching” as
“a prosecutor’s claimthat the witness should be believed because

the prosecutor—a representative of the governnent-believes the
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wtness . . . .”). Rather, the prosecutor argued the defense was
m scharacteri zing Febles’ testinony. I nstead of stating Febles
“did not lie,” the prosecutor shoul d have said t he def ense had not
caught Febles in an obvious lie.

Def endant al so chal |l enges the prosecutor’s coments in
cl osing argunment that the Governnent had presented only a “sanple”
of the evidence. Specifically, the prosecutor argued--

And what ny col |l eague M ss Sul zbach told you
in her opening statenent is that she would
gi ve you a sanple, an opportunity to hear from
t hree people who would tell you about the drug
trade in La Perla.

What you heard fromthe governnent | adies and
gentl emen was a sanple, if you think this week
trial was long, if we had brought in every one
that knew about drugs in La Perla we would
have been here for nonths.

You have to realize that what the governnent
brought you was a sanple. It wasn’'t a day to
day record of everything that went on in La
Perla drug world. It was a sanple and that is
all we are asking you consider, this sanple of
activity in La Perla drug world involving the
def endant and the [other] individuals involved
in this commttee or this group.

And you saw a sanple, not only the drug

dealings that went on but just a very snal

portion and the government has proven its case

beyond a reasonabl e doubt.
In response, defense counsel in closing argued if this was just a
“sanple,” the Governnent should have introduced nore conpelling

evi dence of Defendant’s participation in the drug trade, such as

vi deo, phot ographs, or tape recordings of controlled buys.
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The prosecutor’s use of the “sanpl e” | anguage constitutes
error. A prosecutor may not suggest to the jury that the
Gover nment has nore evi dence establishing a defendant’s guilt than

it has presented to the jury. See United States v. Balsam 203

F.3d 72, 88 (1st Cr. 2000) ("[A] prosecutor may not . . . indicate
that facts outside the jury’ s cogni zance support the testinony of
the governnment’s wtnesses."”) (internal quotation and citation
omtted). Although a close case, we conclude the prosecutor’s il
advi sed statenents did not prejudice Defendant, nor seriously
effect the fairness, integrity or public reputation of judicial
pr oceedi ngs.

Most of the coments suggested the evi dence present ed was
just a sanple of the overall drug scene in La Perla and the
overarching investigation of the drug trade in La Perla, wthout
speci fying that the Governnment had nore information specifically
going to Defendant’s quilt. In reaching a verdict, the jury
necessarily had to accept or reject the testinony of the
Governnent’s cooperating wtnesses. The prosecutor’s “sanpling”
comments nmade in closing argunent |ikely did not weigh heavily in
this determ nation. Either the jury believed the w tnesses who
testified they bought fromor sold drugs to Defendant, or they did
not . Further, defense counsel was able to effectively use this
“sanpling” language in closing argunent, further reducing any

potential prejudice. While we harshly condemm the Governnent’s
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comments in this case, we cannot say on plain error reviewthat the
conments warrant reversal
C

Def endant next argues the trial court conmtted plain
error ininstructing the jury when it asserted as fact that w tness
Bultron testified he viewed a photograph of Defendant shown to him
by | aw enforcenent officers. Defendant concedes he did not object
to the chall enged i nstruction, and hence we review for plain error.
At the close of the case, the court instructed the jury-

No[w], witness Luis Mpjica Bult[r]on testified

that he viewed a photograph of the defendant

| srael Navedo Concepcion which was shown to

himby a | aw enforcenent officer. The police

collect pictures of many people from nmany

different sources and for many different

purposes. The fact that the police or a |aw

enforcement officer had defendant’s picture

does not nean that he commtted this or any

other crinme, and it nust have no effect on

you[r] consideration of this case.
Def endant now clains Bultron did not testify that he had identified
Def endant from a photograph shown to him by |aw enforcenent
officers, and thus the district court’s instruction erroneously
resol ved a contested factual issue.

The district court did not msstate the evidence.
Bultron did in fact testify that he “viewed a photograph of the

def endant |srael Navedo Concepci on which was shown to himby a | aw

enforcenent officer.” Under questioning by defense counsel
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Bul tron denied he had seen Defendant in person, but admtted to
seeing himin a photograph:

Q Sir, tell the jury when was the first tine
that you saw this gentl eman?

A. The first tine? Today.

Q And before today?

A: Before today | had been shown a photo.

Q Wo showed you a phot o?

A:.Tﬁe photo | saw it for the first tinme at
the C.1.C in San Augusti ne.

Q' And after that first time, when was the
next tinme if any other tinme?
A Second time was at the Departnent of

Justi ce.

Q | ask you if any federal agent has shown
you a photo of ny client?

A: Scott.

Q' Where was that, that Scott showed you a

photo of ny client?

A. That was in the office of Dom ngo Al varez.

Q:'Ch that third occasion, who showed you the

photo of ny client?

A It was another federal agent, | was

br ought .
Followi ng this colloquy, Bultron testified that the agents asked
whet her he recogni zed the individual in the photographs, and he
told the agents he did not. Thus, Bultron did testify that |aw
enforcenent authorities showed him a photo of Defendant, as the
district court’s instruction indicated. A separate question
exi sted about whether Bultron identified the person in that photo
as “Gllo” the drug dealer fromlLa Perla, but the district court’s

instruction did not speak to that issue. The district court did
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not m sstate the evidence or decide a contested fact issue for the
jury, and thus did not plainly err.
D.

Def endant next argues the district court erred by relying
on the jury verdict for the anmount of cocaine and heroin
attri butabl e to Def endant as rel evant conduct at sentencing. In a
drug conspiracy case, the jury should determ ne the existence of
the conspiracy as well as any facts about the conspiracy that wll
I ncrease the possible penalty for the crime of conviction beyond

the default statutory maxinmum Derman v. United States, 298 F. 3d

34, 42 (1st Cr. 2002). But the judge should determ ne, at
sentencing, the particulars regarding the involvenent of each
participant in the conspiracy. 1d. at 43. “This nmeans that once
the jury has determ ned that the conspiracy involved a type and
gquantity of drugs sufficient to justify a sentence above the
default statutory nmaxi mum and has found a particul ar defendant
guilty of participation in the conspiracy, the judge |awfully may
determne the drug quantity attributable to that defendant and
sentence himaccordingly (so long as the sentence falls within the
statutory maxi num nade applicable by the jury's conspiracy-w de
drug quantity determ nation).” 1d. Defendant thus contends that
while the jury could find the overall conspiracy involved anounts
exceeding those charged in the indictnent, the district court

failed to nmake an individualized determ nation of what drug
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guantities were reasonably foreseeable to Defendant specifically,
and thus attributable to himas rel evant conduct.

W disagree. The district court instructed the jury in
such a way that the jury had to find Defendant personally
responsible for the anmpbunts charged in the indictment to find
Def endant guilty of the overall conspiracy. After instructing the
jury about the elenents of conspiracy, the district charged the
jury as foll ows:

The crinme of conspiracy is conplete upon the
agreenent to commt the underlying crine.

The underlying crine i s possession with
intent to distribute a controlled substance.
| srael Navedo Concepcion is accused of
conspiring with others to possess with the
intent to distribute to soneone el se cocai ne,
in an anount exceeding five Kkilogranms and
heroin in an anount exceeding on[e] kil ogram
from on or about 1995 until the date of the
indictnent. . . . For you to find Israel
Navedo Concepcion guilty of this crine you
nmust be convi nced beyond a reasonabl e doubt:

First, that fromon or about 1995 until

the date of his indictnent, |srael Navedo
Concepci on possessed cocaine, in an anpunt
exceeding five kilograns and heroin, in_an

anount exceedi ng one kilogram either actually
or _constructively.

Second, that he did so wth the
specific intent to distribute the specified
amounts of cocaine and heroin over which he
had actual or constructive possession; and

Third, that he did so know ngly and
intentionally.

(Enmphasi s added) . Based on these instructions, the jury had to
find Def endant personally possessed with intent to distribute over

five kilogranms of cocaine and over one kilogram of heroin. By
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finding Defendant guilty, the jury made these factual findings
agai nst Def endant .

Even if the district court were at liberty to attribute
a lesser drug quantity to Defendant for sentencing purposes, the
district court expressed its belief that Defendant was personally
responsi ble for the drug quantities alleged in the indictnent:

| presided over this trial and | have no

questlon in nmy mnd after viewing all of the

evi dence and all of the witnesses and the jury

havi ng found on this, but | as presiding judge

have no qualns or question whatsoever that

this defendant should be held accountable for

a mninmum of the anount [charged] in the

indictment. For a mninmm
Thus, even were we to conclude the district court nust make a
particul arized finding of the drug anount for which Defendant was
personal ly responsible, the district court nade that finding. A
remand for the district court toreiterate its finding would be an
enpty gesture.

E

Finally, Defendant argues the district court erred by
failing to state its reasons for sentencing Defendant at the top
end of the guideline range. The district court determned the
gui del i ne range was 121-151 nonths, and then inposed the naxi mum
sentence. Title 18 U.S.C. 8 3553(c) requires the sentencing court

to explain howit determ ned the applicabl e guideline range and, if

that range exceeds twenty-four nonths, why it selected the
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particular point it did within that range.* The CGover nnent
concedes the district court did not state any reasons supporting
its selected sentence at the top of the guideline range as
required. Accordingly, we remand to the district court for

resentencing in conpliance wwth 8§ 3553(c). See United States v.

McDowel |, 918 F.2d 1004, 1012 (1st Cir. 1990) (remanding for
resentencing where district court made no findings pursuant to
8§ 3553(c) to support a four |evel adjustment for organizer/|eader
status).

For the foregoing reasons, we AFFIRM the district court
in all respects except for its failure to state reasons for its

sel ected sentence. As to that issue, we REMAND for resentencing.

“Section 3553(c) provides--

(c) Statenent of reasons for inposing a sentence. The
court, at the time of sentencing, shall state in open
court the reasons for its inposition of the particul ar
sentence, and, if the sentence--

(1) is of the kind, and within the range, described in
subsection (a)(4), and that range exceeds 24 nonths, the
reason for inposing a sentence at a particular point
within the range;
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