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BOUDI N, Chi ef Judge. | n Decenber 1996, Ramiro L. Col on-

Munoz, was convicted on nmultiple federal chargesrelatingto events
t hat occurred when he was presi dent of the Ponce Federal Bank i n Puerto
Ri co. On appeal this court affirmed his convictions for conspiracy,
m sappl i cati on of bank funds, bank fraud and rel at ed counts, 18 U. S. C.
88 371, 657, 1006, 1344; but because this court ordered ajudgnent of
acquittal oncertainother counts, it remanded for resentenci ng of

Col on-Munoz on the affirned convictions. Wnited States v. Col on- Minoz,

192 F.3d 210 (1st Cir. 1999), cert. denied, 529 U. S. 1055 (2000).

Fol | owi ng remand, on Sept enber 13, 2000, Col on-Munoz fil ed
amtionfor anewtrial, Fed. R Crim P. 33. The probation office
prepared a newaddendumto t he presentence report, and the parties
filed subm ssions inresponse. Thereafter, no acti on was taken on t he
new trial notion or the sentencing for over a year and a half.
Accordingly, in early 2002, over five years after his conviction,
Col on- Munoz remmi ned free on bail and wi thout a sentence.!?

On April 8, 2002, the Judicial Council of thiscircuit issued
an order pursuant to 28 U S.C. § 332(d)(1) (1994). This order

reflected the Judicial Council's concern wi ththe backl og of cases t hat

1On February 8, 2002, the original district judge held a
hearing on resentencing at which Colon-Minoz argued that an
offer of proof in support of his new trial nmotion also was
relevant to sentencing issues. Suppl emental nenoranda were
filed thereafter and the court indicated that it would reset a
date for sentencing "within seven days after the court rules on
t he pending nmotion for a newtrial."
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had devel oped i n t he docket of the district judge who had presi ded over
t he Col on-Munoz trial and had resuned aut hority over the case fol |l ow ng
this court's remand. The Judicial Council's order, which was not
concerned in particular with the Col on-Munoz case, adopted sever al
t enporary neasures to aneliorate the problem One of these was to
provi de that athree-judge conmttee of the di strict court headed by
t he chi ef judge be authorized for alimted periodtotransfer crimnal
cases t hat had been pendi ng before the district judge in questionfor
nore than two years, and civil cases pendi ng for nore than three years,
where the conmttee determ ned that this would expedite resol ution.

On April 12, 2002, the conmttee entered an order directing
t hat 24 | ong- pendi ng cri m nal cases and a nunber of | ong-pendi ng ci vi |
cases on t he docket of the district judge in question be randomy
reassi gned t o ot her judges. Anong t he former group was t he Col on- Munoz
matter. Shortly thereafter, the Col on- Munoz case was transferred by
the district court clerk's officetoanewdistrict judge, randomy
sel ected. Col on-Munoz then noved to retransfer the case.

On April 24, 2002, t he successor judge denied the notionto
retransfer and al so deni ed the newtrial notion. |n denyingthe new
trial notion, the successor district judge certified, see Fed. R Oim
P. 25, that hewas famliar withthetrial record and fi xed sent enci ng
for adatein May. The newtrial notionwas deniedin adetailed, 14-

page opi ni on and order dated April 24, 2002, di scussi ng and rej ecting
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t he argunent s nade i n Col on- Munoz' s Sept enber 1999 newtrial notion
Thereafter the successor judge recei ved an anended present ence report
and written objections fromCol on-Munoz to t he anended present ence
report. The court al so heard oral argunent on t he def ense obj ecti ons
and afforded an opportunity for allocution.

On May 14, 2002, the successor judge resent enced Col on- Minoz,
i nposi ng a sentence of 16 nont hs' inprisonnent inlieuof the sentence
of 21 nont hs that had been i nposed fol | owi ng t he 1996 convi ctions. The
successor judge al so set areporting date of May 17, 2002, for Col on-
Miunoz.? Col on-Munoz i mredi ately filed a notice of appeal to this court
and sought an energency stay so that he could remain free on bail
pendi ng appeal . Inthis notion, Col on-Minoz sai d that theissuesto be
rai sed on appeal included the denial of the notionfor anewtrial, the
reassi gnnment of the case to t he successor judge, and certai n guideline
i ssues that had ari senin connectionwth his resentencing. This court
tenporarily deferred Col on-Munoz' s reporting dateto provide tinme for
adequat e consi deration of the enmergency notion, which we now deny.

Under the Bail ReformAct of 1984, thereis no presunption
in favor of rel ease pendi ng appeal ; on the contrary, even when t he

conviction does not involve a crinme of violence or drug of fense,

°The successor judge deni ed bail on appeal after detern ning
t hat none of the issues which defendant sought to raise on
appeal were substantial questions likely to lead to a new tri al
or a reduced term of inprisonnent.
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detention (foll owi ng convi ction and sent enci ng) i s mandat ory unl ess t he

judicial officer finds inter alia "that the appeal is not for the

pur pose of del ay and rai ses a substantial question of | aw or fact
likely to result in" a reversal, new trial, or reduced term of
i nprisonment that woul d expire duringthe expected duration of the
appeal process. 18 U.S.C. § 3143(b) (1) (1994).

The "likely toresult” standard is applied flexibly--a
guestion that can be regarded as "close” will often suffice, United

States v. Bayko, 774 F. 2d 516, 523 (1st Cir. 1985)--but we concl ude

that, on the basis of argunent so far, none of theissues identified by
Col on- Munoz neets this standard. W start with the reassi gnnent i ssue;
Col on- Munoz' main argunents are directed to clains that the
reassi gnment of his own case by the cormittee, and the acti ons of the
successor judge, did not conply with Rul e 25 of t he Federal Rul es of
Crim nal Procedure.

As background, we note that by statute, each Judici al
Counci |, conposed of both circuit and district judges, has broad
authority to "make all necessary and appropriate orders for the
effective and expeditious adm nistration of justice within its
circuit.” 28 U.S.C. 332(d) (1994). One of the intended purposes was
to address judicial delay; and an order of the Judicial Council
reassi gni ng cases or providing aninpartial mechani smfor doing so

fall s withinthe broad mandat e of section 332(d), at | east so |l ong as
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the order is directed to adm nistrative concerns and i s not based upon
the nerits of the case.?®

I n his notion, Col on-Minoz has not chal | enged t he Judi ci al
Counci | " s general authority to order reassignnment; instead, his clains
turn upon subsequent events inrelationto Rule 25. Dealingwth
reassi gnment of crimnal cases after theguilty verdict--adifferent
provi sion deal s with reassi gnnent duringtrial--Rule 25(b) provi des as
fol |l ows:

(b) AFTERVERDI CT ORFINDINGCOF GUI LT. If
by reason of absence, death, sickness or ot her
di sability the judge before whomt he def endant
has beentriedis unableto performthe dutiesto
be perfornmed by the court after a verdict or
finding of guilt, any other judge regularly
sittinginor assignedtothe court may perform
those duties; but if that judgeis satisfiedthat
a j udge who di d not preside at thetrial cannot
performthose duties or that it i s appropriate
for any ot her reason, that judge may grant a new
trial.

3See Chandler v. Judicial Council of the Tenth Circuit, 398
us. 74, 98-102 & n.7 (1970) (Harlan, J., concurring)
(addressing |l egislative history of section 332); In re MBryde,
117 F.3d 208, 227-29 (5th Cir. 1997) (noting that "judicial
council rules promulgated to alleviate judicial delay" have been
upheld and that a judicial council has authority to "reassign
cases for admnistrative reasons”); cf. MBryde v. Conmttee to

Revi ew Council Conduct & Disability Orders of the Judicial
Conference of the United States, 83 F. Supp. 2d 135, 139, 164-65
(D.D.C. 1999), vacated in pertinent part as noot, 254 F.3d 52
(D.C. Cr. 2001); Vickers Assocs., Ltd. v. Urice, 151 F.3d 93,
101-03 (3d Cir. 1998); Truesdale v. More, 142 F.3d 749, 760
(4th Cir. 1998). See generally Report of the National

Commi ssion on Judicial Discipline & Renoval 14-17 (1993); Ceyh,
| nformal Met hods of Judicial Discipline, 142 U Pa. L. Rev. 243,
264- 65 (1993).
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At the outset, the stay noti on contends (w thout el aborati on)
t hat the reassignnment in this case cannot neet the "by reason of"
requi rement; but that claimis plainly mstaken. Ajudge who has been
removed froma case could well be described as "absent” or under a
"disability" but, inany event, the "by reason of" phrase taken as a
whol e i s surely meant to enconpass--or at | east not to precl ude--any
| egiti mate reason why a di strict judge cannot continueinthe case.

See United States v. Diaz, 189 F. 3d 1239, 1244-45 (10th Cr. 1999),

cert. deni ed, 529 U. S. 1031 (2000).

Thi s court, by necessary inplication, has al ready assuned
this to be so. "Recusal" is not expressly listed in the sequence
("absence, death, sickness or other disability"), but surely ajudge
who had to recuse hinself or herself after trial and before sent enci ng
(an unli kely but perfectly possi bl e event) coul d be repl aced under or

consistent with Rul e 25(b). W had just such a case, United States v.

Snyder, 235 F.3d 42 (1st Cir. 2000), cert. denied, 532 U S. 1057

(2001), and sust ai ned t he new sent ence agai nst various attacks. This
Rul e 25 i ssue may technically be openinthis circuit but we do not
think it is substantial.

Next, the stay notion intimtes that Col on-Minoz may
chal l enge the district judge's denial of the notiontoretransfer the
case; but even assumi ng that the district judge had authority to

retransfer the case--which nm ght well be di sputed--it is hardto see
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how the failure to do so in the present circunmstances coul d be

descri bed as an "abuse of discretion.”" United States v. Bourgeoi s, 950

F.2d 980, 987-88 (5th Cir. 1992). The notion al so asserts that the
successor district judge was not sufficiently famliar with the record
t o performthe sentencing, as Rul e 25(b) requires; but even t hough Rul e
25(b) does not require an affirmative statement, the district judge
flatly stated that he was fam liar, and his detail ed treatnent of the
new trial notion and the sentencing objections bears this out.
So far, we have proceeded on t he arguendo assunpti on, which
m ght be debat abl e, that Col on- Munoz has the ri ght to chall enge the
process that I ed to his sentencing before adifferent judge thanthe
j udge who presided at hisjurytrial. Colon-Minozisentitledto be
sent enced by a conpet ent j udge who has becone fam liar with the case,
but beyond this litigants subject tothe authority of the district
court do not normal | y have any say as to the particul ar judge who acts
for the court. Reassignnment of civil and crim nal cases within a
district court occurs regularly, for numerous reasons related to

adm ni strative conveni ence or necessity, andalitigant has no vested

right toa particular judge. See generally, Sinitov. United States,

750 F. 2d 512, 515 (6th Cir. 1984); United States v. Keane, 375 F. Supp.

1201, 1204 (N.D. IIl. 1974).
There remai n t he gui del i ne cl ai ns put forth by Col on- Minoz' s

noti on, whi ch we have carefully consi dered. Although heisfreeto

-9-



pursue themon this appeal --as wel |l as the Rul e 25 or ot her rel at ed
cl ai ns di scussed above--the gui del i ne argunents are routi ne contentions
as to the choi ce of the guideline nanual to be used and t he appl i cati on
of particul ar gui deline provisions. None of these clains, at | east as
so far el aborated, suggeststhat it islikelytoresult inreversal or
a greatly shortened sentence.

Accordi ngly, the notion for stay pendi ng appeal i sdeni ed.
This court's tenporary stay entered on May 17, 2002, isvacated. The
prior reporting date havi ng passed, the district judgew || set a new
reporting date. This order is effective imedi ately.

It is so ordered.

-10-



