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CYR, Senior Circuit Judge. After appellants Jose

Mal donado- Montal vo and W/l fredo Picon-Rivera were convicted of
introducing adulterated mlk intointerstate coomerce, the district
court departed downward fromtheir respective guideline sentencing
ranges on the ground that much of the | oss occasi oned their victins
was due to factors other than the wongful conduct of the
defendants.® 1In sentencing Picon, the district court granted a
further downward departure on the ground that he suffers from
depression. The governnent appeals and we once again vacate the

erroneous departure rulings made by the district court.

I
BACKGROUND
For approximately four years — between 1993 and 1997
— Mal donado and Picon, licensed commercial dairy farners,

adulterated the mlk which they sold to a nearby m | k-processing
pl ant by adding salt and water. The salt served to increase the
wei ght of the water which was added, thereby effectively disguising
the dilution. Mor eover, the defendants "bought off" the truck

drivers enployed by the m |k processor, in order to entice themto

'As the governnent elected to try Mildonado and Picon
separately, each was sentenced by a different district judge.
Since the facts in both cases are virtually identical, however, we
consolidated the two governnent appeals. Further, the two
sentencing judges enployed virtually identical |anguage in
substantiating their “nmultiple causation” departures, and so for
the sake of sinplicity and conveni ence we quote exclusively from
the sentencing transcript in the Picon case.
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falsify their on-site quality test reports relating to the
adul terated m k. Thus, at the plant the processor unwittingly
m xed the m |k which had been adulterated by the defendants wth
other regional mlk supplies. As a consequence, the defendants
received the G ade A mlk price for their adulterated product.
Fol l owi ng their indictnent, the defendants entered guilty
pleas to the charge of delivering adulterated mlk into interstate
conmerce, a felony. See 21 U S.C. 88 331(a), 333(a)(2). At
sentencing,? the district court determ ned that each def endant was
entitled to a dowmward departure due to the fact —as the district
court found —that the loss calculation under U S S G § 2Fl1.1
(viz., which included all contaminated mlk in the processor’s
silos) overstated the anount of |loss attributable to their w ongful
conduct . See U S.S.G § 2F1.1. Finally, the district court
pointed to Picon’s nmental condition as a further basis for its

downward departure. See U S.S.G § 5H1.3.°

2Earlier, the district court had sentenced t hese defendants on
the premise that their respective offense levels should be 12,
because they should only be held accountable for the contam nated
mlk delivered to the processing plant, rather than the tota
volunme of milk in the silos contam nated by their adulterated m K.
Those sentences were summarily vacated, then renmanded for
resentencing in light of United States v. Gonzal ez-Alvarez, 277
F.3d 73, 78-79 (1st Cr. 2002) (holding that the total intended
| oss includes the entire silo contents).

3The district court departed downward fromoffense | evel 18 to
|l evel 12 in sentencing Picon, and from offense level 17 to 12 in
sentencing Ml donado, thereby effectively reinstating their
respective pre-remand sentences. See supra note 2.
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On appeal, the governnent once again seeks to set aside
t he downward departure rulings nade by the district court.* W now
reverse and remand for resentencing, before a different judge, in
accordance with this opinion and the acconpanying order. See

United States v. Miuniz, 49 F.3d 36, 43 (1st GCr. 1995).

II

DISCUSSION

A departure ruling under the Sentencing Cuidelines is

reviewed de novo to determ ne whether it was based upon a factor

that “(i) does not advance the objectives set forthin [18 U S. C ]

section 3553(a)(2);° or (ii) is not authorized under section

“The defendants originally filed no appellate briefs. 1In the
interests of justice, we directed that counsel be appointed to
represent them on appeal.

°Section 3553(a)(2) states:

The court shall inpose a sentence sufficient, but not
greater than necessary, to conply with the purposes set
forth in paragraph (2) of this subsection. The court, in
determi ning the particul ar sentence to be i nposed, shal
consider . . . the need for the sentence i nposed — (A) to
reflect the seriousness of the offense, to pronote
respect for the law, and to provide just punishment for
the offense; (B) to afford adequate deterrence to
crimnal conduct; (C) to protect the public fromfurther
crinmes of the defendant; and (D) to provide the defendant
w th needed educational or vocational training, nedical
care, or other <correctional treatnent in the nost
ef fective manner.

18 U.S.C. § 3553(a)(2).



3553(b);® or (iii) is not justified by the facts of the case[.]”

United States v. Frazier, 340 F.3d 5, 14 (1st Cir. 2003) (citation

omtted).

A. The Downward Departure Based Upon "Multiple Causation"

In determning their respective sentences, the district
court appropriately attributed to each defendant the entire | oss;
viz., the total value of all contanminated mlk in the processor’s

silos. See U S S G 8§ 2F1.1(b)(1); United States v. Reeder, 170

F.3d 93, 109 (1st Cir. 1999) ("*[T]he victimloss table in U S. S. G

8§ 2F1.1(b)(1) presunes that the defendant alone is responsible for

6Secti on 3553(b) provides, in pertinent part:

[ T]he court shall inpose a sentence of the kind, and
withinthe range, referred to in subsection (a)(4) [viz.,
t he sentences as prescribed in the Guidelines] unless the
court finds that there exists an aggravating or
mtigating circunstance of a kind, or to a degree, not
adequately taken into consideration by the Sentencing
Conmi ssion in fornulating the guidelines that should
result in a sentence different fromthat described. In
determ ni ng whet her a circunstance was adequately taken
into consideration, the court shall consider only the
sentenci ng guidelines, policy statenents, and offici al
commentary of the Sentencing Comm ssion. In the absence
of an applicable sentencing guideline, the court shall
i npose an appropriate sentence, having due regard for the
pur poses set forth in subsection (a)(2). In the absence
of an applicable sentencing guideline in the case of an
of fense other than a petty offense, the court shall also
have due regard for the relationship of the sentence
I nposed to sentences prescri bed by guidelines applicable
to simlar offenses and offenders, and to the applicable
policy statenents of the Sentencing Comm ssion.

18 U.S.C. § 3553(h).



the entire anount of victimloss specified in the particular |oss
range selected by the sentencing court.’") (citation omtted).’
The Gui delines neverthel ess permt a downward departure where the
total loss calculation overstates the seriousness of the offense.
See US.SG § 2F1.1, coment (n.11) (noting that "[in] a few
I nstances, the Iloss determned under subsection (b)(1) may
overstate the seriousness of the offense"”); cf. US S G § 2F1.1,
coment. (n. 11) (1991) (noting that a "downward departure may be
warranted” where the "total dollar loss that results from the

of fense may overstate its seriousness,” which "typically occur[s]"
when the defendant's fraud "is not the sole cause of the |oss").
Theoretically, such a |loss overstatenment nay occur where, inter

alia, “[a]lny portion of the total |oss sustained by the victim[is]

a consequence of factors extraneous to the defendant's crimna

conduct .” Reeder, 170 F.3d at 109 (enphasis added); see also

United States v. D Andrea, 107 F.3d 949, 955-56 (1st G r. 1997);

United States v. Shattuck, 961 F.2d 1012, 1016-17 (1st Cr. 1992).

As with any guideline departure, however, a “nultiple causation”

departure is permtted only if these extraneous factors are “of a
kind, or [are present] to a degree, not adequately taken into

consideration by the Sentencing Conmission in formulating the

'"Ef fective Novenber 2001, the Sentenci ng Conm ssion deleted 8§
2F1.1, which specifically dealt wwth fraud of fenses, and nerged its
provisions into 8§ 2Bl1.1, which formerly dealt only with theft.
These def endants, however, were sentenced pursuant to the pre-2001
version of the Sentencing Guidelines.
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guidelines.” 18 U.S.C. § 3553(b)(1); see supra note 6.

1. Economic Hardship

The district court in the instant case identified five
extraneous factors. First, it stated:

[A]s the dairy industry is a profit-driven
entity, dairy farners are assigned a nonthly
mlk quota that nust be mintained or they
face the reality of negative financial
consequences, to include, reduction or
cancellation of the awarded quota. Less
production by the farmer results in |less
profit for the processing plant, thus equates
to financial disaster for the farmer. As
such, caught in a bind to produce or face
financial ruin, the farners took the best of
t he bad options avail abl e.

The governnent in response aptly notes that a defendant's
personal financial difficulties, as well as econom c duress upon a
defendant's trade or business, are explicitly prohibited as grounds
for departure under the Sentencing Guidelines. U S S. G § 5K2.12
(" The Commi ssi on consi dered the rel evance of econom ¢ hardship and
determ ned that personal financial difficulties and econonc
pressures upon a trade or business do not warrant a decrease in

sentence."); see Koon v. United States, 518 U S. 81, 93 (1996);

United States v. Sachdev, 279 F.3d 25, 28 (1st G r. 2002); United

States v. Perez, 160 F.3d 87, 89 (1st G r. 1998) (en banc); United

States v. Rivera, 994 F.2d 942, 949 (1st Cr. 1993). “Forbidden
factors can never serve as the basis for a [guidelines] departure.”

United States v. Martin, 221 F.3d 52, 57 (1st G r. 2000) (enphasis




added) . ®

2. The Coconspirators’ Assistance

As the next basis for its “multiple causation” departure,
the district court opined:

[ T] he fraud was al so significantly perpetuated
by the delivery [truck drivers] hired by the
processing plant as they were entrusted with
protecting the interests of the processing
plant, trained to test for the quality of the
m |k product, and the authority to reject an
unaccept abl e product, and responsibility for
exposing farmers operating contrary to |aws
regul ati ng consuner products. |In a calcul ated
and self-serving fashion, they recruited,
encouraged farners, or were thenselves |ured
to engage in the adulteration of the mlk to
assist the farners in neeting their quota for
profit.

Assum ng these district court statenents contenpl ate t hat
the l oss cal culations were inflated, in that the defendants di d not
commit the charged offenses alone but conspired with others to
achi eve their unlawful goal, the Sentencing Guidelines explicitly
treat with any such factor. See 18 U.S.C. 8§ 3553(b)(1). That is
to say, the district court nust attribute to the defendants the
anounts of loss resulting from"all reasonably foreseeabl e acts and
om ssions of others in furtherance of the jointly undertaken

crimnal activity." US S . G 8§ 1B1.3(a)(1)(B); see United States

v. Marino, 277 F.3d 11, 37 (1st Cr.), cert. denied, 536 U S. 948

81t is noteworthy that not even the defendants contend on
appeal that economi c hardship constituted a valid ground for the
downwar d departure ordered by the district court.
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(2002); United States v. Adeniji, 221 F.3d 1020, 1027 (7th Gr.

2000); United States v. Duliga, 204 F.3d 97, 100 (3d Cr. 2000).

It is patently clear that the defendants in the instant
case fit this description, in that they concededly paid cash to the
delivery truck drivers for aiding the concealnent of their
adul terations. The defendants incorrectly contend that the record
denonstrates that the truckers sonetines acted independently of
them I n argui ng agai nst a nore-t han-m ni mal - pl anni ng enhancenent
at the sentencing hearing, defense counsel nerely observed that the
truck drivers coul d have | oaded adulterated m | k at the defendants’
farms wi t hout the need for the defendants’ physical presence, since
the truck drivers had ready access to the necessary equi pnent and
supplies. Defense counsel’s observation — which is unsupported by

the record, see United States v. Brassard, 212 F.3d 54, 57 (1st

Cir. 2000) (noting that counsel’s remarks do not thenselves
constitute evidence), and which was raised nerely to characterize

t he nodus operandi of the defendants’ conspiracy as rudimentary —

does not preclude a reasonable inference that the defendants who
were not physically present had prior know edge of, or gave prior
consent to, the unsupervised |oadings conducted by their
coconspirators.

The defendants further contend that the presentence
report (PSR) states that other unidentified farners, neither known

to the defendants nor involved in their conspiracy, already had
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delivered contamnated mlk to the plants, and thus were
excl usively responsible for at | east a portion of the actual mlk
loss. Quite the contrary, the PSR states sinply that the mlk in
the silos “may” have been contam nated by other farners. The
record contai ns no evidence, however, that any other farnmer in fact

delivered bad mlk to the sane silos or at the sane tines as the

defendants’ deliveries. See United States v. Sepulveda, 15 F.3d
1161, 1198-99 (1st Cr. 1993) (noting that sentencing findi ngs nmust
derive fromsone identifiable evidentiary basis in record). In any
event, the defendants are not only responsi ble for the actual | oss,

but for the intended | oss, see United States v. Gonzal ez- Al var ez,

277 F.3d 73, 80-81 (1st Cir. 2002) (noting that defendant is
responsi ble for intended loss if it exceeds actual loss), and it is
beyond serious dispute that these defendants intended and foresaw
that their adulterated mlk would end up in the silos and
contanminate the entire contents, resulting in a total |loss of all
those m |k stocks. Accordingly, we conclude that the purported
conduct of the truck drivers, whether or not defendants’
coconspirators, cannot constitute a legitimte ground for a

“mul tiple causation” departure.

3. The Conduct of the Victim's Agents

The district court went on to identify the purported
conplicity of the mlk plant enployees in the defendants’ mlk-

adul teration schenme as a further factor providing support for its
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downwar d departure:

[I]t was business as usual at the processing
plant as it was well known who were the
truckers engaged in the adulteration of mlK.
However, plant managers neglectfully turned
the other way, consciously failed their duty
and responsibility to expose the corrupt
truckers to their superiors or authorities,
and contributed to the lawful (sic) practice
by assuring that the profitable routes
involving farners actively adulterating mlk
were assigned to the corrupt truckers. It
woul d be I ncredul ous (sic) t hat t he
manageri al / supervi sory staff at the processing
pl ant was not aware or could not have been
aware of the unlawful adulteration process,
therefore, [it] significantly contributed to
the total |oss through aiding and abetti ng.

Avictim s conduct may warrant a downwar d departure where
the victimsignificantly contributed to an increase in the anount

of loss. See, e.q., United States v. Rostoff, 53 F.3d 398, 407 n. 8

(st GCr. 1995). Assum ng, arguendo, that the same rule m ght
apply even though the defendants injured other victins who
concededly did not contribute to the loss (viz., mlk consuners),
the evidentiary record in the instant case cannot neet such a
st andar d. First, there is no record support for the district
court’s supposition that the plant managers knew or should have
known of the adulteration perpetrated by the defendants, nor that
the plant nanagers acted either negligently or inproperly. See

Sepul veda, 15 F. 3d at 1198-99. But cf. Rostoff, 53 F.3d at 407 n. 8

(noting that defrauded bank officials conducted thenselves in

“incredi bly negligent fashion” by approving fraudul ent |oans “wth
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an abandon commonl y associ ated wi th drunken sailors,” and routinely
viol ated official bank policies).

Mor eover, these defendants "paid off" the truck drivers
for the very purpose of obtaining their assistance in disguising
their owm adulteration of the mlk upon its arrival at the plant.
Consequently, there is sinply no record evidence that the
adul teration would have been patently obvious to any other
enpl oyees at the plant. . US S G § 2F1.1, coment. (n.11)
(providing that downward departure for inflated |loss may be
warranted where “no one would seriously consider honoring” the

fraudul ent instrunment); United States v. LeRose, 219 F.3d 335,

338-39 (4th Cr. 2000) (noting lack of record evidence that bank’s
conduct affected anmount of | oss, or that negotiated i nstrument was
“obviously fraudulent”).

4, Sentencing Manipulation

As a fourth basis for its downward departure, the
district court concluded that the governnment contributed to the
anount of the | oss:

The [FDA] agent also played a role in the
overal|l accunulation of |oss as he decided
when enough information had been gathered to
initiate the prosecution of the defendant,
contributed to the actual adulteration of the
mlk, and allowed the adulterated mlk to
reach the silos at the processing plant. The
defendant was charged with eleven separate
acts of adulteration spanning a period of
approximately four years. As such, the nunber
of tinmes the defendant was all owed to engage
in the adulteration process corresponds to the

- 13-



nunmber of tinmes the delivery truck was also
i ncreasing the volunme of adulterated ml K.

Gover nment mani pul ati on designed solely to increase the
severity of a crimnal sentence may afford a ground for departure,
provided there is sufficient record evidence to denonstrate that

the government acted in “bad faith.” See Gonzal ez-Al varez, 277

F.3d at 80-81 (noting that calcul ation of amount of intended | oss
was based on defendant’s assunption that governnent would not
di scover his adulteration). “Gven the wide |atitude we afford the
government in conducting sting operations, ‘the burden of show ng
sentencing factor manipulation [necessarily] rests wth the
def endant . As wth other fact-sensitive sentencing issues, the
burden of proof nust be carried by a preponderance of the

evidence.’" United States v. Rizzo, 121 F.3d 794, 801 (1st Cir.

1997) (citation omtted). "[@arden variety manipul ation clains

are largely a waste of tine." United States v. Montoya, 62 F. 3d 1,

4 (1st Cir. 1995).

Since the record on appeal in the instant case fails to
suggest so nuch as a hint of bad faith on the part of the
governnment, the defendants have failed to sustain their burden of
proof, and the "factfindi ng" engaged in by the district court nust
be set aside as plainly speculative and clearly erroneous. See

United States v. G bbens, 25 F.3d 28, 30 (1st Cir. 1994).

5. Absence of Injury to Public Health

Finally, the district court opined that the record

-14-



contained no evidence that the mlk supplied by the defendants
adversely affected any consuner’s health:

[ T] he commi ssion of the offense did not result
in any actual financial loss or health
probl ens. The dairy industry has confirned
that any potential health hazard would have
been neutralized and the bel ow grade quality
of the mlk would have been enhanced through
the treatnent, processing, and comm ngling of
the adulterated mlk in the silos. As such
the product substitution caused by the
addi ti on of non-harnful agents, that is water
and salt, would equate to the sane guidelines
I mpri sonment range, absent an upwar d
departure, as that of a defendant who
i ntroduced harnful agents to the final mlk
product or defrauded the victim of an actua
$900, 000.

On these identical facts, however, this court had al ready
held that (i) the same processor and the ultimte consuners of its

mlk were all victins of the crines commtted by these def endants;

(1i) the ultimate consuners sustained actual financial loss, in
that the consuners paid Gade A mlk prices for mlk which was
adulterated and worthless as a matter of law, and (iii) the
def endants' supposition that the consunmers sustained no injury to
their health by reason of the adulterated m | k was insupportabl e.

CGonzal ez- Alvarez, 277 F.3d at 80.° The case at bar is factually

°Furthernore, the relevant PSRs disclosed that (i) the
def endants used contam nated, unsanitary water to dilute their
mlk; and (ii) the FDA reported that these additions “could have
caused the introduction of bacterial/viral organisnms that are not
elimnated properly by the pasteurization process and resulted in
known and unknown heal th problens.” The defendants counter that an
official of ORIL, the Commpbnwealth’s m |k regul atory agency, stated
that “the pasteurization process would have killed all harnful

-15-



i ndi stingui shabl e from Gonzal ez- Al varez.

Al t hough certain factors relied upon by the district
court nmay be appropriate conponents of a “nultiple causation”
departure in particul ar circunmstances, the i nstant decision rel ated
specifically to the evidence in this case. Thus, we sinply hold
that whether evaluated individually or collectively, the five
factors identified by the district court in the instant case do not
constitute appropriate grounds for a downward departure.

B. The Mental-Health Departure

The district court discerned an additional ground for its

bacteria as required by federal regulations.” W agree with the
governnment’s contention that this statenent does not contradict the
FDA statenent on the futility of pasteurization. The ORIL
of ficial, whose announced intention was nerely to show that the
defendants mlk was relatively uncontam nated, stated that

pasteuri zation of defendants mlk would kill all bacteria in
unadulterated mlk that governnment-nandated pasteurization is
expected to kill, whereas other bacteria or inpurities m ght have

remai ned in appellees’ adulterated m |k even after pasteurization,
which in turn would have reached the consuner who purchased the
non-Gade Amlk. See 21 U S.C. 8§ 331(a) (prohibiting distribution
of any non-Gade A mlk in interstate commerce).

W note that the district court, upon remand foll ow ng our
previ ous vacatur of these defendants’ sentences, see supra notes 2
& 3, once agai n departed downward to t he sanme Sent enci ng Gui del i nes
ranges relied upon prior to our remand, and that both district
judges enployed virtual ly identical |anguage inrationalizingtheir
depart ures. Insofar as this course of action may connote the
district court's subjective dissatisfaction with the Cuidelines’
sentencing constraints, it is manifestly unavailing. See United
States v. Studley, 907 F.2d 254, 260 (1st Cir. 1990) ("“Regardless
of how well founded, a belief by the sentencing judge that the
puni shnment set by the Commission is too severe or that the
guidelines are too inflexible may not be judicial grounds for
departure under the sentencing system mandated by Congress.”)
(enphasi s added).
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downward departure fromthe applicable guideline sentencing range

with respect to Picon:

Shortly after his initial arrest in connection
with the instant case, defendant Picon
devel oped nental health problens requiring
prof essi onal attention to I ncl ude
phar macol ogy. His subsequent depressed
financial situation forced him to sell his
contract wth the mlk industry, cease
operations as a dairy farnmer, file for
bankruptcy, and maintain odd jobs resulting in
nmeager wages all of which contributed to
exacerbating his nental health condition.
Prol onged incarceration would worsen the
defendant’ s nental health condition and result
in greater costs to the United States. The
Cour t under st ands t hat al | def endant s
initially suffer from enotional problens at
the tinme of their arrests or during the
commencenent of the prosecutorial process, but
nost are able to overconme the condition.
However, in the case of M. Picon, that is the
defendant, he has not been able to do so.
Pur suant to his therapist, def endant’ s
prognosis is guarded. | have exam ned the
therapi st’s evaluation submtted to the court.

The gover nnent contends on appeal that the district court
abused its discretion in relying upon Picon's nental-health
condition as a ground for its downward departure, because it failed
to nake the requisite express finding that the Bureau of Prisons is
unabl e to provide Picon with adequate treatnment for his condition.

The Sentenci ng Cuidelines provide:

Mental and enotional conditions are not

ordinarily relevant in determ ning whether a

sentence should be outside the applicable

gui del i ne range, except as provided i n Chapter

Five, Part K, Subpart 2 (OQher Gounds for

Departure). Mental and enotional conditions
may be relevant in determning the conditions
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of probation or supervised release; e.aq.
participation in a nental health program (see
88 5B1.3(d)(5) and 5D1.3(d)(5)).

US SG § 5HL.3. " Nevert hel ess, departures based upon a

defendant’ s nmental condition are di scouraged, see United States v.

Aker, 181 F.3d 167, 173 (1st Cir. 1999); see also Rivera, 994 F. 2d

at 948, which neans that the sentencing court must first nake a
finding that the mental condition is extraordinary or atypical, see

Koon, 518 U. S. at 94-95; United States v. Rivera, 192 F.3d 81, 85

(2d Gir. 1999); United States v. Pullen, 89 F.3d 368, 371 (7th Cr

1996) .

The governnent’s reliance upon United States v. Studl ey,

907 F.2d 254 (1st Cir. 1990), is msplaced. The narrow issue in
St udl ey was whet her the sentencing court should depart downward in
the event that the Bureau of Prisons were not equipped to treat the
defendant’s nental condition. Id. at 259. Whenever the
sentencing court intends to depart downward under U. S.S. G § 5H1. 3,
however, it nust first determne that the defendant’s nental
condition presents an “extraordinary” or “atypical” case. See

United States v. Doering, 909 F.2d 392, 394-95 (9th Gr. 1990)

1pi con has never contended that his pre-existing depression
pl ayed any role in the comm ssion of the underlying offense. See
US S G 85K2.13 (1997) (“If the defendant commtted a non-vi ol ent
of fense while suffering fromsignificantly reduced nental capacity
not resulting fromvoluntary use of drugs or other intoxicants, a
| ower sentence nmay be warranted to reflect the extent to which
reduced nental capacity contributed to the conm ssion of the
of fense, provided that the defendant's crimnal history does not
indicate a need for incarceration to protect the public.”).
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(hol ding that defendant’s need for treatnment, standing alone, is

not an adequate ground for departure); see also United States v.

Mbses, 106 F.3d 1273, 1280 (6th G r. 1997) (sane). Although the
unavailability of an adequate prison-treatnent program could
conceivably give rise to an "extraordinary" case, that is not a

sine qua non for a U S.S.G 8 5HL. 3 departure. Thus, for exanpl e,

a sentencing court mght determine that a defendant’s nental
condition is such that a lengthy inprisonnent would work
i rreparabl e harm thereby renderingirrelevant the availability vel
non of prison-treatnent prograns.

Turning to this threshold issue, and bearing in m nd that
departures under US S .G 8 b5HL.3 are discouraged, our own
exam nation of the nedical evaluation relating to Picon’s nenta
condition clearly reveals that the district court erred in
determning that Picon’s nmental condition is extraordinary. Dr.
Cesar Padilla Ml donado, Picon's psychiatrist, opined that the
i ndi ctment had caused Picon mmjor or severe depression,?!® which
resulted in business failures and famly rifts.*® Inportantly,

however, Dr. WMl donado acknow edged that once placed on anti-

depressant and anti-anxiety nedications, Picon had shown nmarked

2l'n June 1999, the synptons included sadness, generalized
anxi ety, poor notivation, indifference, nenory | oss, poor attention
span, and psycho-notor retardation.

3pj con successfully engaged in a prolonged | egal battle with
his ex-wfe to retain visitation rights with his seven-year-old
daught er.
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i nprovenent. See United States v. Peterson, 225 F.3d 1167, 1171

(10th Gir. 2000) (noting that defendant’s treatnent for depression
and anxi ety not “unusual”); see also U. S. Dep’'t of Health and Human
Servs. Substance Abuse and Mental Health Servs. Admin., Nat’l
Mental Health Info. Cr., Bulletin Vol. 3, No.2 (2003), available

at http://ww. nental heal th. sanhsa. gov/default.asp (reporting that

depression affects al nost one in ten American adults); Nat’'l Inst.
of Heal th, Depression Research Fact Sheet (Apr. 2, 2002), available

at http://wwmv ninh. ni h.gov/publicat/depresfact.cfm (“Depressive

di sorders affect approximately 19 mllion Anerican adults.”).
Mor eover, Picon consistently has denied suicida

i deati on. Cf. United States v. Harpst, 949 F.2d 860, 863 (6th

1991) (rejecting dowward “nental health” departures based on
def endant’ s suicidal tendencies). Nor has he ever been di agnosed
with any extreme form of nental disease, such as psychosis or

schi zophrenia. C. United States v. Barton, 76 F.3d 499, 502 (2d

Cir. 1996) (vacating 8 5H1l.3 departure absent evidence defendant
suffered from psychosis, where defendant’s sense of norality
remai ned intact, and “[h]e appreciate[d] both the societal and

noral constraints of his behavior”); United States v. Lauzon, 938

F.2d 326, 333 (1st Cr. 1991) (noting that defendant’s “borderline
intelligence” was not ground for 8 5H1. 3 departure). Al though Dr.
Mal donado opi ned that a three-year termof inprisonment would be a

“catastrophic blow to Picon, nothing in the record on appea
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suggests that Picon’ s depression, however unfortunate, rises to the

|l evel of the "extraordinary."” Undoubtedly, inprisonnent is
stressful. Wth or without a 8§ 5HL.3 departure, however, Picon
will be required to serve sone prison tine, yet will continue to

receive the sane effective treatnment in prison.* As Picon's
comm ssion of the crimnal offense constituted the catastrophic
event which precipitated his conviction and inprisonnent, the
adver se consequences flowed fromhis voluntary crim nal conduct and

ensuing guilty plea. See United States v. Walker, 27 F.3d 417

418-19 (9th Cr. 1994) (holding that defendant’s arrest-induced
depression, anxiety and sleeplessness were “irrelevant for
sent enci ng purposes,” given that “[p]ost-arrest enotional traumais
a natural consequence of being <charged wth a «crine”).
Accordingly, the record in the present case discloses no materi al
basis —evidentiary or legal —for concluding that the Sentencing
Quidelines permtted a 8 5H1. 3 departure, or for that matter, any
ot her type of guideline departure.

The sentences imposed by the district court are hereby

reversed; the cases are remanded for further proceedings consistent

with this opinion. Upon remand, the cases shall be assigned to a

4The district court’s statenment that Picon’s “[p]rol onged
incarceration would . . . result in greater costs to the United
States” is also an inappropriate basis for its departure decision.
See United States v. Ml donado, 242 F.3d 1, 4-5 (1st Gr. 2001)
(noting that costs of incarceration nornmally are not grounds for
downward departure); United States v. Wng, 127 F. 3d 725, 728 (8th
Cr. 1997) (sane).
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different judge for sentencing in accordance herewith. SO ORDERED.
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