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CYR, Senior Circuit Judge. Al exander Muriel-Cruz

contends that the district court failed to conduct a proper nental
conpetency hearing prior to accepting his guilty plea to a drug
conspiracy charge. See 18 U S.C. § 4241(e). W affirm

I

BACKGROUND

I n August 2000, Muriel-Cruz and ei ght codefendants were
jointly indicted on a single count of conspiring to distribute
cocaine. See 21 U S.C. 88 841(a)(1), 846. Thereafter, in February
2001, the district court® ordered that Miriel-Cruz undergo a
pretrial mental conpetency eval uation at the Federal Medical Center

(FMC) in Butner, North Carolina. See 18 U.S.C. § 4241(d).? Five

A magi strate judge conducted the district court proceedi ngs
presently at issue on appeal. For convenience, we refer to the
magi strate judge as the “district court,” in light of the district
judge’ s subsequent adoption of the recomendati ons nade by the
magi strate judge.

2Subsecti on 4241(d) provides in pertinent part:

If, after [a] hearing, the court finds by a
preponderance of the evidence that the defendant is
presently suffering from a nental disease or defect
rendering himnmentally i nconpetent to the extent that he
is unable to understand the nature and consequences of
t he proceedi ngs agai nst himor to assist properly in his
defense, the court shall commt the defendant to the
custody of the Attorney GCeneral. The Attorney Ceneral
shall hospitalize the defendant for treatnent in a
suitable facility —

(1) for such a reasonable period of tine, not to
exceed four nonths, as is necessary to determ ne
whet her there is a substantial probability that in
the foreseeable future he will attain the capacity
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months later, the FMC certified in witing that Miuriel-Cruz was
conpetent to stand trial, provided he mai ntained “strict conpliance
wi th prescribed nedications.”

On October 4, 2001, the district court convened a

competency hearing. 1d. § 4241(e).® The court found Miriel-Cruz

to permt the trial to proceed; and

(2) for an additional reasonable period of tine
until -

(A) his mental condition is so inproved that
trial may proceed, if the court finds that
there is a substantial probability that within
such additional period of tinme he will attain
the capacity to permt the trial to proceed,
or

(B) the pending charges against him are
di sposed of according to | aw

whi chever is earlier.
18 U.S.C. § 4241(d).
3Subsection 4241(e) provides, in pertinent part:

Wen the director of the facility in which a
defendant is hospitalized pursuant to subsection (d)
determ nes that the defendant has recovered to such an
extent that he is able to understand the nature and
consequences of the proceedi ngs agai nst hi mand t o assi st
properly in his defense, he shall pronptly file a
certificate to that effect with the clerk of the court
that ordered the commtnment. . . . The court shall hold
a hearing, conducted pursuant to the provisions of
section 4247(d), to determne the conpetency of the
defendant. |If, after the hearing, the court finds by a
preponderance of the evidence that the defendant has
recovered to such an extent that he is abl e to understand
the nature and consequences of the proceedi ngs agai nst
him and to assist properly in his defense, the court
shal | order his i medi ate di scharge fromthe facility in
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conpet ent, based upon: (i) the FMCcertificate of conpetency; (ii)
def ense counsel’s representati ons that she did not dispute the FMC
certificate’s clinical conclusions; (iii) defense counsel’s
personal observation that Miriel-Cruz had appeared to her to be
mental ly astute during their recent consultations; (iv) defense
counsel’s commtnent to notify the court in the event that she
perceived any naterial deterioration in the defendant's nenta

conpet ency; and (v) the defendant's statenment that he “felt very
well” since his treatnment at the FMC.

In February 2002, the district court conducted a change-
of -pl ea hearing, during which defense counsel (i) rem nded the
court of Miuriel-Cruz’ s recent psychiatric treatnment at the FMC for
“drug induced” nental problens, and (ii) opined that Miriel-Cruz
was presently conpetent to enter a plea. The court conducted a

t horough colloquy with Miriel-Cruz, whereupon Miuriel-Cruz entered

which he is hospitalized and shall set the date for
trial.

18 U S.C. § 4241(e). Subsection 4247(d) provides:

At a hearing ordered pursuant to this chapter the
person whose nental condition is the subject of the
hearing shall be represented by counsel and, if he is
financially unable to obtain adequate representation
counsel shall be appointed for him pursuant to section
3006A. The person shall be afforded an opportunity to
testify, to present evidence, to subpoena w tnesses on
his behalf, and to confront and cross-exam ne w tnesses
who appear at the hearing.

18 U.S.C. § 4247(d).



a guilty plea, which the district court determ ned to be know ng
and vol untary.

During the nonths follow ng the plea hearing, however,
appel l ant's nental condition tenporarily deteriorated after prison
officials inadvertently reduced the nmintenance dosage of his
medi cations. Thereafter, the schedul ed sentencing date had to be
conti nued on two occasions. At a sentencing hearing on July 15,
2002, however, the district court determ ned Muri el - Cruz conpet ent,
then sentenced himto a 60-nmonth term of inprisonment.

Muriel-Cruz now appeals from the district court
determ nations that he was conpetent to enter a guilty plea.

IT

DISCUSSION

Represented by new counsel, Miriel-Cruz now contends
that, after receiving the FMC certificate of conpetency, the
district court failed to conduct a hearing which conported with the
requi renents of subsections 4241(e) and 4247(d). See supra notes
2 & 3.

A. Standard of Review
As Miriel-Cruz failed to raise this issue below, we

reviewonly for plainerror. See United States v. G ron-Reyes, 234

F.3d 78, 80 (1st Cir. 2000) (citing Fed. R Crim P. 52(b)).
Moreover, we will not reverse unless we perceive, at a nmninmum an

error’ that is ‘plain’ and that ‘affect[s] substantial rights.””



United States v. Antonakopoulos, 399 F.3d 68, 77 (1st G r. 2005)

(citation omitted). Even then, we retain the discretion to affirm

unl ess persuaded that the error seriously affect[ed] the

fairness, integrity or public reputation of judicial proceedings.’”
Id. (citation omtted).

B. Motion to Supplement Record on Appeal

First, we nust consider whether Miriel-Cruz should be
permtted to supplenent the record on appeal with evidence (e.q.,
recent psychiatric evaluations suggesting inconpetence) that his
mental condition seriously deteriorated between the February 2002
pl ea hearing and the July 2002 sentencing hearing. See Fed. R
App. 10(e).* He contends that the evidence at issue would
denonstrate that he never regained conpetence to stand trial
following treatnment at the FMC, and that the district court failed
to conduct a sufficiently searching inquiry during the Cctober 4
hearing as to whether he was presently conpetent.

Absent extraordi nary circunmstances, not present here, we

consult only the record extant at the time the district court

“Rul e 10(e) provides:

| f anything nmaterial to either party is omtted from
or msstated in the record by error or by accident, the
omssion or msstatement my be corrected and a
suppl enental record may be certified and forwarded: (A
on stipulation of the parties; (B) by the district court
before or after the record has been forwarded; or (C) by
the court of appeals.

Fed. R App. P. 10(e).



rendered its deci sion. See United States v. Rivera-Rosario, 300

F.3d 1, 9 (1st Cr. 2002) (noting that “‘[a] 10(e) notion is
designed to only supplenent the record on appeal so that it
accurately reflects what occurred before the district court [and]
is not a procedure for putting additional evidence, no nmatter
how rel evant, before the court of appeals that was not before the
district court’”).
Further, Miriel-Cruz’'s nmental condition since his
February 2002 pl ea hearing does not undercut the FMC certification
t hat he had regai ned conpetence, but at the very npbst suggests that
he may have experienced a subsequent rel apse due to an i nadvertent
and tenporary change in his maintenance nedications. The narrow
I ssue before us, on the other hand, is whether Miriel-Cruz was
conpetent at the tine he entered the guilty plea. Wth respect to
that question, of course, the proffered supplenental record is
sinmply immaterial. Accordingly, we deny the notion to suppl enent
the record pursuant to FRAP 10(e).

C. The Adequacy of the October 4, 2001 Hearing under Section
4241 (e)

Muriel-Cruz contends that the district court never
conducted a valid § 4241(e) conpetency hearing, in that the Cctober
4, 2001 hearing was inadequate because (i) the court relied upon
the personal opinions of the prosecutor and defense counsel -
neither of whom is a qualified psychiatric professional - as

evi dence of Muriel-Cruz’s conpetency; (ii) the court never rendered
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an explicit finding that Miuriel-Cruz was conpetent; and (iii) the
district court and defense counsel stated that Miriel-Cruz had
“wai ved” a 8§ 4241(e) hearing.

Not only can we ascertain no plain error, we are unable
to discern what additional actions reasonably could have been
expected of the district court under § 4241(e). Upon its receipt
of the FMC certificate, the district court duly notified the
parties that it would convene a conpetency hearing on Cctober 4,

see Gron-Reyes, 234 F.3d at 80 (holding that 8§ 4241(e) nandates

that district court hold a hearing after receipt of a 8§ 4241(e)
certificate), thereby affording them an adequate opportunity to
review the certificate, to determne whether they intended to
contest its findings, and whether to i nvoke Muriel-Cruz’s statutory
due-process rights “to testify, to present evidence, to subpoena
witnesses on his behalf, and to confront and cross-exam ne
Wi t nesses who appear at the hearing,” 18 U S. C. § 4247(d).

At the hearing, the district court did not rely
excl usively upon counsels’ opinion as to appellant’s conpetency.
The parties were presented wi th uncontroverted docunentary evi dence
of Miriel-Cruz’s current conpetency in the form of the FM
certificate, which contained the clinical opinion of the FMC s
psychi atric per sonnel . Subsection 4241(e) certificates
unquestionably constitute conpetent evidence of a defendant’s

mental condition. See, e.d., United States v. Barnes, 30 F. 3d 575,




576 (5th Cir. 1994) (“The district court held a conpetency hearing
and found the defendant conpetent based on the [§ 4241(e)]

forensic report.”); see also United States v. Ceneral, 278 F.3d

389, 398 (4th Cr. 2002) (noting that, in making a conpetency
determ nation, “the [FMC] report is entitled to significant wei ght
because it is the nobst recent and conprehensive evaluation [of
defendant’s nental condition]”). Nei ther the prosecutor nor
def ense counsel objected to the nedi cal conclusions reported inthe
FMC certificate. Not wi t hst andi ng defense counsel’s opinions,
therefore, the district court had i ndependent evidence of Miriel -
Cruz’s conpetency: the FMC certificate.

Nor is there any basis for the contention that the
district court could not also consider other indicia of Miriel-
Cruz's conpetency. In arriving at a conpetency ruling, the
district court may rely upon various kinds of evidence, including
witten nedical opinions and observations by the court, counsel,
and defendant hinself regarding the defendant's deneanor and

fitness to stand trial. See, e.q., United States v. Boigeqgrain,

155 F. 3d 1181, 1189-90 (10th Cir. 1998); United States v. N chols,

56 F.3d 403, 411 (2d Cir. 1995); United States v. Collins, 949 F. 2d

921, 926 (7th Gr. 1991); United States v. Hoyt, 200 F. Supp. 2d

790, 793 (N.D. Chio 2002). Gven that defense counsel enjoys a
uni que vantage for observing whether her client is conpetent, see

Collins, 949 F.2d at 926 (noting that defense counsel and def endant



are often the two parties “nost famliar” with the facts pertinent
tothis issue), it would be untoward i ndeed to disqualify her from

stating her opinion, particularly since conpetency neans that “a
def endant nust be able to understand the proceedi ngs agai nst him

and have sufficient present ability to consult with his | awer with

a reasonabl e degree of rational understanding.” Gron-Reyes, 234

F.3d at 80 (enphasis added). Here, defense counsel assured the
court that Muriel-Cruz had denonstrated an ability to aidinandto
conprehend his defense. The district court reasonably accepted
this as corroboration of the conclusions reached in the FMC
certificate, and requested defense counsel to notify the court in
the event she were to perceive any material deterioration in the
appel lant’ s nental conpetency. Finally, the district court heard
Muriel-Cruz’s own admi ssion that he “felt very well” after being
treated at the FMC, and the record discloses no other behavior by
Miuriel -Cruz during the hearing which could have cast any serious
doubt as to his conpetency.

Thus, the district court accorded the parties notice of
t he conpetency hearing, and an opportunity to adduce any evi dence
whi ch might contradict the finding of conpetency contained in the
FMC certificate. As the FMC certificate provided independent
evi dence of conpetency, Miriel-Cruz’s argunent — that the court
i mproperly relied sol ely upon def ense counsel’s non-expert opi ni ons

as to his nental conpetency — plainly fails.
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It is noteworthy that Miriel-Cruz has not clainmed that
the court had an independent duty under subsection 4241(e) to
sumon and question its own expert nedical witnesses to verify the
concl usions reached in the FMC certificate. No such authority
exists, either in the statute or in the case |aw Subsecti ons
4241(e) and 4247(d) plainly contenplate that the issue of
def endant’ s conpetency vel non is to be resolved through t he nornmal
wor ki ngs of the adversarial process, and there is no reason to
suppose t hat defense counsel would act contrary to the interests of
an inconpetent client by failing to contest the conclusions of a

subsection 4241(e) certificate. Cf. Gron-Reyes, 234 F. 3d at 80-81

(“[T]here is no reasonable cause to hold an initial [§8 4241(d)]
conpetency hearing where ‘all the information fromthe [ exam ning]

psychiatrist, the defense counsel and the judge [from a plea

colloquy] [is] inagreement.’”) (citationomtted); cf. also United
States v. Denkins, 367 F.3d 537, 546 (6th Gr. 2004) (“W know of
no aut hority, and Defendant has not cited any, for the proposition
that [8§8 4241(d)] nandates a hearing even when there i s no prospect
of neeting the statutory standard of inconpetency. Defendant and
his counsel evidently concluded that this standard could not be
satisfied, and the district court was not obligated to press
forward despite Defendant's abandonnment of the issue.”). Although
subsection 4241(e) - wunlike subsection 4241(d) - nmandates a

hearing, see G ron-Reyes, 234 F.3d at 80, both sections |eave the
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deci si on whet her to contest conpetency primarily to the governnent
and to defense counsel.

Second, Muriel-Cruz urges that the Cctober 4 hearing was
not valid under subsection 4241(e) because the court made no fina
finding of fact that he was conpetent. Quite the contrary, the
magi strate judge concluded the hearing by unequivocally
recommending to the district judge a finding of fact that Miriel-
Cruz was conpetent to stand trial. At oral argument on appeal
appel l ant’s counsel contended that the district court failed to
enter findings that Muriel-Cruz presently understood the
proceedi ngs agai nst hi mand had sufficient capacity to consult with
counsel . Counsel cited neither case authority nor sound reason for
requiring a court to parse the definition of “conpetency,” and
arrive at specific findings as to each conponent.

Finally, we reject the contention that the Cctober 4
heari ng coul d not have been a subsection 4241(e) hearing given t hat
the magistrate and defense counsel stated that Miriel-Cruz had
“wai ved” the hearing. Instead, viewed in context the statenents
advert not to the fact that no conpliant hearing had been
conducted, but that the defense had waived its due-process right
“to testify, to present evidence, to subpoena w tnesses on his
behal f, and to confront and cross-exam ne wtnesses who appear at
the hearing.” 18 U S.C 8§ 4247(d). Nothing in the record on

appeal renotely indicates that the district court inposed any
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i npedi ment to the defense decision as to whether or how to contest
Muriel-Cruz’s conpetency at the OCctober 4 hearing. The term
“wai ver” sinply described the relevant reality: defense counse
chose not to exercise these § 4247(d) rights. In no sense does
this alter the fact that the district court did conduct a
subsection 4241(e) heari ng.

As the district court assiduously adhered to both the
letter and the spirit of subsection 4241(e), we perceive no error
what ever in the district court proceedings, |let alone plain error.

Affirmed.
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