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LYNCH, Circuit Judge. Bernice Aponte-Rodriguez and her
husband, Victor Lebron-Rios, appeal the "with prejudice" aspect of
the district court's dismssal wth prejudice of their enploynent
discrimnation clainms under Title VII of the Gvil R ghts Act of
1964, 42 U.S.C. 8§ 2000e et seq. (2000). The district court ordered
di sm ssal because the plaintiffs failed to file charges of
discrimnation with the Equal Enploynent Qpportunity Comm ssion
before bringing suit. W hold that the district court's dism ssal
shoul d have been without prejudice to any later Title VII action
brought by the plaintiffs on properly exhausted clains.
Accordingly, we vacate and renand to the district court to clarify
its order of dismssal.

I.

Because the district court dism ssed plaintiffs' clains
under Fed. R Civ. P. 12(b)(6), we accept as true all well-pl eaded
facts alleged by the plaintiffs in their conplaint, drawing in
their favor all reasonable inferences fitting their theory of

liability. Torres-Viera v. Laboy-Alvarado, 311 F.3d 105, 107-08

(1st Cr. 2002).

On Septenber 23, 1999, plaintiff Lebrén-Rios began
working for WM Inc. ("MWM'), a private conpany that provides
security personnel to the U S. Marshal Service in Puerto Rico and
el sewhere in the United States. MM enpl oyed Lebrén-Rios as a

court security officer ("CSO') at the United States District Court
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for the District of Puerto Rico. On April 25, 2001, plaintiff
Apont e- Rodriguez was |i kewi se hired by MM and assi gned to work as
a CSO at the sane federal courthouse. Aponte-Rodriguez was one of
only six or seven female CSGCs in Puerto R co; nost wonmen previously
hired as CSGs in Puerto R co lasted only a brief tinme in the
posi tion. Although Aponte-Rodriguez and Lebr6n-Ri os apparently did
not previously know each other, they nmet while on the job and the
two were eventually marri ed.

After she was hired, Bernice Aponte-Rodriguez began to
recei ve unwanted sexual overtures from Luis Torres, the WM site
supervi sor for the Puerto Rico federal courthouse and, it appears,
the plaintiffs' ultinmate supervisor.! According to the conplaint,
Luis Torres personally ensured that Aponte-Rodriguez was hired as
a CSO because, as he told others, "he was very [fond] of her and
wanted to go to bed with her, as he has done with sonme ot her wonen

assigned to the sane job assignnent in Puerto Rico with MV.M,

"Luis Torres is identified in the plaintiffs' conplaint and
in the parties' papers only as the "site supervisor” for WM in
Puerto Rico. His formal title and responsibilities are not nade
clear. It is apparent fromthe plaintiffs' allegations, however,
that Luis Torres acted as MM s chi ef representative at the federal
courthouse in Puerto Rico, and that in this capacity he supervised
the plaintiffs, their i medi at e managi ng supervi sors, and ot her WM
enpl oyees at the courthouse.

Luis Torres is not to be confused wth Deputy U S. Marsha
César Torres, who acts as the liaison between WM and the U S
Mar shal Service at the federal district court in Puerto Rico. Both
men were naned as defendants. According to the conplaint, Luis
Torres conmitted nost of the acts of harassnent, while César Torres
al l egedly ignored Aponte-Rodriguez's conplaints and neglected to
report Luis Torres's m sdeeds.
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Inc. for many years back." By sleeping with him Aponte-Rodriguez
would, in his view, "conpensate[]" him for his "generosity" in
arranging for her enploynent. Sonetine after she was hired,
Apont e- Rodriguez was ordered to report to Luis Torres's office for
"training.” There was no training -- Luis Torres just asked her to
sit near him and repeatedly invited her to share breakfast or
| unch. Whenever he saw Aponte-Rodriguez, Luis Torres tried to get
as physically close as possible. He praised the color of her
lipstick and frequently commented on her hair and makeup. Once,
Luis Torres ran his hands over Aponte-Rodriguez's hair and
expressed his delight at its softness. On anot her occasion, he
t ouched the back of her neck. Aponte-Rodriguez |oudly protested
and noved to avoid further contact. Neverthel ess, Luis Torres
persisted, often calling her and asking her to visit his office.
When Luis Torres discovered that Aponte-Rodriguez was
romantically involved with Lebrén-Rios, he was furious. H nself a
married man, Luis Torres informed Lebron-Rios that he wanted
Apont e- Rodriguez to be his "m stress" and ordered Lebrén-Rios to
stop interfering. When Lebron-Rios refused, Luis Torres began
openly telling other MM enpl oyees that he was going "to nmake .
Lebron- Ri os pay" for interfering with his efforts to nmake Aponte-
Rodriguez his mistress. Lebrén-Rios found hinself abruptly renoved
fromhis usual work post; his work schedule was also altered. He

was reassigned to work with a female CSO with whom he had



previously beenin arelationship. Lebrén-Rios appliedto transfer
to the federal district court for the Virgin Islands, but his
application was nysteriously turned down when Aponte-Rodriguez
applied to transfer to the sane district. Lebr 6n-Ri os was even
ordered to relay nmessages fromLuis Torres to Aponte-Rodriguez.
Plaintiffs tinely notified MM of their m streatnent by
fax and by certified mail, in conpliance with MV s established
procedures for reporting harassnment. The conpany requestedtineto
i nvestigate, to which the plaintiffs agreed, but the investigation
yielded no results. In addition, Aponte-Rodriguez apparently
conpl ained personally to Deputy U S. Marshal César Torres, the
l'iai son between WM and the U S. Marshal Service, but he did not
i ntervene. The plaintiffs' wunion, United Governnent Security
Oficers of Arerica, |ikew se refused to get involved. Plaintiffs
even sent notice of their harassnent by fax and certified nail to
the U S. Marshal Service, which plaintiffs allege has supervisory
responsibility for CSOs enployed at the federal courthouse in
Puerto Rico. But the Marshal Service did not act on the conpl aint.
Both plaintiffs were closely nonitored by Luis Torres and
by ot her supervisors, and Luis Torres repeatedly told Lebrén-Rios
that he wanted him out of the CSO service in Puerto Rico. Luis
Torres shuffl ed the couple's work schedul es so that Lebrdn-Rios and
Apont e- Rodr i guez woul d not see each other at the courthouse, and so

that Luis Torres could be alone with Aponte-Rodriguez. The stress



eventually sent Lebrdon-Rios to the hospital with high blood
pressure. Wen Lebrodon-Rios was rel eased, Aponte-Rodriguez stayed
home with him for a day. Al t hough she had duly informed her
i medi at e supervisor of her intent to do so, she was punished for
her absence with one day off-duty. Meanwhile, MM ordered Lebrén-
Ri os to undergo a conpl ete nedi cal exam On Decenber 19, 2001, the
day Aponte-Rodriguez served her off-duty penalty, she received a
call fromMWMordering her not to report back to work until further
notice.? Around the sane tine, the conpany suspended Lebr én-Rios
indefinitely, claimng he was nmedically unfit for duty. Plaintiffs
characterize these acts as constructive discharge in retaliation
for their conplaints about Luis Torres's conduct.

On Decenber 21, 2001, Aponte-Rodriguez and Lebron-Rios
brought suit inthe U S. District Court for the District of Puerto
Ri co against MWWM Luis Torres, and other MM supervisors ("the WM
defendants”); the U S. Marshal Service, the Departnent of Justice,
and Deputy U.S. Marshal César Torres ("the federal defendants");

and other parties.® Alleging sexual harassment and retaliation in

> Insofar as the record reveals, Aponte-Rodriguez was never
invited to return to work. Elsewhere in the conplaint, however,
plaintiffs inconsistently assert that after Lebrén-Rios was
suspended, Aponte-Rodriguez "was kept working in her regular
schedul e and supervised by the sane people she [had accused] of
sexual harassnent."

 Plaintiffs also named their union, Local 72 of United
Governnment Security Oficers of America, as a defendant, all eging
that the union violated the Taft-Hartley Act, 29 U S.C. § 151 et
seq. (2000), by failing to act on plaintiffs' conplaints and by
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violation of Title VII by the WM and federal defendants, as well
as violations of other federal and state |laws by all defendants,*
t hey sought injunctive relief, reinstatenent, damages for enoti ona
di stress and other injuries, and back pay.

Plaintiffs neglected, however, to file a charge of
discrimnation with the Equal Enploynent OCpportunity Conm ssion
("EEOC') and obtain a right-to-sue letter before bringing their
lawsuit. See 42 U.S.C. § 2000e-5(e)(1) (2000). On January 30
2002, the MWM defendants filed a notion to disnmss, contending,

inter alia, that the plaintiffs had failed to exhaust

adm ni strative renedi es under Title VII. Plaintiffs did not file
a tinely response. On April 19, 2002, the plaintiffs finally

submtted a bel ated notion requesting an extension of tine to file

failing to represent plaintiffs inthis action. The district court
initially dism ssed this claimwhen plaintiffs failed to respond to
Local 72's notion to dismss for inproper service. The court |ater
reconsidered this order and gave the plaintiffs ten days to
identify the section of the Taft-Hartley Act that they believed
Local 72 violated. Wen the plaintiffs failed to respond wthin
the allotted ten days, however, the court entered judgnent in favor
of Local 72. Plaintiffs do not appeal this aspect of the district
court's deci sion.

In addition to the MWMdefendants, the federal defendants, and
Local 72, plaintiffs named as defendants the spouses and conj ugal
partnerships of the individual defendants, as well as an
unspeci fi ed i nsurance conpany.

* Wth respect to the MM defendants and the federal
defendants, plaintiffs also alleged violations of 42 U.S.C. § 1981
(2000) and Puerto Rico Law No. 17, 29 P.R Laws Ann. 8§ 155 (2002).
As to Local 72, the plaintiffs asserted violations of the Taft-
Hartley Act, 29 US. C 8§ 151 et seq., as noted supra note 3.
Plaintiffs also asserted a right to relief for wunspecified
"personal tort actions.”
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an opposition. Wthout ruling on plaintiffs' notion to extend, the
district court granted the MM defendants' underlying notion to
dism ss on April 26, 2002. Although the court did not specify in
its opinion whether the dismissal would be wth or wthout
prejudice, its entry of partial judgnent on April 26 for the WM
def endants expressly ternmed the dismssal "with prejudice.”

On May 7, the district court recognized that it had not
ruled on plaintiffs' notion to extend. The court vacated its
partial judgnment for the MM defendants and gave plaintiffs ten
days to show cause why the court should reconsider its ruling on
MMs notion to dismss. On June 11, plaintiffs responded,
admtting that they had fail ed to exhaust and asking that the court
convert its partial judgnment for the MM defendants to an order
dismssing plaintiffs' Title VMI clains wthout prejudice.
Plaintiffs explained, albeit inartfully, that the applicable 300-
day limtations period for filing a charge with the EEOC had not

yet expired,® and that the dismssal with prejudice would |ikely

> Plaintiffs had 300 days to file with the EECC, rather than
t he usual 180, because Puerto Rico is a so-called "deferral"
jurisdiction. See 42 U.S.C. §8 2000e-5(e); Bonilla v. Miebles J.J.
Alvarez, Inc., 194 F.3d 275, 278 n.4 (1st Gr. 1999). Taking the

allegations in plaintiffs' conplaint as true, the limtations
period may have begun to run on Decenber 19, 2001, the date of
plaintiffs' alleged constructive discharge from WM Thei r

deadline for filing wiwth the EEOC was therefore Cctober 15, 2002,
wel | after the district court granted disn ssal.

It isdifficult to understand why plaintiffs, once alerted to
their failure to exhaust by the MM defendants' January 30, 2002
motion to dismss, did not initiate admnistrative proceedings
wi thout waiting for the district court to dismss the case.
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bar them from bringing an otherwi se proper Title VII action after
exhausting their adm nistrative renedi es. The MM def endants have
not contended that the period for filing with the EEOCC had
expired.®

Unnoved, the district court denied the notion for
reconsi deration on July 30, 2002. Cting three cases, the court
asserted that "[d]ismi ssals for violations of statutory rules in
simlar situations have been treated as being on the nerits and

di smissed with prejudice."’” But the court went on to explain that

 Whet her the linitations period had expired, noreover, is not
for us to decide. Unless it is patently clear — and here it is
not — that an adm nistrative charge would be tine-barred, the
guestion whether the charge is tinely (and if so, as to which
defendants) is a matter for the responsible agency in the first
instance, and for the district court in the next. Here, the
district court did not address this issue and neither do we.

7 For this proposition, the court cited In re Reed, 861 F.2d
1381 (5th Gir. 1988), Siaca v. Autoridad de Acueductos vy
Al cantarillados, 160 F. Supp.2d 188 (D.P.R 2001), and Ml donado-
Cordero v. AT&T, 73 F.Supp.2d 177 (D.P.R 1999). None of these

cases is pertinent. Reed concerns neither Title WVII nor
adm ni strative exhaustion; it holds sinply that dismssal for
failure to conply with discovery orders is a final judgnment on the
nmerits for purposes of res judicata. 1d. at 1382-83. Siaca does

concern the dismssal of a civil rights action for failure to
exhaust adm nistrative remedi es, but in circunstances quite unlike
the facts of the instant case -- the plaintiff in Siaca sought to
assert clains in federal court that he had not raised in his charge
filed with the EEOCC, and there was no suggestion that the plaintiff
still had tine to cure the onmssion. 1d. at 194-95. Mal donado-
Cordero involves the dismssal with prejudice of Title VIl clains
for wvarious defects in the plaintiffs' efforts to exhaust
adm ni strative renedi es, nost of which could not have been tinely
cured. [d. at 186-90. Wth respect to the remaining clains, the
plaintiffs in Ml donado-Cordero were still in the process of
exhausti ng EEOCC procedures. Significantly, as to those clains the
court ordered dismssal wthout prejudice to any litigation after
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its April 26 grant of partial judgnent for the WM defendants "was
based on [plaintiffs'] failure to conply wth the EECC
requirenents. The Court decided that issue on its nerits;
therefore the dismssal is with prejudice.” On this basis, the
court denied plaintiffs' notion.?8

On August 19, 2002, the district court entered fina
j udgnment agai nst Apont e- Rodriguez and Lebrén-Rios on all of their

claims with prejudice. On appeal, they challenge only the district

court's dismssal of their Title VII clains.® Mreover, plaintiffs
attach to their appellate brief copies of adnmi nistrative charges of
di scrimnation that, they say, they filed with the EEOC on August
12, 2002.
II.
W review the district court's dismssal under Rule

12(b)(6) de novo. Torres-Viera, 311 F.3d at 107; Alternative

exhaustion. 1d. at 187-88.

By the same July 30 opinion and order, the district court
also dismssed plaintiffs' Title VII clains against the federa
defendants "for the same reasons it granted the other co-
def endants' notion" -- failure to exhaust adm nistrative renedi es.

Again, the court expressly terned its dism ssal "with prejudice.”

* Plaintiffs' August 12, 2002 notice of appeal indicates that
they initially intended to chall enge the district court's di sm ssal
of all of their clainms against all defendants, with the exception
of their clainms under the Taft-Hartley Act against Local 72. On
January 29, 2003, however, plaintiffs noved to consolidate the
i ssues and present the prejudice question alone. In any event,
their brief addresses only the prejudice question, and that is the
only issue we address.
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Enerqy, Inc. v. St. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33

(1st Cr. 2001).

At the outset, it is plain from our review of the
conplaint that apart from the question of admnistrative
exhaustion, Aponte-Rodriguez and Lebron-Rios have stated viable
clainms for relief under Title VII, at |east against MVM and Luis

Torres. See generally O Rourke v. Cty of Providence, 235 F.3d

713, 728-31 (1st Cir. 2001) (discussing liability for hostile work

envi ronnment sexual harassnent); Wite v. NNH Dep't of Corr., 221

F.3d 254, 262 (1st Cir. 2000) (discussing retaliation clains). At
the sanme tine, the district court was correct in holding that
plaintiffs could not proceed under Title VII wthout first

exhausting adm nistrative renedies. See Bonilla v. Miebles J.J.

Alvarez, Inc., 194 F. 3d 275, 278 (1st Cr. 1999) (noting that the

exhausti on of EECC procedures is a prerequisite to suit under Title
Vi),

The exact inport of the district court's July 30, 2002
opinion and order is unclear, and there appears to be sone
confusion in the applicable law. |If the district court neant only
that the dismssal was wth prejudice as to the issue of
plaintiffs' failure to exhaust, the district court was correct.
I f, however, the district court also neant that the dism ssal with
prejudice would bar plaintiffs from bringing a Title VII claim

after the EEOC processed their tinely filed charges, then it was
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incorrect. Wiile district courts are nornally under no conpul sion
to specify the precise issues to which the "with prejudice"” |abel
applies, we think that given the confusion here, it would have been
better had the district court made clear which issues the
plaintiffs would be precluded fromrelitigating: the dism ssal was
with prejudice solely as to the question whether plaintiffs had
fail ed to exhaust adm ni strative renedi es before filing their civil
action under Title VII. Such a clarification wuld have obvi at ed
the need for this appeal.

Several considerations notivate our conclusion that
di sm ssal of plaintiffs' Title VIl clainms should have been w t hout
prejudice to any civil action filed after exhaustion of
adm nistrative renmedies. First, we think this result is suggested,

t hough admittedly not dictated, by the Supreme Court's opinion in

Costello v. United States, 365 U. S. 265 (1961). In Costello, the
Court held that the dismssal of a prior denaturalization
proceedi ng due to the governnent's failure to file an affidavit of
good cause constituted a dism ssal "for |ack of jurisdiction" under
Fed. R Cv. P. 41(b), and thus did not operate as an adj udi cation

upon the nmerits.® 365 U S. at 284-88. Strictly speaking, of

10

In pertinent part, Rule 41(b) provides:
Unless the court in its order for disnmssal otherw se
specifies, a dismssal under this subdivision and any
di sm ssal not provided for in this rule, other than a
di sm ssal for lack of jurisdiction, . . . operates as an
adj udi cati on upon the nerits.
The district court here did cite Rule 41(b), but it may have been
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course, this provides little help to the plaintiffs here, whose
case arises in a different procedural posture. But inreachingits
decision, the Costello Court discussed with approval the |ong-
standi ng common-1aw principle governing the preclusive effect of
di sm ssals ordered prior to reaching the nerits:

At common law,] dism ssal on a ground not going to the
merits was not ordinarily a bar to a subsequent action on

the sane claim . . . [This] view applied to many
dism ssals on the notion of a defendant. |In Hughes v.
United States, [71 U S. (4 Wall) 232, 237 (1866)], it was
said: "In order that a judgnment nmay constitute a bar to
another suit, it must be [. . .] determned on its
merits. If the first suit was dism ssed for defect of

pl eadi ngs, or parties or a m sconception of the form of

proceedi ng, or the want of jurisdiction, or was di sposed

of on any ground which did not go to the nerits of the

action, the judgnent rendered wll prove no bar to

anot her suit."

We do not discern in Rule 41(b) a purpose to change

this common-law principle with respect to dismssals in

which the nerits could not be reached for failure of the

plaintiff to satisfy a [statutory] precondition.
Id. at 286 (internal citations omtted). Like the governnent in
Costell o, Aponte-Rodriguez and Lebrén-Rios have failed to satisfy
a statutory precondition to suit. See 42 U.S.C. 8§ 2000e-5(e)(1).
Moreover, at the tine of the district court's dismssal, no
tribunal, adm nistrative or judicial, had yet considered the nerits
of plaintiffs' Title VII clainms. G ven the preclusion principles
articulated by the Court in Costello, the district court's

dism ssal of plaintiffs' clains on exhaustion grounds could not

m staken in what it regarded as the "nerits" of the issue before
it.
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prej udi ce a subsequent hearing on the nerits of properly exhausted
cl ai ns.
O course, as WM argues, the Suprenme Court |ater heldin

Zipes v. Trans Wrld Airlines, Inc., 455 U S. 385 (1982), that the

adm ni strative exhaustion requirenent of Title VII is not strictly
jurisdictional, but rather is nore in the nature of a statute of

l[imtations. |d. at 393; see also MKinnon v. Kwong Wah Rest., 83

F.3d 498, 505 (1st Cr. 1996). And dismssals for failure to
conply with a statute of I|imtations, MWM points out, are

ordinarily with prejudice. See Kale v. Conbined Ins. Co., 924

F.2d 1161, 1164 (1st G r. 1991) (describing this proposition as

"beyond peradventure”); Rose v. Town of Harwich, 778 F.2d 77, 80

(1st GCr. 1985) (Breyer, J.) (collecting cases). Al of this is
true, but it is also beside the point. Plaintiffs in the instant
case have not failed to act within the prescribed period. On the
contrary, they appear to have filed charges with the EECC t hat may
be tinmely. That is a question for the EECC.

Second, this court has repeatedly preferred dism ssal
wi t hout prejudice in anal ogous circunstances. |In Wber v. Cranston

School Committee, 212 F.3d 41 (1st Cr. 2000), for exanple, the

district court dismssed acivil rights clai mbecause the plaintiff
failed to exhaust adm nistrative renedies under the Individuals
with Disabilities in Education Act ("I DEA"). Like Aponte-Rodriguez

and Lebron-Rios, the plaintiff in Wber was not yet barred from
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seeking adm nistrative relief at the tinme her clai mwas di sm ssed.
This court upheld the dism ssal of her claim but added that "we
affirmw thout prejudice as to any future action Wber m ght bring
after satisfying the exhaustion requirement."” 1d. at 54; see al so

Ni ni gret Dev. Corp. v. Narragansett |ndi an Wetuonuck Hous. Auth.,

207 F.3d 21, 31-35 (1st Cr. 2000) (vacating a dismssal wth
prejudice and remanding for dismissal "without prejudice to

refiling after exhaustion" of tribal renmedies); Attallah v. United

States, 955 F.2d 776, 778 & n.1 (1st Cr. 1992) (explaining that
plaintiffs were permtted to refile a Federal Tort Clainms Act suit
after the district court dismssed without prejudice to allow

conpletion of admnistrative review); Ezratty v. Comonwealth of

P.R, 648 F.2d 770, 774-778 (1st Cr. 1981) (Breyer, J.) (affirm ng
the dism ssal of a claimunder the Education for Al Handi capped
Chi l dren Act of 1975 for failure to exhaust adm nistrative renedi es
and reiterating that disnm ssal was without prejudice to refiling
after exhaustion).

MM enphasi zes our oft-quoted statenent in Bonilla, 194
F.3d at 278, that failure to exhaust adm nistrative remedi es "bars
the courthouse door, as courts long have recognized that Title
VII's ~charge-filing requirement is a prerequisite to the
conmencenent of suit.” But we explicitly noted in Bonilla that the
plaintiff had failed to file a charge with the EEOCC "within the

prescribed time limts." 1d. The period for filing a charge had

-16-



| apsed. In this case, by contrast, plaintiffs assert that they
still had an opportunity to file tinmely adm nistrative charges at
the time the district court dismssed their clains. Consi st ent
with our opinion in Bonilla, therefore, the courthouse door shoul d
have been |l eft unbarred to future, exhausted clains.

Finally, dism ssal wi thout prejudice to a future action

on exhausted cl ainms both makes practical sense and conports with

the renedi al purposes of Title VII. If the EEOCC, as the agency
charged with adm nistering enforcenent of Title VII, would permt
plaintiffs' clains to proceed, little purpose is served by denying

themthe opportunity to have a federal court consider the nmerits of
their asserted right to relief after the EEOC has processed their
charges.?® This policy is particularly inmportant in construing the
filing requirenents under Title VII, "a statutory schene in which

| aynen, [often] wunassisted by trained |awers, initiate the

"' A case relied upon by the district court, Triple-S, Inc. v.
Pellot, 41 F. Supp.2d 122 (D.P.R 1999), is simlarly inapposite.
The question in Triple-S was not whether prejudice should attach to
a dismssal for failure to exhaust, but rather the propriety of a
relitigation injunction based on the di sm ssal of pendent state-|aw
clainms in an earlier Title VII action. Id. at 124. In that
earlier litigation, this court did affirm the dismssal wth
prejudice of a Title VII action for failure to exhaust, but only
because the plaintiff had not filed an adm nistrative charge at any
time during the prescribed period and equitable tolling did not
apply. See id. at 124-25.

> MWM obj ects that the defendants will suffer "substantial][]
prejudice" if plaintiffs are nowpermtted to pursue adm ni strative
renedi es. It is difficult to conprehend what, if any, unfair
prejudi ce defendants would suffer from the filing of a tinely
adm ni strative charge.
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process." Love v. Pullman Co., 404 U. S. 522, 527 (1972); see also

| saac v. Harvard Univ., 769 F.2d 817, 822, 826 (1st G r. 1985)

(endorsing this approach). Surely Congress, in requiring that
clains be filed first with the EEOCC, did not intend to forecl ose
all relief for those who m stakenly challenge illegal enploynment
di scrim nation too early rather than too late.?*3

In this case, the district court sinply did not address
the nerits of plaintiffs' substantive clains. It reached only the
guestion whet her exhaustion is required. As to the exhaustion
guestion, the district court was quite correct to state that "[t] he
Court decided [the] issue onits merits; therefore the dism ssal is
with prejudice.” Indeed, this nay have been all that the district
court intended. Because the district court's order can be
understood to dism ss plaintiffs' substantive Title VII clains with
prejudice as well, however, we vacate the order and remand for
clarification.

We al so note that the federal defendants did not nmake the
sane Title VII exhaustion argunent as the MM defendants, but
instead contended that they are protected by a forty-five-day

limtations period under 29 C F. R 8§ 1614.105(a)(2) (2003) that the

P Cf. Snider v. Melindez, 199 F.3d 108, 112 (2d Gir. 1999)("We
do not think that the [Prison Litigation Reform Act] was neant to
i npose a stri ke upon a prisoner who suffers a dism ssal because of
the prematurity of his suit but then exhausts his adm nistrative
remedi es and successfully reinstitutes it.").
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plaintiffs failed to satisfy.* The district court did not address
this argunent. On remand, the court should consider the federa
defendants' notion to dism ss anew, focusing on the argunents it
has not yet addressed.
III.

The district court's order dismssing plaintiffs' Title
VIl clainms with prejudice is vacated and the case i s remanded for
entry of an order of dismissal consistent with this opinion as to
the MM defendants, and for reconsideration of the federal

def endants' notion to dism ss.

" The federal defendants also nade independent argunents,
including that they are not plaintiffs' "enployers" within the
meaning of Title VII, that the U S. Marshal Service is not a proper
party, and that other asserted causes of action failed to state a
claim The district court touched on a few of these argunents in
its July 30, 2002 opinion, failed to address others, and then
di sm ssed the entire action with prejudice. Notw thstanding the
probl enms with this approach, all clains except the Title VI1 clains
are now gone from the case because plaintiffs abandoned those
i ssues by declining to argue them on appeal.
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