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HOWARD, Circuit Judge. This pregnancy and gender

discrimnation case is before us for the second time. See Al berty-

Vél ez v. Corporaci 6n de Puerto Rico Para La Difusi én Pudblica, 242

F.3d 418 (1st GCr. 2001) ("Alberty-Véelez 1"). Despite its
conplicated history, this second appeal presents a famliar
guestion--did the district court correctly grant summary judgnent
for the defendant? W conclude that summary disposition was
appropriate because a reasonable fact finder could only conclude
that the plaintiff was an i ndependent contractor and therefore not
covered by Title VII or the Puerto Rico anti-discrimnation |aws.
Accordingly, we affirm
I. Background and Prior Proceedings

Victoria Lis Alberty-Vélez brought suit agai nst
Cor poraci 6n de Puerto Rico para |la Difusion Publica ("WPR') for
pregnancy and gender discrimnation, in violation of Title VIl of
the CGvil Rghts Act, 42 U S C. § 2000e, P.R Laws Ann. Tit. 29,
146 et seq., and P.R Laws Ann. Tit. 29, 467 et seq. Because our
deci sion rests on Al berty's i ndependent contractor status, we limt
our factual sunmary to t he undi sputed facts concerning the parties'

rel ati onship.?

'Qur ability to determine the undisputed facts has been
hanpered by Alberty's failure to file a conpliant brief. Alberty
failed to provide appendix citations for her recitation of the
facts relevant to her enpl oyee status argunent. See Fed. R App.
P. 28(a)(7). W wll resolve any resulting uncertainty against
Al berty. See Credit Francais, Int'l v. Bio-Vita, Ltd., 78 F.3d
698, 701 (1st Cir. 1996).




Al berty's relationship with WPR a Puerto Rico
tel evision station, began in 1993, when she agreed to host its new
show "Desde M Pueblo.™ This program profiled municipalities
t hroughout Puerto Rico by presenting interviews with residents and
i nteresting information about the featured community. The show had
three hosts, Al berty, Luis Antonio Rivera, and Deborah Carthy Deu.

Al berty appeared on the program from July 1993 until
Novenber 1994. Instead of signing a single contract to host the
show, Alberty signed a new contract for each episode. Each
contract obligated Alberty to work a certain nunber of days
(usually two) filmng the show in a specific town. Under the
parties' arrangenent, Al berty was not obliged to film additional
epi sodes beyond the one for which she contracted, and W PR was not
obliged to enter into contracts with Alberty for additional
epi sodes.

Fil ming of the show did not occur weekly, and Al berty was
not obligated to WPR during off weeks. On the days that Al berty
filmed the show, she was on-call for the entire day. During her
"off" time, in addition to preparing for future epi sodes of "Desde
M Puebl 0", Al berty worked ot her jobs, including acting on anot her
W PR show entitled "Ser& Acaso Este Su Caso," hosting a concert for

the Piano Suzuki Conpany, and acting as the nmaster of cerenonies



for the graduation of the Academ a Infantil Nairda Hernandez.?
Al berty's contracts did not permt WPR to require her to do work
other than film "Desde M Pueblo."

Wiile filmng "Desde M Pueblo,” Al berty was directed by
Wl 1liam Denizard, the show s producer. He set the l|ocation and
hours of film ng, and established the basic content of the program
W PR provi ded the equi pnent for filmng (i.e., lights, canera, and
makeup) . Al berty was responsible for providing her clothing,
shoes, accessories, hair stylist and the other services and
materials required for her appearance on the show. She coul d
ei ther purchase these services and materials herself or |ocate
sponsors to provide themfor her. WPR had to approve any sponsors
that Al berty wi shed to use.

Al berty received a lunp sum paynent for each epi sode of
"Desde M Puebl 0" that she filned, ranging from$400 to $550. To
recei ve paynent, Al berty presented a signed invoice to WPR show ng
t hat she had perfornmed the agreed upon work. WPR did not wi thhold
income or social security taxes from Al berty's check and did not
provide Alberty wth benefits such as health insurance, life
I nsurance, retirenent, paid sick |eave, maternity |eave, or

vacati on. On her tax return, Alberty described her incone as

‘Al berty had a similar |unp sum paynent arrangenent with W PR
for her work on "Sera Acaso Este Su Caso." Wen Al berty perforned
on both "Desde M Pueblo" and "Ser4d Acaso Este Su Caso,"” she
recei ved separate checks for each perfornmance.

-4-



deriving from professional services rendered, and WPR did not
provide Al berty with an Internal Revenue Service Form W2. After
her separation, Al berty received unenpl oynent conpensation fromthe
Puerto Rico Departnment of Labor indicating that this agency
consi dered her WPR s enpl oyee

Al berty's enpl oyee status has been contested throughout
the course of this litigation. On Decenber 24, 1998, the district
court granted partial summary judgnent for Al berty on this issue,
see Fed. R Cv. P. 56(d), declaring her an enpl oyee of WPR At
the subsequent trial, the district court reversed course and
granted WPR s notion for judgnent as a matter of |law, see Fed. R
Cv. P. 50, because Al berty was an independent contractor. I n

Alberty-Vélez 1, 242 F.3d at 421-26, we vacated this judgnent

because the district court did not provide Alberty with notice of
itsintention to revisit the enpl oyee/i ndependent contractor issue
at trial, thereby denying Alberty a fair opportunity to contest
this issue.

On remand, the parties consented to assignhing the caseto
a magistrate judge. After the case was reassigned, WPR filed a
notion for summary judgnent on the enpl oyee/ i ndependent contractor
issue. Alberty opposed the notion both on the nerits and on the
ground that the issue should not be reconsidered in light of the

earlier ruling declaring Al berty an enployee. The district court



entertai ned WPR s sunmary j udgnent notion but denied it because of
factual disputes.?

Al berty and WPR al so cross-noved for summary j udgnent on
the discrimnation issue. The district court determ ned that there
was no evi dence of discrimnatory ani mus by WPR toward Al berty and
accordingly entered judgnment in WPR s favor. Al berty appeal ed.*

IT. Summary Judgment Standard

We revi ew sunmary judgnent rulings de novo. See Serapion v.

Martinez, 119 F.3d 982, 987 (1st Gir. 1997). A court should grant
summary judgnent “if the pleadings, depositions, answers to

interrogatories, and admissions on file, together wth the

Al berty cross-noved for summary judgnent on the enployee
status issue. The district court also denied this notion.

‘W PR cross-appeal ed fromthe denial of its notion for sumary
j udgnment based on i ndependent contractor status. This was not the
proper procedure. A party may not appeal from a favorable
j udgnent . See California v. Rooney, 483 U S. 307, 311 (1987).
WPR received the entire relief that it sought fromthe district
court (i.e., favorabl e judgnment on all counts) and therefore cannot
appeal . See Deposit Guaranty Nat. Bank v. Roper, 445 U.S. 326, 333
(1980) (A "party who receives all that he has sought generally is
not aggrieved by the judgnent affording the relief and cannot
appeal from it."). However, on appeal, WPR may argue for
affirmng the sunmmary judgnment ruling based on argunents that the
district court rejected. See United States v. Anerican Ry. Express
Co., 265 U. S. 425, 435 (1924) ("[T]he appell ee may, w thout taking
a cross-appeal, urge in support of a decree any matter appearing in
the record, although his argunent may involve an attack upon the
reasoning of the lower <court or an insistence upon natter
over| ooked or ignored by it."). Therefore, WPR may argue, in
opposition to Al berty's appeal, that the summary judgnent ruling
was correct because Al berty was an i ndependent contractor. W will
treat WPR s cross-appeal as a request that we affirmthe sumary
judgnment ruling on this basis.
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affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R Cv. P. 56(c).

W may affirm a summary judgnent ruling on any basis

apparent fromthe record. See Fabiano v. Hopkins, 352 F.3d 447

452 (1st Gr. 2003). Although the district court granted summary
j udgnment because Al berty failed to present evidence of unlaw ul
di scrimnation, we resolve the matter on the threshol d question of
enpl oyee/ i ndependent contractor status. See supra at n.4.°
IITI. Analysis
Title VII1 protects enpl oyees fromdiscrinm nati on based on

pregnancy and gender. See 42 U S.C. 8§ 2000e(k); Cal. Fed. Sav. &

Loan Ass'n v. Querra, 479 U S 272, 277 (1987). The statute

W reject Alberty's contention that, because the district
court initially granted partial summary judgnment decl aring Al berty
an enpl oyee of WPR, the magistrate judge to whom the case was
reassigned could not reconsider this ruling later in the

[itigation. A partial summary judgment order is not a final
judgnment but is merely a pre-trial adjudication that certain issues
are established for trial. See Fed. Deposit Ins. Corp. V.
Massingill, 24 F.3d 768, 774 (5th Gr. 1994); Deiner v. CG ncinnati

Sub-Zero Prods., Inc., 990 F.2d 342, 345-46 (7th Cr. 1993). A
district court "retains jurisdictionto nodify a[Rule 56(d)] order
at any tine." Al berty-Vélez |, 242 F.3d at 422 (citing 10B Charl es
A Wight, Arthur R Mller, & Mary Kay Kane, Federal Practice &
Procedure, 8 2737 (3d ed. 1998)). However, if a district court
revisits a partial sunmary judgnent order, it must "inform the
parties and give them an opportunity to present evidence relating
to the newy revived issue." Id. (quoting Leddy v. Standard
Drywall, Inc., 875 F. 2d 383, 386 (2d Cir. 1989)). Al berty received
adequate notice that the nagistrate judge intended to revisit the
enpl oyee status issue prior to its adjudication, and she was abl e
to present evidence on the matter by responding to WPR s sumary
j udgnent notion.

-7-



defines an "enpl oyee" as "an individual enployed by an enpl oyer.™
42 U.S.C. 8§ 2000e(f). This definition "is conpletely circular and

explains nothing." Nationwide Mit. Ins. Co. v. Darden, 503 U S.

318, 323 (1992); Alberty-Vélez |, 242 F.3d at 421. However, it is

now clear that it does not cover independent contractors. See

Dykes v. DePuy, Inc., 140 F.3d 31, 37 n.6 (1st Cir. 1998). Thus,

an independent contractor may not maintain a Title VII action

against the entity with which she contracts. See Al exander v. Rush

North Med. Cr., 101 F.3d 487, 492 (7th Gr. 1996); Barbara

Li ndeman & Paul G ossnan, Enploynent Discrimnation Law, 1284 (3d

ed. 1996)

This circuit has yet to identify the test to apply to
determ ne whether an individual neets Title VII's definition of
"enpl oyee.” Relying on Darden, we have applied the "common | aw
agency test" in cases arising under other federal anti-
discrimnation statutes <containing the sane definition of
"enpl oyee" as Title VII.® See Dykes, 140 F.3d at 38 (applying
common | aw test under Anmericans with Disabilities Act); Speen v.

Cown dothing Corp., 102 F.3d 625, 631 (1st G r. 1998) (applying

common | aw t est under ERI SA and Age Di scrim nati on Enpl oynent Act).

W see no reason to apply a different test under Title VII and

‘Darden held that the commobn |aw agency test applies to
identify enployees under ERISA, which, like Title VII, defines
enpl oyee as "any individual enployed by an enployer.” 503 U. S. at
323.

-8-



therefore will apply the comobn |aw test to determ ne whether
Al berty was WPR s enployee or an independent contractor. See,

e.qg., Farlow v. Wachovia Bank of N.C , 259 F.3d 309, 313-14 (4th

Cir. 2001) (applying common |aw agency test in Title VII case);

Ei senberg v. Advance Rel ocation & Storage, Inc., 237 F.3d 111, 113-

14 (2d Gr. 2000) (sanme). See also Enploynent Discrimnation Law,

supra at 908 (3d ed. 2002 supp.) (stating that after "Darden nost
courts have utilized a common | aw agency test to determ ne whet her
a plaintiff is an enployee under Title VII").

Under the common | aw test, a court nust consider:

the hiring party's right to control the manner
and neans by which the product 'S
acconpl i shed. Anong ot her factors rel evant to
this inquiry are the skills required; the
source of the instrunentalities and tools; the
| ocation of the work; the duration of the
rel ati onshi p between the parties; whether the
hiring party has the right to assign
additional projects to the hired party; the
extent of the hired party's discretion over
when and how long to work; the nethod of
paynent; the hired party's role in hiring and
payi ng assi stants; whether the work i s part of
the regular business of the hiring party;
whet her the hiring party is in business; the
provi sion of enployee benefits; and the tax
treatnment of the hired party.

Dykes, 140 F.3d at 37-38 (quoting Darden, 503 U.S. at 323-24).
"The test provides 'no shorthand formula or magi c phrase that can
be applied to find the answer, . . . all of the incidents of the

relati onshi p nust be assessed and wei ghed with no one factor being



decisive.'" Id. at 37 (quoting Darden, 503 US. at 324).7
However, in nost situations, the extent to which the hiring party
controls "the manner and nmeans" by which the worker conpl etes her
tasks will be the nost inportant factor in the analysis. See
Ei senberg, 237 F.3d at 114 (citing cases).

At oral argunment, Alberty conceded that there were no
di sput ed i ssues of material fact concerning enploynment status. In
such a case, a court my decide the enployee/independent
contractor question as a matter of law if the factors point so
favorably in one direction that a fact finder could not reasonably
reach the opposite conclusion. See Dykes, 140 F.3d at 38-39
(affirmng grant of summary judgnment concluding individual was
i ndependent contractor); Speen, 102 F.3d at 634 (affirm ng grant
of judgnment as a mtter of |aw concluding individual was
i ndependent contractor).

Sever al factors favor <classifying Alberty as an
i ndependent contractor. First, atelevision actress is a skilled

position requiring talent and training not avail able on-the-job.

Cf. Aynes v. Bonelli, 980 F.2d 857, 862 (2d Cir. 1992) ("courts
t hat have addressed the | evel of skill necessary to indicate that

A court nust tailor these factors to the relationship at
issue. Oten certain factors wll not be relevant to a particul ar
case, and a court shoul d not consider themas favoring either side.
See Ei senberqg, 237 F.3d at 114. |In this case, the parties present
no evi dence concerning Alberty's role, if any, in hiring and payi ng
assistants. Therefore, we will not consider it.
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a party is an independent contractor have held . . . architects,
phot ographers, . . . artists, [and] drafters . . . to be highly
skil |l ed i ndependent contractors”) (citing cases). In this regard,
Al berty possesses a master's degree in public comunications and
journalism is trained in dance, singing, and nodeling; taught
wi thin the drama departnent at the University of Puerto Rico; and
acted in several theater and tel evision productions prior to her
affiliation with "Desde M Pueblo."

Second, Al berty providedthe "tools andinstrunentalities”
necessary for her to perform Specifically, she provided, or
obt ai ned sponsors to provide, the costunes, jewelry, and other
i mage-rel ated supplies and servi ces necessary for her appearance.?

Al berty disputes that this factor favors independent
contractor status because WPR provided the "equi pnent necessary
to tape the show" Al berty's argunent is msplaced. The
equi pnent necessary for Alberty to conduct her job as host of
"Desde M Puebl 0" related to her appearance on the show O hers

provi ded equi pnent for film ng and produci ng the show, but these

*That WPR reserved the right to approve Al berty's sponsors
does not alter this concl usion. A conpany may require that it
provi de prior approval before an independent contractor takes an
action or associates with an entity that could reflect poorly on
the conpany. Cf. QCestman v. National Farners Union Ins. Co., 958
F.2d 303, 306 (10th Cir. 1992) (stating that requiring insurance
agent to submt advertisenents for pre-approval is not necessarily
i ndicative of enployee status because conpany has "substantia
interest” in advertising reflecting conpany standards, even if
i ssued by i ndependent contractor).
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were not the primary tools that Al berty used to perform her
particul ar function. | f we accepted this argunent, independent
contractors could never work on collaborative projects because
other individuals often provide the equipnent required for

di fferent aspects of the collaboration. See Hanson v. Friends of

M nnesota Sinfonia, 181 F. Supp. 2d 1003, 1008 (D. Mnn. 2002)

(stating t hat i ndependent - contract or nmusi ci an provi ded
"instrumentalities and tool s" by providing instrument, even though
synphony provided nusical scores, rehearsal facilities, nusic

stands, and concert schedules), aff'd sub nom Lerohl v. Friends

of M nnesota Sinfonia, 322 F.3d 486 (8th G r. 2003), cert. denied

124 S.Ct. 469 (2003).

Third, WPR could not assign Al berty work in addition to
filmng "Desde M Pueblo.” Al berty's contracts with WPR
specifically provided that WPR hired her "professional services
as Hostess for the Program Desde M Pueblo."” There is no evidence
that WPR assigned Alberty tasks in addition to work related to
these tapings. To be sure, Alberty did other work for WPR by
t api ng epi sodes of "Sera Acaso Este Su Caso"; however, for these
engagenents, she signed separate contracts and received separate
remuner ati on.

Fourth, the method of paynent favors independent
contractor status. Al berty received a lunp sum fee for each

epi sode. Her conpensati on was based on conpleting the filmng, not
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the time consuned. |[|f she did not filman episode she did not get

paid. See Cmty. for Creative Non-Violence v. Reid, 490 U S. 730,

753 (1989) (pay for "conpletion of a specific job [is] a nethod by
whi ch i ndependent contractors are often conpensated”) (quoting

Holt v. Wnpisinger, 811 F.2d 1532, 1540 (D.C. Cr. 1987)).

Fifth, WPR did not provide Al berty with benefits. She
did not receive paid |eave, health insurance, life insurance, or

retirement benefits fromWPR ° See, e.q., Farlow 259 F.3d at 315

(stating that lack of benefits indicates independent contractor
status); Aynes, 980 F.2d at 862 (sane).

Sixth, Alberty's tax treatnment suggests independent
contractor status. Both she and WPR classified her incone as
deriving from professional services rendered rather than wages
earned. See Dykes, 140 F.3d at 38; Speen, 102 F.3d 633.

Despite these factors favoring independent contractor
status, Alberty argues that she was WPR s enpl oyee because W PR
controll ed the manner of her work by directing her during film ng,
dictated the |l ocation of her work by selecting the filmng sites,

and determ ned the hours of her work by requiring her to be on-cal

°Al berty di sputes this factor by arguing that, on one occasi on,
WPR paid her, even though she could not conplete an episode
because of a death in her famly. While Alberty tries to paint this
as a general benefit, she identifies no evidence suggesting that
this was anything but a single occurrence. Further, her other
testinmony contradicts her assertion that there was a policy to pay
her when she could not film As she stated several tines, if she
did not filman episode she did not get paid.
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during filmng days. Wile "control" over the manner, |ocation,
and hours of work 1is often critical to the independent
contract or/ enpl oyee anal ysis, it nust be considered in light of the

work perfornmed and the industry at issue. See Clecek v. lnova

Health Sys. Servs., 115 F. 3d 256, 260 (4th Cir. 1997). Considering

the tasks that an actor perforns, we do not believe that the sort
of control identified by Al berty necessarily indicates enployee
st at us.

A recent Eighth Grcuit case illustrates the point. See
Lerohl 322 F.3d 486. In Lerohl, the court considered the
enpl oynent status of two "regular" nusicians in the M nnesota
Si nf oni a. Id. at 489. The nusicians argued that they were
enpl oyees because the conductor selected the nusic, schedul ed the
rehearsals and concerts, and determ ned the manner in which the
musi ¢ woul d be played. Id. at 490. The court "enphatically"
rejected the argunent that the "control" exercised by the conduct or
necessarily denonstrated the mnusicians' enployee status because
"wor k by i ndependent contractors is often perforned to the exacting
specifications of the hiring party.” 1d. Misicians participating
in an orchestra are, by necessity, subject to the control and
scheduling of the conductor because such control allows the
synphony to performas a single unit. See id. The court concl uded
that, in these circunstances, the relevant control issue was not

whet her the conductor could instruct the nusicians "where to sit
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and when to play" but whether the nusicians retained the discretion
to decline to participate in Sinfonia concerts and to play
el sewhere. 1d. at 491.

W think that a sinmlar analysis is apt here. Alberty's
work on "Desde M Pueblo” required her to film at the featured
sites at the required tinmes and to follow the instructions of the
director. WPR could only achieve its goal of producing its
program by having Al berty follow these directions. Just as an
orchestra mnusician is subject to the control of the conductor
during concerts and rehearsals, an actor is subject to the control
of the director during filmng. To hold that this sort of contro
determines Al berty's status would defy "conmon sense"” as it would
result in classifying all actors as enployees, regardl ess of the
ot her aspects of the relationship. Lerohl, 322 F.3d at 490; see
also Reid, 490 U S. at 752-53 (scul ptor was i ndependent contractor
even t hough associ ation that hired hi mdefi ned scene to be scul pted
and specified nost details of scul pture's appearance including its

scale and materials to be used); Powell-Ross v. Al Star Radio,

Inc., 68 Fair Enpl. Prac. Cases 1148, 1153-54 (E.D. Pa. 1995)
(radi o di sk jockey was i ndependent contractor under Title VIl even
t hough station required di sk jockey to appear at station to perform

show at certain tines).?

9To further understand our conclusion on the control factor,
it may be useful to distinguish the Second Grcuit's decision in
Ei senberqg. See 237 F.3d 111. There, the court held that control
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Li ke the nmusicians in Lerohl, who could decline to play in
future concerts, Alberty could decline to host future "Desde M
Puebl 0" epi sodes by refusing to sign additional contracts. It is
undi sputed that "Al berty did not have any contractual obligationto
continue working with WPR and WPR had no contractual obligation
to continue renewing her contracts.” Thus, under the parties'
arrangenment, Alberty controlled the extent to which she wi shed to
commt her professional time to filmng "Desde M Pueblo." See
Lerohl, 322 F.3d at 492.

In addition to control over the manner, |ocation and tine
of the work, Alberty enphasizes additional facts which she clains
favor enpl oyee status. First, she argues that, as a matter of
"economc reality," she was an enpl oyee of WPR because this is the
entity fromwhi ch she derived nost of her incone. Sone courts have

applied an "economc reality test” to determ ne enployee status

was the dispositive factor in determning that the plaintiff
furniture novers were enployees, even though the novers did not
receive W2 Forns and were ineligible for benefits. The novers in
Ei senberg were hourly, full-time warehouse workers. See id. at
113. The Ei senberg court recogni zed that the novers hel d positions
typically occupied by enployees but that the enployer had
mani pul ated the benefits and tax treatnent factors to favor
i ndependent contractor status. See id. at 1109. It refused to
al | ow such mani pulation to cloud the essential enpl oyee-character
of the novers' position. See id. Here, there is no evidence of
simlar factor manipulation by WPR Al berty was a free-|ance
pr of essi onal who was subject to only minimal control. That nost of
the other factors (e.qg., nmethod of payment, |ack of benefits, tax
treatnent) favor independent contractor status is consistent with
the limted control exercised by WPR  See Lerohl, 322 F.3d at 492
(di stinguishing Eisenberg on simlar basis).
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under Title VII. See Arnbruster v. Quinn, 711 F.2d 1332, 1340 (6th

Cir. 1983). Under this test, "enpl oyees are those who as a natter
of econom c reality are dependent upon the business to which they

render service." Bartels v. Birm ngham 332 U S. 126, 130 (1947).

QO her courts have applied a so-called "hybrid test” in which
enpl oyee status is determ ned by neasuring the economc reality of
the relationship as well as the conmmon | aw factors. See Nowin v.

Resolution Trust Corp., 33 F.3d 498, 505-06 (5th Gr. 1994). In

Speen, we declined to apply either of these tests, instead focusing
solely on the common law test. See 102 F.3d at 632. Because the
common | aw test does not consider "economic reality" to be an
I ndi cator of enployee status, the fact that Alberty's incone
derived primarily from WPR does not weigh heavily in favor of
enpl oyee st at us.

Second, Alberty contends that we should consider the
Puerto Rico Departnment of Labor's determ nation that she was an
“enpl oyee" eligible for unenploynment conpensation as indicating
enpl oyee status under Title VII. Determ ning enpl oyee status under

Title VII is a matter of federal |aw See Alberty-Vélez |, 242

F.3d at 421. As such, Al berty's status as an enpl oyee for purposes
of the Puerto Rico unenpl oynent conpensation systemis irrelevant

to this analysis. See Serapion, 119 F.3d at 988-89 (concl uding

I ndi vi dual ' s status as enpl oyee under Puerto Rico lawis irrel evant

to determ ning whether individual is enployee under Title VII).
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Third, Al berty contends that her sixteen-nonth relationship
with WPR favors classifying her as an enpl oyee. Qur cases do not
support her assertion. |In Dykes, the parties' six-year relationship
did not alter our conclusion that the plaintiff was an i ndependent
contractor. See 140 F.3d at 34-36. And in Speen, we determ ned
that the plaintiff was an independent contractor despite the
parties' twenty-year relationship. See 102 F.3d at 627. Gventhis
precedent, we do not think that a sixteen-nonth relationship inplies
enpl oyee st at us.

Finally, Al berty argues that the facts that WPR is in
busi ness and that her work on "Desde M Puebl 0" was part of WPR' s
business as a television station favor enployee status. W agree
with Alberty. Under the common | aw test, these facts support her
cl ai m of enpl oyee stat us.

Wiile no one factor is dispositive, it is clear, based on
the parties' entire relationship, that a reasonable fact finder
coul d only conclude that Al berty was an i ndependent contractor. The
parties structured their relationship through the use of set I ength
contracts that permtted Al berty the freedom to pursue other
opportunities and assured WPR that it woul d not have to pay Al berty

for the weeks that it was not filmng. See Wirth v. Tyer, 276 F. 3d

249, 264 (7th Cr. 2001) (noting that "[c]ontracts of a set length

often indicate i ndependent contractor status"). Further, the |ack
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of benefits, the nethod of paynent, and the parties' own description
of their relationship in tax docunents all indicate independent
contractor status. Alberty's "per-job" arrangenent with WPR is
typi cal of an independent contractor, and we cannot disregard the
parties' decisionto choose this formof relationship sinply because
it deprives Alberty of Title VII protection. Al berty has not
identified any case law suggesting a different conclusion.?!!
Accordi ngly, we conclude that Al berty was an i ndependent contractor
as a matter of |aw and therefore cannot naintain a Title VIl action
agai nst WPR *2
IV. Conclusion
For the reasons stated above, we affirm the judgnent of the

district court.

"Al berty's reliance on Diana v. Schlosser, 20 F. Supp. 2d 348,
350-52 (D. Conn. 1998) is m spl aced. In that case, the court
permtted an on-air traffic reporter to maintaina Title VIl action
agai nst a radi o broadcaster because, even though the broadcaster
di d not enploy the reporter, the broadcaster exercised significant
control over the reporter's ability to obtain other enploynent
opportunities. Al berty has not denonstrated that WPR mai ntai ned
this sort of control over other enploynment opportunities avail abl e
to her.

12Citing Fernédndez v. A T.P.R, 104 D.P.R 464, 465 (1975),
Al berty acknow edges that a sim | ar anal ysis determ nes whet her she
Is an enployee covered under Puerto Rico's anti-discrimnation
| aws. Because Al berty has not argued for a different concl usion
under Puerto R co law, our conclusion that Alberty is an
i ndependent contractor for purposes of Title VII al so disposes of
her Puerto Rico | aw cl ai ns.
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