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LIPEZ, Circuit Judge. Plaintiff Angel David Moral es-

Vall el l anes ("Moral es") brought this action against the United
States Postal Service ("USPS" or "the Postal Service") alleging
that he was the target of retaliatory and discrimnatory acts
provoked by conplaints that he filed with the QOccupational Safety
and Health Adm nistration ("OSHA"). Morales al so sued the Anerican
Postal Workers Union ("APW' or "the Union") and its president,
Dani el Soto, in the sane action, claimng that the Union breached
its duty of fair representation by failing to submt and process
his grievances agai nst USPS.

The United States District Court for the District of
Puerto R co referred the case to a nmgistrate judge, who
recommended that the court grant notions for summary judgment
submtted by defendants USPS and the Union. Morales filed a
| engthy objection to the report and recommendation, essentially
restating the allegations in his anended conplaint, but also
i ncorporating sixty-seven new exhibits that had not previously been
brought to the mmgistrate judge's attention. Concl udi ng that
"Plaintiff . . . failed to raise any material issue not adequately
addressed by the mmgistrate judge in his Report,” the district
court adopted the nmagi strate judge's report and recommendati on, and
granted the defendants' notions for summary judgnent. After

careful review, we affirmin part and reverse in part.



I.
W summari ze the rel evant facts fromthe summary judgnent
record, reciting themin the light nost favorable to Mrales. See

Diaz v. Gty of Fitchburg, 176 F.3d 560, 561 (1st Cr. 1999). In

1988, Mdrales was hired to work as a distribution and wi ndow cl erk
at the Caparra Heights, Puerto Rico, Station of the United States
Postal Service. On April 7, 1995, plaintiff filed a letter with
OSHA conpl ai ning of dust accunul ation, rodent infestation, and
ot her unsanitary conditions at the Caparra Heights station. OSHA
ordered the station manager to correct the violations by June 19,
1995, but to no avail. Morales renewed his OSHA conpl ai nt through
certified letters to the OSHA Area Director on August 1, 1995,
February 23, 1996, and April 6, 1996. Finally, on June 14, 1996,
OSHA conducted a formal inspection of the Caparra Heights station
and confirmed plaintiff's allegations. OSHA cited the Caparra
Hei ghts station for at least five violations, and directed the
station to renedy the safety and heal th hazards by Cctober 9, 1996.

At this point, we bifurcate our chronology of the
subsequent events for purposes of clarity, turning first to the
ci rcunstances that spawned Morales's clains against the Postal
Service, and concluding with an account of the events underlying
plaintiff's clains against the Union.
A. Events underlying the claims against USPS

Thr oughout t he OSHA conpl ai nt process, the agency assured

Morales that his identity as an OSHA conpl ai nant woul d be kept

-3-



confidential, and that federal |aw forbade USPS fromretaliating or
di scrimnating against him for whistle-blow ng. Nevert hel ess,
plaintiff's anmended conplaint alleges that by July 1995 other
enpl oyees at the Caparra Heights station were aware that he had
filed OSHA conplaints, and were retaliating against him That
nonth, Morales alerted the Postal Inspection Service that he had
received two threats from co-workers, but no renedial steps were
t aken.

In January 1996, plaintiff expressed interest in an
avail abl e di stri bution and wi ndow cl erk position with Saturdays and
Sundays off.!* USPS then allegedly re-classified the position to
offer only Sundays and Thursdays off so as to decrease its
desirability to plaintiff. On March 23, 1996, Enrique Lopez, the
Caparra Heights station supervisor, issued a letter of warning to
Moral es for unsatisfactory performance, citing the plaintiff's
"abuse of coffee breaks.” Two nonths |ater, Lopez renoved Moral es
fromhis position as a Busi ness Reply Mail O erk, Postage Due C erk

and Express Mail Cerk,? and replaced himwi th a fenal e co-worker.

At oral argunment, plaintiff's counsel explained that the
Caparra Heights station operates twenty-four hours a day, seven
days a week. Wiile enployees at the post office typically work
only five days a week, the allotted days off for many positions do
not correspond with the weekend.

’Moral es al |l eges that he was assigned to this position as a
reasonabl e accommodation for a job-related injury. It appears that
plaintiff suffered from a physical disability that limted the
stress he could place on his right arm This disability restricted
the tasks that plaintiff could painlessly perform at work, and
al l egedly provided USPS with a pretext for excluding himfromthe
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In July 1996, tires on Morales's car were punctured on two separate
occasions while the car was parked in the secured Caparra Heights
station parking |ot.

On Cctober 10, 1996, Morales's contact at OSHA i nfornmed
him that the agency had no authority to protect postal enployees
from retaliation, and urged the plaintiff to request USPS to
conduct an internal investigation. Wthout seeking Mrales's
consent, OSHA forwarded his file to the Postal Service, thereby
confirmng to USPS that plaintiff was in fact the whistle-blower.
Fromthat point on, the retaliation and discrinmination directed at
plaintiff worsened considerably. Morales alleged that in Decenber
1996 he was victim zed by episodes of name-calling and bullying,
and | ater that nonth he was suspended one week for violating a new
uniform policy instituted by Lopez. In January 1997, a postal
enpl oyee poured sugar into the gas tank of plaintiff's car, nearly
resulting in a traffic accident. On at |east three occasions in
February, plaintiff's supervisor dismssed himfrom work wi thout
pay because "there was no work available for him" Finally, on
February 20, 1997, plaintiff was transferred from the Caparra
Hei ghts station to the General Post Ofice in San Juan. Morales
all eges that he was renoved from the Caparra Heights station
because co-workers accused him of being "a safety hazard and a

honosexual . "

wor kpl ace in February 1997. See infra.
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These events pronpted Mrales to file four Equal
Enpl oynent Qpportunity (EEO conplaints with the USPS.® Plaintiff
filed his first preconplaint on February 15, 1996, in the afternath
of USPS' s decisionto alter the allotted days off for the avail abl e
distribution and wndow clerk position. Hs second EEO
preconpl aint, submtted April 25, 1996, alleged that a new coffee
and lunch break policy instituted at the Caparra Heights station
unfairly discrimnated agai nst nal e postal enployees. After the
USPS failed to respond to his first preconplaint, Mrales filed a
formal EEO conplaint on April 3, 1996, alleging that USPS
unlawful Iy retaliated agai nst himby posting the avail abl e wi ndow
clerk position wth Thursday/ Sunday rest days rather than
Sat ur day/ Sunday rest days. He subsequently filed a second fornal
EEO conpl ai nt on Septenber 5, 1996, citing the discrimnatory break
policy and anot her episode of retaliation. Plaintiff finally left
the enploy of the USPS in early Septenber 1997, allegedly as the

result of a constructive discharge.

The EEO conpl aint process provides an admnistrative forum
for postal enployees to resolve discrimnation clains against the
USPS. Postal workers alleging discrimnation are required to file
a "preconplaint” and consult with an EEO counselor. |If the matter
raised in the preconplaint is not resolved within the established
30-day counseling period, the enployee is authorized to file a
formal EEO conplaint. Once the formal conplaint is filed, USPS is
conpelled to take action within a specified time period. After
this period expires, the enployee is permtted to file suit in
United States District Court. What You Need to Know About EEQ
Publ i cati on 133, Novenber 1999, <http://ww. postal eeo.conp.
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B. Events underlying the claims against APWU

In 1991, long before the events at issue here, Morales
had been appoi nted shop steward of the Caparra Heights station by
def endant Soto's predecessor, but was renoved shortly thereafter
for reasons that are unclear. Six years later, the Union el ected
Soto as its new president, and Mrales petitioned himrepeatedly
for a second tour as shop steward. Soto capitul ated, appointing
Moral es to the position on January 17, 1997. However, plaintiff's
tenure ended abruptly three weeks later after Soto received
conplaints that Mrales was acting inappropriately toward co-
wor kers, and abusing his union status to avenge hinself on USPS
managenent .

Moral es al | eges that his dismissal as uni on shop steward
was notivated by a conspiracy between USPS and APWJ to renove him
fromhis job at the Caparra Heights station, in violation of the
Uni on's byl aws. Plaintiff also clains that the Union failed to
process his grievances arising fromtwo February 1997 dism ssals
from work, or take any action with respect to his constructive
di schar ge.

II.

Morales filed an amended conplaint consolidating his
numer ous al |l egations of wongdoing into four counts. Count I,
entitled "Retaliation and Discrimnation," alleges that USPS
unlawful Iy retaliated against plaintiff for filing OSHA cl ai s, EEO

conplaints, and unfair | abor practice charges. Count |1, entitled
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"Conspi racy," accuses the USPS and APWJ of "conspir[ing] against
Plaintiff to cause his renoval as Caparra Hei ghts Shop Steward and
|ater on his renmoval from Caparra Heights Station.” Count 111
all eges 1) that USPS violated the collective bargaini ng agreenent
("CBA"), and 2) that APWJ breached its duty of fair representation
"by arbitrarily, capriciously, in bad faith and/or invidiously
failing to process tinely Plaintiff's grievances through [ USPS s]
grievance procedure.” Finally, Count 1V clainms intentional
infliction of enotional distress arising fromthe "outrageous acts
and om ssions, retaliatory conduct, and di scri m nation" perpetrated
by USPS and APWU.

As a prelimnary matter, plaintiff's failure to cite any
statutory basis for relief in his amended conpl ai nt conpli cates our
review of his clains. However, under the liberal "notice pl eadi ng"
requirenents of Rule 8 of the Federal Rules of G vil Procedure,
this deficiency is not fatal to plaintiff's case:

A conpl aint need not point to the appropriate

statute or law in order to raise a claimfor

relief under Rule 8 . . . . [A] conplaint

sufficiently raises a claimeven if it points

to no legal theory or even if it points to the

wong | egal theory as a basis for that claim

as long as relief is possible under any set of

facts that could be established consistent

with the allegations.

Tolle v. Carroll Touch, Inc., 977 F.2d 1129, 1134 (7th Cr. 1992)

(internal quotation marks omtted); see Fitzgerald v. Codex Corp.

882 F.2d 586, 589 (1st G r. 1989); see also Sinonton v. Runyon, 232

F.3d 33, 36-37 (2d. Cr. 2000). These om ssions do, however,
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create an anbiguity as to whether Mirrales's clains arise solely
under the anti-discrimnation clause of the CBA * or whether
plaintiff also intended to plead a cause of action under Title VII
of the Cvil R ghts Act of 1964.

This query is not academc -- while the protections built
into the CBA parallel those of Title VII, the two renedi al schenes
contain discrete exhaustion requirenents that my bar their
avai lability to plaintiff as sources of relief. Appellees urge us
to find that Mrales's amended conplaint relied entirely on the
CBA, and failed to allege properly a Title VII claim That
contention ignores both the substance and structure of Mrales's
anmended conpl ai nt. Not only is the conplaint replete wth
references to plaintiff's EEO initiatives, see infra note 5, but
the retaliation and discrimnation clains are set forth in a
separate count to distinguish them from Mrales's clainms for
viol ations of the CBA. Mreover, Mrales cited to Title VII both

in his opposition to summary judgnent and in his appellate brief.

‘Under Article 2, Section 1 of the CBA:

The Enpl oyer and the Union agree that there shall be no
discrimnation by the Enployer or the Union against
enpl oyees because of race, col or, creed, national origin,
sex, age, or marital status. In addition, consistent
with other provisions of this agreenent, there shall be
no unl awf ul di scri m nati on agai nst handi capped enpl oyees,
as prohibited by the Rehabilitation Act.

Col l ective Bargai ni ng Agreenent between Anerican Postal Wrkers
Union, AFL-CIO and U. S. Postal Service; Novenber 21, 1994 -
November 20, 1998.
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Therefore, we believe the nore prudent course is to broadly
construe the allegations in plaintiff's anended conplaint as
al l eging a cause of action under both the CBA and Title VII. See
Fed. R Cv. P. 8(f) ("All pleadings shall be so construed as to do

substantial justice."); Foster Med. Corp. Enployees' Pension Pl an

v. Healthco, Inc., 753 F.2d 194, 197 (1st Cir. 1985).°> Wth this

approach in mnd, we turn to the counts of the amended conpl aint.
III.
A. Breach of Collective Bargaining Agreement
I n accepting the recomendati ons of the nmagi strate judge,

the district court properly characterized Count 11l of Mrales's

*On facts simlar to these, the Seventh Circuit broadly
construed the plaintiff's conplaint to invoke Title VI| as a basis
for relief:

Al t hough Brown's conpl aint does not invoke Title VIl as
a basis for her claimexplicitly, it does indicate that
an EECC charge had been made and that the conpl aint was
filed within ninety days after receiving an EEOC ri ght

to sue letter . . . The reference in Brown's conplaint to
EECC procedures did give the defendants sone notice that
she was pursuing a federal Title VII action . . . Though

inartfully drafted, we are hesitant to judge Brown's
conplaint so narrowly as to foreclose the full
adj udi cation of her claimon the nere failure to cite
Title VII explicitly.

Brown v. Reliable Sheet Metal Wrks, Inc., 852 F.2d 932, 933 n.1
(7th Gr. 1988), overruled on other grounds, Donnelly v. Yellow
Freight System Inc., 874 F.2d 402 (7th Cr. 1989).
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anended conpl aint as advancing a "hybrid breach of contract and
fair representation claim" The Suprenme Court has observed that

[sJuch a suit, as a fornmal matter, conprises
two causes of action. The suit against the
enpl oyer rests on § 301 [of the Labor
Managenent Rel ations Act], since the enpl oyee
is alleging a breach of the «collective
bar gai ni ng agr eenent. The suit against the
union is one for breach of the union's duty of
fair representation, which is inplied under
the schenme of the National Labor Relations
Act . Yet the two clains are inextricably
i nterdependent. To prevail against either the
conpany or _the Union, enployee-plaintiffs nust
not only show that their discharge was
contrary to the contract but nust also carry
the burden of denonstrating a breach of duty
by the Union.

Del Costello v. Int'l Broth. of Teansters, 462 U S. 151, 164-65

(1983) (internal citations and quotation marks omtted) (enphasis

added); see also Local No. 391 v. Terry, 494 U S. 558, 563-64

(1990); Fant v. New Eng. Power Serv. Co., 239 F.3d 8, 14 (1st Cr

2001). The dual requirenents for alleging a "hybrid clainm are
predi cated on the theory that an enpl oyee working under a CBA is
ordinarily required to exhaust the gri evance procedures provided in

t hat agreenent before bringing suit. DelCostello, 426 U. S. at 163.

A rigid exhaustion requirenent, however, works an injustice to the
enpl oyee "when the wunion representing the enployee in the
grievance/arbitration procedure acts in such a discrimnatory,
di shonest, arbitrary or perfunctory fashion as to breach its duty
of fair representation.” [d. at 164. Under these circunstances,

an enpl oyee who has not exhausted t he gri evance procedures outlined
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in the CBA may nonethel ess file suit against the enployer if he can
denonstrate that the union Dbreached its duty of fair
representation, such that the grievance procedures nandated by the
CBA provided no neani ngful recourse. [d.

Courts conduct a tripartite inquiry to determ ne whet her
a union breached its duty of fair representation so materially as
to render the CBA's grievance procedures inadequate. "The three
separate levels of inquiry . . . are as follows: (1) did the union
act arbitrarily; (2) did the union act discrimnatorily; or (3) did

the union act in bad faith." Ooley v. Schwitzer Div., Household

Mqg. Inc., 961 F.2d 1293, 1302 (7th Cr. 1992) (citing Ar Line

Pilots Ass'n, Int'l v. ONeill, 499 U S. 65 71-76 (1991)). "In

order to successfully defend against a notion for sunmary judgnment
on a duty of fair representation claim the plaintiff nust point
the court to record evidence supporting any one or all of these

elenents.” Giffinv. Ar Line Pilots Ass'n, Int'l, 32 F.3d 1079,

1083 (7th Cir. 1994). The Supreme Court has stressed that our
eval uati on of any such evi dence nmust be "highly deferential™ to the

union. O Neill, 499 U.S. at 78 (quoting Ford Mtor Co. v. Huffman

345 U. S. 330, 338 (1953)).

The deference accorded unions defending hybrid clains
i nposes a heavy burden on enpl oyees |i ke Mrales alleging a breach
of the duty of fair representation. Against this backdrop, the
district court did not err in its determnation that Mrales's
submi ssions failed to provide the requisite record evidence of

-12-



"irrational™ union activity falling "outside a wde range of
reasonabl eness.” 1d. Plaintiff's amended conpl ai nt and opposition
to summary judgnent instead raise bare allegations that APW 1)
violated its bylaws by perfunctorily dismssing him from his
position as shop steward, and 2) unduly delayed or failed to
process "several of plaintiff's grievances.” |In response, APW s
notion for summary judgnment references specific provisions in the
Union's bylaws authorizing the Union president to dism ss a shop
steward without providing any prior process.® The exhibits
appended to APWJ s summary judgnent notion also include letters to
Moral es neticul ously docunenting the progression of his various
gri evances against USPS, and reflect that APW had previously
sought and obtained time extensions from USPS to ensure that any
gri evances that were del ayed were not defaulted.

In short, after review ng the sunmary judgnent record, we
conclude that Mirales failed to proffer sufficient evidence that
the Union breached its duty of fair representation by acting
arbitrarily, discrimnatorily, or in bad faith. O Neill, 499 U. S.
at 76-77. Consequently, plaintiff fails to satisfy the first of

the dual hybrid claimrequirenents, see Del Costello, 426 U. S. at

SAPWJ' s bylaws do permt deposed shop stewards to file a
witten appeal within fifteen days of their renoval, and provide
that "The Board of Directors will nmake a full investigation on the
wor k place or Installation and render a witten decision within 15
days" of receiving the appeal. There is no indication that Morales
ever availed hinmself of this option.
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163, and we need not separately assess Mrales's allegations that
USPS vi ol ated t he CBA
B. Retaliation and Discrimination under Title VII

Adopting the recommendati on of the magi strate judge, the
district court concl uded that Morales's retaliation and
discrimnation clains were only actionable under the collective
bargai ni ng agreenent. However, it is well settled that Title VII
of the CGvil Rights Act of 1964 provides relief independent of the
renedi al schene outlined in the CBA In Al exander v. Gardner-
Denver Co., 415 U. S. 36 (1974), the Suprenme Court concl uded that

the legislative history of Title VII manifests

a congressional intent to allow an i ndividual

to pursue independently his rights under both

Title VIl and other applicable state and

federal statutes. The clear inference is that

Title VIl was designed to supplenent rather

t han suppl ant, existing laws and institutions

relating to enpl oynent discrimnm nation.
ld. at 48-49. The Al exander Court accordingly ruled that
plaintiffs who invoke the grievance procedures of the collective
bar gai ni ng agreenent do not thereby forfeit their private right of

action under Title VII. Id. at 49. Hence, Al exander and its

progeny, see Wight v. Universal Mar. Serv. Corp., 525 U. S. 70, 78-

79 (1998), support the proposition that the presence of an anti-
di scrimnation provision in a collective bargaini ng agreenent does
not foreclose a postal enployee's private right of action under

Title VII.
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The Seventh Circuit's decision in Roman v. U.S. Posta

Service, 821 F.2d 382 (7th Cr. 1987), relied upon by the district
court, is not to the contrary. I n Ronman, the Postmaster of the
post office where Roman worked accused him of falsifying his
enpl oynment application form and all egedly prom sed hima position
at another postal facility if he chose to resign fromhis current
job rather than be fired. After the Postmaster failed to deliver
on this promse, Roman filed suit in federal district court
al l eging that USPS violated his procedural due process rights by
"fraudulently inducing himto resign fromhis enploynent.” 1d. at
384. The Seventh Circuit rejected the plaintiff's argunment that
the Constitution itself furnished a right of action for his
procedural due process claim observing that "Congress has
expressly authorized the adoption of final and binding grievance
procedures in the Postal Service collective bargaini ng agreenents. "

Id. at 386 (quoting Ellis v. U.S. Postal Service, 784 F.2d 835,

839-40 (7th Cir. 1980)). Accordingly, Roman's recourse was |limted
to the procedural rights enshrined in that agreenent:

Roman's allegation that the Postal Service
vi ol ated his due process rights in threatening
hi mand forcing hi mto resi gn does not provide
jurisdiction. Were Congress has created an
el aborate, renedial schene which adequately
and conprehensively addresses the protection
of constitutional rights in the enploynent
cont ext, an enployee whose rights are
protected through that schenme cannot bring a
new, non-statutory action.

Id. at 385-86 (enphasis added).
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However, just as Congress may limt an enpl oyee' s avenues
of redress for certain constitutional clainms by establishing "an
el aborate renedi al schene" that adequately addresses such cl ai ns,
it also has the power to create multiple rights of action to
redress ot her types of enploynent injuries. Thus, as the Suprene
Court ruled in Alexander, the legislative history of Title VI
reflects Congress's intent to provide enployees victimzed by
retaliation or discrimnation w th an additional statutory right of
action whol ly independent of the CBA. Al exander, 415 U. S. at 48-
49. The district court therefore erred in concluding that the
col | ective bargaining agreenent between USPS and APW f urni shed
Morales's sole avenue of recourse for his retaliation and
di scri m nation cl ai ns.

Judicial recourse under Title VII, however, is not a

remedy of first resort. See Jensen v. Frank, 912 F.2d 517, 520

(st Cir. 1990) ("Title VI1 requires exhaustion of adm nistrative
renedies as a condition precedent to suit in federal district
court."). USPS s EEO Cui del i nes, promul gated pursuant to 42 U. S. C
8§ 2000e-5, prescribe a Ilengthy admnistrative process that
plaintiffs nmust exhaust prior to filing a Title VIl action in
district court. Here, Mrales argues that USPS failed to provide
any formal disposition of his two formal EEO conplaints within the
establi shed 180-day wi ndow, see 29 CF. R § 1614.107(c), thereby
entitling himto pursue his clains in district court. Plaintiff
buttresses his assertions with two letters from USPS formally
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di sm ssing his EEO conplaints. Each letter informed Mrales that
"[1]f you are dissatisfied wwth the Postal Service's final decision
in this case, you may file a civil action in an appropriate U S
District Court . . ."

USPS argues on appeal that even if plaintiff may
theoretically | ook outside the collective bargai ning agreenment to
an alternative source of relief under Title VII, he forfeited his
right of action by neglecting to file any EEO conpl ai nt s addr essi ng
the vast majority of the discrimnatory and retaliatory incidents
descri bed in the anended conpl ai nt.

W agree with USPS that Mrales's Title VII cause of
action is I|imted to those discrimnation and retaliation
all egations in his anended conplaint that were previously the
subject of a formal EEO conplaint. As we read the EEO di sm ssal
letters, this wuniverse is I|limted to the following three
al | egati ons:

(1) Morales's allegation that Job Bid #2541417 was

posted wi th Thursday/ Sunday rest days rather than

Sat urday/ Sunday rest days in retaliation for
plaintiff's OSHA conpl aints

(2) Moral es' s al | egati on of sexual discrimnation and
retaliation arising from an April 9, 1996
I nci dent in which plaintiff's duties and

responsibilities were awarded to a fenale
enpl oyee and he was given wi ndow clerk duties to
perform

(3) Moral es's allegation that the "coffee and | unch

breaks"” policy was not applied in an equal and
nondi scrimnatory matter
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W reject USPS s insinuation on appeal that sumary
di sposition of these surviving clains is appropriate at this tinmne.
Wiile it is within our discretion to affirmthe district court's
entry of sunmary judgnent on any ground revealed by the record,

Houl ton Citizens' Coalition v. Town of Houlton, 175 F.3d 178, 184

(1st Cir. 1999), any determ nation of whether Morales's Title VI

cl ai ms can survive sunmary judgnent is premature. As a consequence
of the district court's erroneous presunption that Mrales's clains
were solely actionable under the CBA, no court has analyzed the
record to determ ne whether Moral es has raised a materi al dispute
of fact that conpels a trial on his surviving Title VII clains.
Under these circunstances, we believe the preferable practiceisto

remand to the district court. See United States v. Gell-lren, 146

F.3d 827, 831 (10th G r. 199) ("A factual record nmust be devel oped
in and addressed by the district court in the first instance for
effective review "). However, Mirales is precluded on remand from
seeking relief for a plethora of other acts of discrimnation and
retaliation alleged in his amended conplaint, including the
di screte acts of bullying, intimdation, and vandalism by his co-
wor kers, his seven-day suspension for violating the USPS uniform
policy, his transfer fromthe Caparra Hei ghts station, his day-Ilong
"expul sions" from work in February 1997, his constructive

di scharge, and his internal grievances agai nst APWI.’

Plaintiff's i nt ernal gri evances agai nst APWJ are
theoretically actionabl e under Title VII, which provides that "[i]t
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C. Residual Claims

Qur resolution of Morales's CBA and Title VII clains
di sposes of his conspiracy claim "A civil conspiracy is a
conbi nation of two or nore persons to do an unlawful or crimna
act or to do a lawful act by unlawful neans for an unl awf ul

purpose.” Ammung v. Cty of Chester, 494 F.2d 811, 814 (3d Cr

1974); see also Maryland Casualty Co. v. Hosmer, 93 F.2d 365, 366

(st Cir. 1937). The only predicate acts cited in the anended

shall be an unl awful enploynent practice for a | abor organization
to exclude or to expel from its nenbership, or otherwise to
di scrim nate agai nst, any individual because of his race, color,
religion, sex, or national origin." 42 US. C § 2000e-2(c)(1);
see, e.q., Thorn v. Amalgamated Transit Uni on, 305 F. 3d 826, 831-32
(8th Gir. 2002). However, the district court correctly adopted the
magi strate judge's determ nation that Morales fail ed to exhaust the
adm ni strative renmedi es provided by the Union's byl aws:

Plaintiff shoul d have exhausted the contractual renedies
provided to himas to any cl ai magai nst the Uni on and/ or
its agents which is not established as a breach of its
duty of fair representation, such as his renpoval from
shop steward position. He failed to exhaust interna

uni on appeal process.

Consequently, Morales has forfeited any Title VII claim arising
fromhis internal union grievances. In reaching this conclusion

we reject as untenable Morales's conplaint that he was unfairly
surprised by the magistrate judge's partial reliance on an
exhaustion rational e for di sposing of his clains agai nst APAJ. The
record concl usi vel y denonstrates that APWJ put t he exhausti on poi nt
at issue throughout the litigation before the nagistrate judge.
For this reason, the exhaustion argunents and supporting exhibits
raised for the first tinme before the district court were
i nadm ssi ble due to Morales's failure to present these nmaterials to
the magistrate judge. See Paterson-lLeitch Co. v. Mss. Min.
Whol esale Elec. Co., 840 F.2d 985, 991 (1st Cir. 1988) ("Systemc
efficiencies would be frustrated and the magi strate's rol e reduced
to that a nere dress rehearser if a party were allowed to feint and
weave at the initial hearing, and save its knockout punch for the
second round.").
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conpl aint that possibly establish a basis for conspiracy liability
are 1) APW s renoval of plaintiff as shop steward, 2) USPS' s
decision to transfer plaintiff out of the Caparra Hei ghts station,
and 3) plaintiff's alleged constructive discharge. W have
concl uded, however, that Mrales failed to preserve a right of
action for any of these three alleged offenses. Moral es' s
surviving Title VII clains, see supra, inplicate only unilatera
deci sions or policies of USPS that cannot form the gravanen of a

civil conspiracy claim See Amm ung, 494 F.2d at 814.

Wth regard to Morales's enotional distress claim even
assumng the truth of the surviving Title VII1 allegations, USPS s
conduct does not rise to the |evel of "extrene and outrageous,”
"beyond al | possi bl e bounds of decency,” or "utterly intolerable in

a civilized comunity."” Santiago-Ramirez v. Sec'y of Dept. of

Defense, 62 F.3d 445, 448 (1st Cr. 1995). Consequent | vy,
plaintiff's intentional infliction of enotional distress claim
fails as a matter of |aw.
Iv.

W affirmthe judgnent entered for defendants on counts
[1, I1l, and IV of Mrales's anended conpl aint. We vacate the
judgnment entered on count | and remand for proceedings not
i nconsistent wwth this decision. All parties shall bear their own
cost s.

So ordered.
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