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LIPEZ, Circuit Judge. In response to a judgnent entered

pursuant to 42 U. S.C. § 1983, defendant Kathl een Al exander, fornmer
Cty Solicitor of Pittsfield, Mssachusetts, appeals from the
district court's $10,000 punitive damages award against her.
First, Alexander argues that the court's specific factual
determ nati ons underlying the award of punitive damages are clearly
erroneous and that the evidence in its totality does not neet the
| egal standard for such an award. Second, Al exander argues that
puni tive damages are unavail abl e agai nst her in any event because
nei ther Powel|"'s conpl ai nt nor the course of subsequent proceedi ngs
adequately put her on notice that she was being sued in her
i ndi vi dual capacity and was therefore subject to personal liability
for punitive damages.

After considering the general principles authorizing
puni tive damages in a 8 1983 case, we reject Al exander’s argument
that the district court’s award was inconpatible with those
principles. W next consider a circuit split on the appropriate
test for determ ning adequate notice of the capacity in which a
governnmental official is sued, and join the magjority of circuits in
adopting the "course of proceedings” test. Applying that test, we
reject Alexander's lack of notice claimand affirm the district

court's award of punitive damages agai nst her.



I.

In 1991, Walter Powell, an African-Anmerican police
officer, filed several state and federal actions against the Gty
of Pittsfield, the Acting Chief of Police, and the forner Mayor,
anong others, for inperm ssible race discrimnation |eading to his
termnation from the police force. In Septenber 1993, City
Solicitor Kathleen Al exander entered into a settl enent agreenent on
the CGity's behalf. The City agreed to pay Powell $81,000 and to
reinstate him as a police officer "conditioned wupon" his
fulfillment of certain requirenments, including "re-training” and
"undergoing a conplete physical . . . examnation.” In return,
Powel | agreed to dism ss the actions, which had generated negative
publicity for the Gty and fonented discord anong nenbers of the
police departnent.

Instead of closing the book on a contentious period in
Cty affairs, the signing of the settlenent agreenent marked the
begi nning of a new and even | onger dispute. Indeed, nearly three
years would pass before Powell returned to active duty as a
Pittsfield police officer. As aresult of that protracted struggle
for the reinstatenent contenplated by the settlenent agreenent,
Powel|l filed the instant suit in federal district court in
Sept enber 1997 against Cty Solicitor Al exander, the Mayor, the
Chi ef of Police, the City Physician, and the City of Pittsfield for

i mpedi ng and conspiring to inpede his reinstatenent to the City's
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police force inretaliation for his exercise of his constitutional
right to petition the courts for redress.! Powell alleged that,
far from cooperating with his efforts at reinstatenent, the
def endants had engaged in a concerted canpaign to prevent or stal
his return to the police force -- first by exploiting the
possibility that his health was i npaired by Hepatitis Cinfection,
and then by selectively and belatedly enforcing a |ocal ordinance
barring police officers fromhol di ng out si de enpl oynent? -- because
he had filed the 1991 civil rights actions.

After a seven-day bench trial, the district court awarded
judgnment for Powell on all counts in an 87-page witten decision

contai ning 123 separately detailed findings of fact.® The district

'None of the defendants named in the 1997 |awsuit, save the
Cty of Pittsfield, was a party to the original 1991 |awsuit.
Powell also alleged that the Cty had commtted a breach of
contract by failing to conply with the settl enent agreenent and had
violated his rights under Section 504 of the Rehabilitation Act of
1973, 29 U.S.C. 8 794. Defendants Dr. Gordon T. Bird and Police
Chief Gerald Lee were granted sunmary judgnment on all clains
agai nst themin 2001, while Powell"'s clains under 42 U S.C. 88 1981
and 1983 survived summary judgnent to the extent that they all eged
retaliation for his exercise of his civil rights. See Powell v.
Cty of Pittsfield, 143 F. Supp. 2d 94 (D. Mass. 2001). Powell's
clainms of retaliatory race discrimnation in violation of 42 U. S. C
8§ 1981 agai nst the renmai ni ng def endants were voluntarily di sm ssed
before trial.

2Seeki ng i ncone during the reinstatenent process, Powell had
started a taxi/linousine service.

3The district court held the City liable for violation of
Section 504 of the Rehabilitation Act, breach of contract, and
violation of 42 US. C. 8§ 1983, and held the Mwyor and City
Solicitor Al exander liable under 42 U.S.C. 88 1983 and 1985(2) for
retaliation and conspiracy to retaliate against Powell for his
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court found that, "[f]ollowi ng the settlenment, the def endants began
a canpai gn of obstruction, choreographed by the City Solicitor
designed to pressure or mani pul ate Powel | into abandoni ng his plan

toreturnto the police force." Powell v. Gty of Pittsfield, 221

F. Supp. 2d 119, 121 (D. Mass. 2002). Moreover, the court stated

that while "Al exander may have seen herself as a vi gorous advocate

representing t he interests of t he Pittsfield police
department, . . . her actions were especially unworthy of a Gty
Solicitor." 1d. at 152-53. The court awarded punitive danmages in

t he amount of $10, 000 agai nst Al exander, who now chal | enges t hat
award on appeal .
II.
On appeal from a bench trial, we review a district
court's factual findings for clear error and its | egal concl usions

de novo. See Fed. R Cv. P. 52(a); Cariglia v. Hertz Equip.

Rental Corp., 363 F.3d 77, 82 (1st G r. 2004). Under the clear

error standard of review, an appellate court will not disturb the
factual determinations of a trial court unless, "after a searching
review of the entire record, the court of appeals 'fornms a strong,

unyi el di ng belief that a m stake has been nade.'" Fed. Refinance

Co. v. Klock, 352 F.3d 16, 27 (1st G r. 2003) (quoting Cunpiano v.

exercise of his civil rights. Powell v. Gty of Pittsfield, 221 F.
Supp. 2d 119 (D. Mass. 2002). Only Al exander appeals from the
court's decision, and only with respect to its award of punitive
damages.
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Banco Santander P. R, 902 F.2d 148, 152 (1st Cr. 1990)). The

trial judge "sees and hears the witnesses at first hand and cones
to appreciate the nuances of the Ilitigation in a way which

appel l ate courts cannot hope to replicate.” Cunpiano, 902 F.2d at

152.

A. The District Court's Factual Findings Supporting Punitive
Damages
1. Three Letters and Two Notes

Al exander challenges as clearly erroneous the factua
determ nati ons underpinning the district court's conclusion that
her course of conduct in del aying Powel |'s reinstatenent was, taken
as a whole, "both outrageous and reprehensible,” Powell, 221 F.
Supp. 2d at 152. She al so challenges any finding that her conduct
was notivated by wongful intent or involved "reckless or callous
indifference,” Smth v. Wde, 461 US. 30, 56 (1983), to
plaintiff's f eder al rights. Cruci al to t he court's
characterization of Al exander's "course of behavior" were three
letters and two notes to which the district court adverted in its
explanation of its assessnment of punitive damages. W briefly
descri be here the rel evant pi eces of correspondence, the notes, and
t heir context.

a. Dr. Bird' s Decenber 21, 1993, Letter

Because he had been off the police force for three years
followng his termnation and during settlenent negotiations,

Powel | was required as a condition of reinstatenent to undergo a
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routine physical exam nation and to attend the police acadeny as
t hough he were a new recruit. In Cctober 1993, a physical
exam nation by the city physician, Dr. Bird, indicated that while
Powel | was outwardly physically fit and healthy, he had slightly
abnormal liver function. Later tests revealed that Powell had
Hepatitis C, which may cause no physical synptons and has a | ow
risk of transmssibility through casual contact, but which can | ead
to serious |iver disease.

On Decenber 21, 1993, Dr. Bird wote a letter to the
City's personnel departnent and sent a copy to Powell in which he
gave his opinion on Powell's physical fitness for reinstatenent.
The letter stated:

After review of all of M. Powell's currently
avai l abl e laboratory work, his consultation

[with a specialist], and the Physical
Standards for Public Safety Positions used by
the Cty, | feel that M. Powell has a

condition which would disqualify him for
appointnent to a public safety position.
Listed as a disqualifying condition is active
hepatitis. As it is ny feeling, and that of
the consultant, that M. Powell has chronic
active hepatitis, | feel he would currently be
di squalifi ed.

The "standards" for "appointnent to a public safety position" to
which Dr. Bird referred were state guidelines used to determ ne
candi dates' eligibility for adnmssion to "entry-level police
of ficer training prograns,” nanely, the police acadeny. Dr. Bird

apparently assunmed that the police acadeny adni ssion guidelines



al so governed qualification for enploynment to the police force.*
Dr. Bird's letter concluded: "If the Cty concurs in this
di squalification, | wunderstand that [Powell] has the right of
appeal to a nedical review board. Oher options would be at the
di scretion of the appointing authority."

Al exander received a copy of Dr. Bird's letter from
personnel departnent staff. Instead of either concurring in or
overriding Dr. Bird's determ nation that Powell could not returnto
wor k, she requested that Powell undergo a l|iver biopsy before a
final reinstatenent decision could be nade.

b. Al exander's May 12, 1994, Letter

Al t hough Powel | initially disputed that he had Hepatitis
C, he did have a liver biopsy in March 1994 at a Veterans Affairs
nmedi cal center in New York. In May 1994 his attorney forwarded a
letter from Powell's physician to Al exander, which stated that
"despite some |aboratory evidence of mld liver function test
abnormality, [Powell was] |ooking healthy and fit for his job as a
police officer" and was "totally asynptomatic for acute or chronic
iver disease."

On May 12, 1994, Al exander responded by letter to

Powel | "s attorney that the City needed nore informati on so that Dr.

“Dr. Bird testified at trial that he concluded Powell was
disqualified "primarily" because of the police acadeny adm ssion
gui del i nes, although he harbored additional concerns that even a
low risk of infectivity through the blood could affect Powell's
enpl oyability if he were injured in the Iine of duty.
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Bird could review the biopsy results independently. Al exander
W ot e:

[I]f the City [Plhysician is satisfied that
M. Powell my safely return to work and
performhis duties based upon [the additional
bi opsy data], [the Mayor] will then, assum ng
al | other conditions are net, make a
determ nation, with [the Chief of Police], in
regard to reinstatenent.

Powel | pronptly signed a rel ease all owi ng the biopsy results to be
transferred fromthe Veterans Affairs nedical center to Dr. Bird
for anal ysis.

C. Dr. Bird's July 5, 1994, Letter

On July 5, 1994, Dr. Bird wote a letter to Al exander,
which the <court found to "constitute[], perhaps, the nost
significant piece of evidence in this case.” Powell, 221 F. Supp.
2d at 132. The letter began: "l stated in a letter 12/21/93 that
| felt [Powell] would be disqualified due to the presence of
chronic active hepatitis.” Dr. Bird then gave a detailed
description of the liver biopsy results sent to him by Powell's
doct or. Dr. Bird next related that he had consulted nedical
experts at the University of Massachusetts and the Centers for
D sease Control, "seeking any information on guidelines for this
condition,” and discovered that no existing guidelines barred a
person infected with Hepatitis C fromworking as a police officer.
Dr. Bird stated: "The consensus was, given [Powel|"'s] current state

of health, that there would be currently no reason to limt his
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physi cal activity." Dr. Bird s letter concluded: "Now that the
exact nature and stage of M. Powell's chronic liver disease is
known, | feel that he does not have a condition which would
disqualify himfromreturning to the police force." Dr. Bird's
copy of the letter, which he kept in his business files, was
acconpani ed by a sticky note that read, "Confidential per request
[of] K. Al exander." Powel | remained unaware of the letter's
exi stence wuntil it surfaced during discovery in the instant
lawsuit. At trial, Al exander denied that she had ever instructed
Dr. Bird to suppress the letter.

d. Al exander's Handwitten Notes

As part of her routine business practice, Al exander kept
handw i tten, contenporaneous notes of her tel ephone conversations
with various individuals involved in Powell's reinstatenent,
i ncluding the Mayor, Dr. Bird, and Powel|l's attorneys. On April 4,
1994, Al exander consulted a coll eague versed in civil service | aw.
Her notes of that phone conversation contain references to the
"ADA," referring to the Americans with Disabilities Act of 1990,
Pub. L. No. 101-336, 8§ 2, 104 Stat. 327 (1990) ("ADA"); the
possibility of "a major ADA probleni; and the availability of
"punitive dngs?," neaning punitive damages.® A later note dated

May 10, 1994, two days before Al exander wrote her letter of May 12,

°See 42 U.S.C. § 1981a(a)(2) (authorizing punitive damages in
certain actions brought under the ADA).
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1994, to Powell’s attorney, refers to the ADA's requirenment of
reasonabl e acconmodat i ons to qualified i ndi vi dual s W th
disabilities.® The district court treated these notes as evi dence
of Al exander's awareness that her conduct in delaying Powell's
rei nstatenent would violate federal |aw ’

2. Factual Findings on Alexander's '"Particularly
Egregious Misconduct"”

In light of this chronol ogy of events and after assessing
the credibility of the witnesses who testified at trial, the court
deternmined that Al exander persisted in "particularly egregious

m sconduct, " Powel |, 221 F. Supp. 2d at 122, and that she "engaged
in acourse of behavior" that the court "deenied] to be 'outrageous
and worthy of condemmation.'" |1d. at 152 (citation omtted). The
court then listed several exanples of Al exander's egregious acts
and om ssions, "to name just a few," id., each of which Al exander
alleges was a clearly erroneous factual determ nation. W al so

exanm ne whet her the findings, if supportabl e, anpbunt to outrageous

conduct in their cunul ative effect.

®See 42 U S.C 8§ 12112(b)(5)(A) (defining inmpermssible
"discrimnation” to include failure to nmke “"reasonable
accommodations to the known physical or nental |imtations of an
otherwise qualified individual with a disability who is an
appl i cant or enpl oyee, unless [the] covered entity can denonstrate
that the acconmodati on would inpose an undue hardship on the
operation of [its] business").

‘As we discuss belowin Part I1.B.3, the court erred i n basing
one of its legal conclusions supporting the availability of
puni tive danmages under § 1983 on these notes.
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a. Al exander's Failure to Forward Dr. Bird's Oigina
Report of Decenber 21, 1993, to the Mdical Review
Boar d

The district court found that Al exander failed to send
Dr. Bird s first letter, which refers to "a nedical review board,"
to that board, "in violation of her |egal duties.™ Id. The
medi cal review board, a body of the Massachusetts Crimnal Justice
Training Council, was authorized to grant exceptions allow ng
candidates with nedical conditions to enroll in the police
acadeny.® Al exander argues that she had no such |egal duties
because the City's personnel departnment handled all such matters.

The court stated that "Pittsfield s personnel departnent
was unstaffed, and Al exander was fulfilling its responsibilities
with regard to Powell." 1d. at 127. Al exander counters that the
departnment was "staffed and operating” at the tinme Powell sought
rei nstatenent. The record shows that the personnel departnment was
staffed but that it had no director at the relevant tines.
Personnel staff apparently gave Al exander a copy of Dr. Bird's
| etter because she was overseeing Powel|'s reinstatenent under the

settl enent agreenent.

8The Council's "Revised Interim Medical Guidelines and
Procedures” provide: "The Medical Review Board may except
candi dates from these Medical Cuidelines, in whole or in part,
consistent with the principle of a Bona Fide QCccupational
Qualification (BFOQ and the Reasonabl e Acconmodati on provisions”
of the applicabl e Massachusetts state anti-discrimnation statute.
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This single msstatenent by the district court that the
per sonnel departnent was "unstaffed" is imuaterial to the court's
concl usi on t hat Al exander shoul d have referred Powel | 's case to the
medi cal review board. Al exander undertook to coordinate Powell's
rei nstatenent under the terns of the settlenent, as evidenced by
the volum nous correspondence docunenting her central role in
communi cating various conditions of reinstatenment to Powell's
attorneys. The court was entitled to infer that Al exander had
i ndeed taken control of the reinstatenent process instead of
| eaving Powell's reinstatenent for the GCty's personnel staff to
handl e according to routine procedures.

Al t hough Dr. Bird forwarded to Al exander a copy of the
pol i ce acadeny adm ssion guidelines, including information about
the nedical review board, she stated at trial that she did not
famliarize herself with them Al exander asserts that, in contrast
to Dr. Bird, she never viewed Powell's eligibility for adm ssion to
the police acadeny as determnative of his eligibility for
reinstatenent to the police force. Rat her, "active hepatitis”
m ght or mght not be a bar to enploynment as a police officer
dependi ng on the circunstances. Thus, Al exander maintains, any
action by the nedical reviewboard permtting Powell's adm ssion to
the acadeny still would not have assuaged the Cty's independent

concerns about his qualification for reinstatenent: Only the |iver
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bi opsy could have provided the information required to assess
Powel|'s ability to return to the police force.?®

Regardl ess of the Gty's ultinmate decision under its own
medi cal st andar ds, t he court f ound t hat Al exander's
“failure . . . to submt the necessary docunentation” to the
nmedi cal revi ew board "deprived Powell of the opportunity to obtain
[an] exception [for admi ssion to the police acadeny], which in view
of his robust health and | ack of synptons he would very probably
have received.” 1d. at 127. Al exander's "inaction left Powell in
l'inmbo.™ Id. Instead of being allowed to satisfy one of the

prerequisites for his return to the police force even as his biopsy

°At trial, the parties disputed the Cty's need for Iliver
bi opsy results in order to make a reinstatenment determ nation. The
court found that Powel|'s expert nedical w tness "credi bly opined
that requiring a liver biopsy for purposes of assessing whether
Powel | was able to return to work was not reasonable . . . . [A]
| i ver biopsy was proper solely for purposes of determ ning whet her
treatment m ght be appropriate, but the procedure would have told
Powel | * s physi ci ans ' not hi ng about enployability."" Powell, 221 F.
Supp. 2d at 126-27. Al exander testified that she requested the
bi opsy for the purpose of assessing the potential consequences of
treatnent for Hepatitis C on Powell's physical condition, and that
she did not receive a doctor's opinion on this point until 1996.
At that tinme Powell submtted yet another doctor's opinion stating
not only that Powell was physically fit but also that treatnent for

Hepatitis C "was nentioned to M. Powell and will be addressed in
the future with him. . . [but] at this tine . . . would not seem
to be an obstacle to his returning to work." The court found that

Al exander "suggest[ed] for the first tine" on re-cross-exam nation
at trial "that concerns about Powell's treatnent had del ayed his
return to work. This testinony was not credible.” 1d. at 139.
Powel| also argued that the Cty's purported concern about the
possible effects of treatnment on his performance as a police
of ficer constituted inpermssible discrimnation on the basis of
di sability.
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and the City's final determ nation on reinstatenent were pending,
Powel | "continued in his anbiguous status, neither qualified nor
disqualified for reinstatenent, wuntil 1996." Id. The court
comritted no clear error in determ ning that Al exander shoul d have
ensured that Powel|'s case reached the nedical review board.

b. Al exander's Deliberate Suppression of Dr. Bird's

July 5, 1994, Letter and Pressure on Dr. Bird to
Suppress its Contents

The court found that "Al exander deliberately hid" Dr.
Bird s second letter of July 5, 1994, "which cleared Powell to go
back to work, and pressured Dr. Bird to the point where he decli ned
to communicate candidly with a patient of his who was suffering
froma serious disease.” |[d. at 152. Based on testinony by the
Mayor, Dr. Bird, and one of Powell's forner attorneys,!° the court
found that the letter's exi stence was known only to Dr. Bird and to
Al exander until its conpelled disclosure during discovery. The
court also credited Dr. Bird' s testinony at trial that Al exander
had told him to keep the letter confidential and to avoid
communicating directly wth Powell. Al t hough " Al exander
denied . . . ever asking Dr. Bird to keep the letter confidential,"
the court found that she had testified "without credibility" and
had "conceded that she never told anyone el se about the letter."

Id. at 132.

pPowel I was represented by new counsel at trial, and one of
his former attorneys was permtted to testify regarding his
communi cations wth Al exander.

-15-



Al exander stresses that she did not forward Dr. Bird's
July 5, 1994, letter to the Mayor or to anyone el se because she did
not consider the letter to be a "report" reflecting the "City
[Pl hysician['s] satisf[action] that M. Powell may safely returnto
work and perform his duties" as required by her My 12, 1994,
letter to Powell's attorney. She argues that Dr. Bird' s second
letter did not, in fact, "clear[] Powell to go back to work."
Rat her, Al exander interprets Dr. Bird s second letter as nerely
reflecting his own realization that Powell's disqualification for
adm ssion to the police acadeny did not autonatically bar himfrom
eventual enploynent as a police officer after all, a conclusion
Al exander had reached long before in refusing to declare Powell
qualified or disqualified for reinstatenent (regardless of his
eligibility for police acadeny adm ssion) until he had a |iver
bi opsy.

The court found Al exander's interpretation of Dr. Bird's
July 5, 1994, letter untenable and her testinony that "she did not
view the letter "as significant' . . . because in her mnd, it
"wasn't a report'" lacking in credibility. 1d. Instead, after
analyzing the text of both of Dr. Bird' s letters and the tria
testinony about the circunstances in which those letters were
witten, the court permssibly concluded that Dr. Bird's July 5
1994, letter was indeed a "report,"” that it provided all the

I nformati on Al exander purported to require in her May 12, 1994,
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letter, and that it should have cleared the way for Powell's
reinstatenent as early as July 1994.

The district court had nore than sufficient evidence
before it from which to infer not only that Al exander's
i diosyncratic interpretation of Dr. Bird' s letter was objectively
unr easonabl e, but also that she "obviously repressed [the |letter]
as part of the effort to forestall Powell's reinstatenent and to

avoid performng on [her] promse to permt reinstatenent 'if the

Cty [Plhysician is satisfied.'" 1d. This finding was not clearly
erroneous.
C. Al exander's Efforts to "Mask her Interference" and
the All eged Agreenent to "Hold off" on Dr. Bird's
Repor t

The district court found that "Al exander nethodically
kept a stream of letters going to Powell and his counsel in an
effort to mask her interference with his reinstatenent, and went so
far as to manufacture a nonexi stent agreenent that Dr. Bird ' hold
off' on his report on Powell's health.” 1d. at 152. Al exander
mai ntains that Powel|'s attorney told her in a phone conversation
on July 13, 1994, shortly after her receipt of Dr. Bird's July 5,
1994, letter, that Powell was now seeking disability retirenment
instead of reinstatenent and that Dr. Bird could therefore "hold
off* on witing a report based on the biopsy results regarding
Powel |'s fitness for reinstatenent. Al exander asserts that Dr.

Bird was free at any tine to send a copy of his July 5, 1994,
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letter (which she did not consider to be a "report"”) to Powel |, and
that Dr. Bird m sunderstood her direction to "hold off" on witing
atrue "report” (while Powell pursued disability retirenment) as a
direction to keep the letter under waps. At trial, Powell's
former attorney denied that he agreed to delay Dr. Bird' s report
and testified that it was Al exander who suggested t hat Powel | apply
for disability retirement. The court did not credit Al exander's
testinony to the contrary.

In July 1994, unaware that Dr. Bird had just witten to
Al exander to state that he felt "that [Powell] does not have a
condition which would disqualify himfromreturning to the police
force," Powell sought Dr. Bird' s signature on his application for
disability retirenent, based on Dr. Bird' s original Decenber 21,
1993, opinion that Powel|l was disqualified from enploynent on the
police force. On July 28, 1994, Dr. Bird wote to Powell,
declining to sign the form and stating that Powell's "treating
physi ci an” should sign the forminstead. In Novenber 1994, after
Powel | approached hima second time to sign his disability form
Dr. Bird wote to Powell that "[a]fter discussion of your request
with the City Solicitor, | have been advised that it would be
ethically inappropriate as the city physician for ne to give you
directly any statenent of disability or conplete the application”
because "you are not under ny professional care, nor have | been

treating you." Dr. Bird testified that he would also have told
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Powel | that he did not consider himto be disabled if he had not
been told to keep the informati on secret. Powell's application for
disability retirenent eventual ly stall ed because he had not accrued
t he necessary nunber of service years on the police force.

During this sanme period, from Septenber 1994 to January
1995, Al exander wote nonthly letters to Powel|l's attorneys seeking
information on "the status of [his] application for [disability]
retirement” and to discern "what, if anything, the City could doto
help with closure of this matter." Each of these letters fails to
mention Dr. Bird' s change of opinion regarding Powell's fitness to
wor K. The court specifically rejected the credibility of
Al exander's trial testinobny on cross-examnation that it never
occurred to her that Powell m ght have abandoned his disability
retirement application if he had been aware of Dr. Bird's
concl usions about his ability to return to the police force as
stated in the July 5, 1994, letter.

The court al so found that Al exander's Septenber 20, 1994,
letter to Powell's attorney, the first in a "stream of letters”
regarding Powell's disability retirenment application status, id.,
cont ai ned

what can only be characterized as the

outrageously m sl eading statenment that at the

time of settlenment, "no one anticipated that

[ Powel ] would have a health problem which

would inpede the reinstatenent.” Thi s

statenent was nade at a tinme when [ Al exander]

was perfectly aware of the unani nous nedi cal
opi nion, including the considered view of the
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City's own physician, that no health problem
i npeded Powel | 's reinstatenent.

Id. at 135 (first alterationinoriginal). Inlater correspondence
with Powell's attorneys throughout the next year, Al exander
continued to treat his nedical condition as an unresol ved issue.

G ven this evidence, the court commtted no clear error
i n concluding that:

Al exander's failure to disclose . . . to
[Powel | 's attorney] in her conversations with
himthat, as of July 5, 1994, she had in her
possessi on unanbi guous docunentation of the
Cty Physician's opinion that Powell was fit
to return to work constitutes egregious
m sconduct and reflects the defendants' | evel
of determination to retaliate against Powell
for his wearlier lawsuit by blocking his
rei nst atenent by what ever neans.

Id. at 133.
d. Orission of the Letter from Subnissions to the
Court and Efforts to Involve Dr. Bird in Those
Oni ssi ons

The district court found that Al exander intentionally
omtted any reference to Dr. Bird's July 5, 1994, letter fromthe
affidavits and nunerous exhibits she submtted to the court in 1996
in response to Powell's notion to vacate the settl enent agreenent.
"Wrse," the court found, "Al exander forced a kind of fraud upon
Dr. Bird when she left any reference to the letter out of his
affidavit, which she drafted." Id. at 152. As a result, the
| etter's exi stence remai ned unknown to anyone except Al exander and

Dr. Bird until it materialized nore than one year later during
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di scovery in Powell's 1997 |awsuit. The court thus found that
"Al exander's deliberate suppression of the letter distorted the
record submtted to the court in an effort to avoid disclosure of
t he defendants' bad faith." |1d. at 138.

Al exander argues that she submtted the affidavits nerely
to docunment the City's tinmely responses to Powell's reinstatenent
requests and to show that any delay in Powell's reinstatenent was
not attributable tothe City's |ack of diligence but was the result
of Powell's own equivocation about whether to pursue disability
retirement instead. Dr. Bird's July 5, 1994, letter was, in her
view, irrelevant to that show ng. Yet Dr. Bird' s affidavit
describes his review of Powell's health status, including the
bi opsy results, in such detail that the absence of any reference to
the July 5, 1994, letter in which he reported his concl usi ons based
on that sane review is striking.

Al exander reiterates that she sinply did not view the
July 5, 1994, letter or its contents as material to Dr. Bird's
affidavit because it did not relate to the legitinate reasons for
the delay in Powell's reinstatenent, nanely, Powell's own failure
to satisfy the City's conditions by refusing to have a |liver biopsy
and by deciding to petition for disability retirement and expand
his taxi/linmusine business instead. The court refused to credit

this argunent in |ight of Al exander's professional experience as a
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litigation attorney engaged in a di spute about Powel|'s enpl oynent
qualifications. Instead, the court found that

[alny fair presentation of the docunents

pertinent to the dispute about reinstatenent

and the Settlement Agreenment generally nust

necessarily have included the July 5th letter,

which would have confirmed the absence for

nearly two years of any inpedinment to Powell's

rei nst at enent .

Id. The court did not err in determning that the effort required
to exclude a single letter froma list of notes and ot her proof of
t he communi cati ons between Al exander and Dr. Bird in his affidavit
constituted circunstantial evidence of deliberate om ssion.

The court also credited Dr. Bird's testinony that he
hi nsel f viewed the om ssion fromthe affidavit as unusual, although
he made no effort to correct it. Al exander argues that she should
not be charged with controlling Dr. Bird' s subm ssion to the court
in the formof his affidavit nerely because he m sunderstood her
directive to "hold off" on a "report" as neaning that he should
keep his July 5, 1994, letter confidential. She maintains that Dr.
Bird could easily have overridden her judgnent that the |letter had
no bearing on Powell's fulfillment of the settlenment agreenment's

reinstatenent conditions and that he could have nade the

appropriate additions to his own affidavit. W find no clear

1At trial, Al exander sought to introduce into evidence a fax
cover sheet that she sent to Dr. Bird along with the draft

affidavit, inviting him to add any information he thought
pertinent. The district court excluded the fax cover sheet because
it had not been listed as a proposed trial exhibit. On appeal
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error in the court's conclusion, based on Dr. Bird's testinony and
other evidence, that Dr. Bird deferred to Al exander's |[egal
expertise, as he expected her to defer to his medical opinions.

As for Al exander's own affidavit, acconpanied by forty-
nine exhibits, in which she docunented her efforts to cooperate
with Powell's attorneys in his reinstatenment effort, the court
again was not clearly erroneous in finding that her decision to
exclude the July 5, 1994, letter of Dr. Bird's from the court
filing was deliberate, as was her decision in 1994 not to pass the
letter on to Powell's attorney in the first place.

e. Summary

In short, after a careful review of the evidence of
Al exander's overall course of behavior, we find nothing clearly
erroneous in the findings of the district court that, cunul atively,
Al exander engaged in "particularly egregious msconduct,"” id. at
122, that was "outrageous and worthy of condemmation.” 1d. at 152
(internal quotation marks omtted).
B. Availability of Punitive Damages Under 42 U.S.C. § 1983

1. General Principles

Al exander argues that the evidence before the trial

court, and the court's factual findings thereon, failed to neet the

Al exander does not challenge this ruling.
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| egal standard for an award of punitive damages. !> Wile "punitive
damages are available in a 'proper' [42 U S.C.] § 1983 action,”

Smth v. Wade, 461 U.S. 30, 35 (1983) (citation omtted),*® such

damages are "not favored in the law and are allowed only wth

caution and within nornmal limts," MKi nnon v. Kwng Wh Rest., 83

F.3d 498, 508 (1st Cir. 1996).'* Whether a particular case arising
under 8 1983 is a "proper" case for an award of punitive damages is

a question of | aw subject to de novo review. See Marcano-Ri vera v.

Pueblo Int'l, Inc., 232 F.3d 245, 254 (1st Cir. 2000).

Puni tive danages may be awarded under 42 U S. C. § 1983
only where "the defendant's conduct is shown to be notivated by

evil motive or intent, or when it involves reckless or call ous

12Al exander al so chal l enges as clearly erroneous the district
court's findings supporting her liability for conpensatory damages
"to the extent that the district court's findings on the underlying
retaliation claimmy al so be said to support the punitive danmages
award."” We find nothing clearly erroneous in the findings required
to support the award of conpensatory damages for the retaliation
claim and we discuss here the court's analysis of Al exander's
underlying liability for deprivation of Powell's First Amendnent
right only to the extent necessary to provide a context for the
court's punitive damages anal ysis.

1342 U.S. C. 8§ 1983 states, in relevant part: "Every person who,
under color of any statute, ordinance, regulation, custom or
usage, of any State or Territory or the District of Colunbia,
subj ects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or inmmunities secured by the
Constitution and |laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for
redress . "

1Al exander does not challenge the anount of the punitive
damages award
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indifference to the federally protected rights of others.” Smth,

461 U.S. at 56. The Suprene Court has stated that the requisite

intent "at a mninunt is "recklessness in its subjective form"

Kol stad v. Am Dental Ass'n, 527 U.S. 526, 536 (1999).% Thus, "the

i nquiry should focus on the acting party's state of mnd," Ronano

v. U Haul Int'l, 233 F. 3d 655, 669 (1st Cr. 2000), and the central

guestion i s whet her the defendant acted "in the face of a perceived
risk that [her] actions [would] violate federal |aw " Kol stad, 527

U S at 536; see also D Marco-Zappa v. Cabanillas, 238 F.3d 25, 38

(st Cr. 2001).

We have interpreted Kol stad as distingui shing between a
defendant’s "intent to do [an] act"” and her intent "to effect a
civil rights violation" as a consequence of that act. |acobucci v.
Boulter, 193 F.3d 14, 26 (1st Cr. 1999) (citation omtted). The
Kol stad Court described several situations in the enploynent
di scrimnation context in which punitive danmages my be
I nappropri ate even though a defendant has engaged in intentional
acts of discrimnation:

In sonme i nstances, [an] enpl oyer may sinply be
unaware of the relevant federal prohibition.

There will be cases, noreover, in which the
enpl oyer discrimnates wth the distinct
belief that its discrimnationis lawful. The

underlying theory of discrimnation may be

“\Whi | e Kol stad addressed a claim for punitive damages under
42 U.S.C. § 198l1a, we consider "Kolstad's teachings [to be] fully
applicable to punitive danages under section 1983." |acobucci V.
Boulter, 193 F.3d 14, 25 n.7 (1st Gr. 1999).
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novel or otherw se poorly recognized, or an

enpl oyer nmay reasonably believe that its

di scrim nation satisfies a bona fide

occupational qualification defense or other

statutory exception to liability.
Id. at 536-37.%® Where the underlying liability for deprivation of
a federally protected right under 8 1983 rests on a finding of
i ntentional conduct, then, the state of m nd requirenent for the
avai lability of punitive danmages limts those damages to that
"subset of cases,” id. at 534, in which a plaintiff also adduces
evi dence that permts an i nference that the def endant was aware of

the risk that those intentional acts would violate federal |aw

2. Powell's Constitutionally Protected Right to
Petition the Courts for Redress of Grievances

As the district court recognized, "[o]ur constitutional
system gives every citizen the right to seek redress in the
courts . . . without fear that recourse to the law will make that
citizen atarget for retaliation.”™ Powell, 221 F. Supp. 2d at 121.
The First Amendnent to the U S. Constitution provides, in rel evant
part: "Congress shall make no law . . . abridging the freedom of
speech, or of the press; or the right of the people peaceably to

assenble, and to petition the Governnment for a redress of

¥This case does not resenble any of these situations.
Al exander did not argue at trial that her retaliation for Powell's
exercise of his First Amendnent right to petition the courts was
sonmehow lawful or that Powell's filing of the 1991 |awsuit was
beyond t he scope of the First Anmendnment's protection. Rather, she
contested the factual basis for a finding of retaliation in the
first instance.
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gri evances. " For decades, the Suprene Court has consistently
recogni zed the right to petition all branches of the governnent,

including the courts, Cal. Mtor Transp. Co. v. Trucking Unltd.

404 U. S. 508, 510 (1972), for redress of grievances as "anong the
nost precious of the liberties safeguarded by the Bill of Rights."

United Mne Wrkers, Dist. 12 v. 1l1l. State Bar Ass'n, 389 U S

217, 222 (1967).' The Suprene Court has also identified "the
pur pose behind the Bill of Rights, and of the First Anendnent in
particular: to protect unpopular individuals fromretaliation --
and their ideas from suppression -- at the hand of an intolerant

society.” Mlntyre v. Ohio Elections Conmin, 514 U S. 334, 357

(1995).
Clains of retaliation for the exercise of First Anendnent

rights are cogni zable under 8 1983. See, e.9g., M. Healthy Cty

YThe right to petition the courts for redress also inplicates
the First Anendnent right of free speech. See United M ne Wrkers,
389 U.S. at 222 (rights to assenble and to petition the governnent

for redress of grievances "are . . . intimately connected, both in
origin and in purpose, with the other First Amendnent rights of
free speech and free press. 'All these, though not identical, are

i nseparable."") (quoting Thomas v. Collins, 323 U S 516, 530
(1945)); NAACP v. Button, 371 U.S. 415, 429 (1965) (civil rights
"litigation is a nmeans for achieving the |awful objectives of

equality of treatnent by all government . . . . It is thus a form
of political expression. . . . And under the conditions of nodern
government, litigation may well be the sol e practicabl e avenue open

to a mnority to petition for redress of grievances."); see also
Robert L. Tsai, Conceptualizing Constitutional Litigation as Anti -
Gover nment Expression: A Speech-Centered Theory of Court Access, 51
Am U L. Rev. 835, 838 (2002) (advocating treatnent of "an
individual's efforts to secure her constitutional rights as the
equi val ent of engaging in anti-governnment expression").
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Sch. Dist. Bd. of Educ. v. Doyle, 429 U S. 274 (1977) (school

board's refusal to renew untenured teacher's <contract in
retaliation for exercise of right to free speech actionable)

"Retaliation, though it is not expressly referred to in the
Constitution, i s nonethel ess acti onabl e because retaliatory actions
may tend to chill individuals' exercise of constitutional rights.”

ACLU of Md., Inc. v. Wconmco County, 999 F.2d 780, 785 (4th Gr

1993). Retaliation for the exercise of the right to petition the
courts for redress may take many forns, ranging from potentia
negative treatnent for the nmere threat to file suit in the future,

see, e.09., Poole v. County of Oero, 271 F.3d 955, 960 (10th Cr

2001) (recognizing retaliatory prosecution claim where police
instituted crimnal charges after receiving indication of
plaintiff's intent to file civil suit), to actual economc injury

following the filing or pursuit of grievances, see, e.q, Collins v.

Nuzzo, 244 F.3d 246, 251 n.2 (1st Cr. 2001) (treating claimthat
Iicense application was deni ed because of applicant's exercise of
right to appeal prior denial of license renewal as "an ordinary
claim of wunconstitutional retaliation for protected speech in
violation of the First Amendnment"); Fishman v. dancy, 763 F.2d
485, 486-87 (1st Cir. 1985) (attenpts to termnate public schoo
teacher who had filed nore grievances "than any other . . . teacher
had ever filed" and who had engaged in other First Amendnent

activities cogni zabl e under § 1983).
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In order to prevail on a § 1983 claimof retaliation for
First Anendnent activity under the | egal standard enunciated in M.
Healthy, a plaintiff nust first show "that his conduct was
constitutionally protected, and that this conduct was a
‘substantial factor' or . . . a 'notivating factor'" for the
defendant's retaliatory decision. 429 U S. at 287. The defendant
may then avoid a finding of liability by showng that "it would
have reached the sane decision . . . even in the absence of the

protected conduct." 1d.?*®
In this case, the district court concl uded:

There is no question that Powell engaged in
constitutionally protected conduct by filing
the 1991 lawsuit against Pittsfield, its
officials, and police officers. Def endant s
have not alleged that Powell's 1991 litigation
was "basel ess” and therefore not wthin the
shelter of the First Anendnent, see Bill
Johnson's Restaurants, Inc. v. NL.RB., 461
Uus 731, 741, 76 L. Ed. 2d 277, 103 S. Ct.
2161  (1983), or ot herwi se  unprotected.
Conni ck v. Myers, 461 U.S. 138, 148 n. 8, 75 L.
Ed. 2d 708, 103 S. C. 1684 (1983) ("right to
protest racial discrimnation [is] a matter
I nherently of public concern"). G ven the
substanti al settl enent obtained by the
plaintiff in 1993, any argunent that the 1991
| awsuit was basel ess woul d be frivol ous.

Powel |, 221 F. Supp. 2d at 140-41. The court found that Powell's

| awsuit alleging racial discrimnation created hostility in the

8\\¢ recogni ze that "[a] retaliatory state of mind typically
iIs not susceptible to proof by direct evidence." Ferranti v.
Moran, 618 F.2d 888, 892 (1st Cir. 1980) (plaintiff properly stated
claimof retaliation based on circunstantial evidence).
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police departnent, id. at 124, which Al exander represented as City
Solicitor, and that she was aware that his return to the police
force would cause "friction." Id. The district court then
concluded that, nore likely than not, Al exander and the Mayor
retaliated against Powell for his constitutionally protected
conduct because they "knew that if [he] was reinstated and
thereafter filed another |awsuit, they would have to deal withit."
Id. at 142.17°

3. The District Court's Punitive Damages Analysis

In its richly detailed and carefully crafted 87-page
opi nion, the court devoted slightly | ess than two pages at the end
of the opinionto its punitive damages analysis. This observation
is not a criticism Rather, we make that observation to nmake the
i nportant point that the relatively brief punitive damages anal ysi s
at the end of the opinion unm stakably draws upon the conpendi ous
factfinding and |egal analysis on the claim for conpensatory
damages that precedes it.

Based on Al exander's handwitten notes docunenting her
phone conversation with a coll eague about the ADA, the district
court concluded in part that punitive danages were authorized in

this case because "Al exander's notes reflect that she was aware

The court also found that Al exander failed to establish by
a preponderance of the evidence that she woul d have nade the sane
decision to delay Powell's reinstatenent in the absence of his
protected conduct. See Powell, 221 F. Supp. 2d at 143.
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that her actions violated federal |law, and thus she 'acted in the

face of a perceived risk that [her] actions woul d lead to that
result. Id. at 152 (quoting Kolstad, 527 U S. at 536) (alteration
in original).?® However, the "federal |aw' to which "Al exander's
notes" refer (the ADA) was not in fact the sanme federal |aw that
the court found Al exander to have violated (the First Amendnent
right to seek redress in the courts as protected by § 1983).
| ndeed, Powel| brought no claimunder the ADA agai nst any of the
defendants, and only the Cty of Pittsfield was subject to his
claimunder the related Rehabilitation Act.?* Id. at 122.

In order to recover punitive danmages, a plaintiff

ordinarily must "establish[] liability for either conpensatory or

nom nal damages." Kerr-Selgas v. Am Airlines, Inc., 69 F.3d 1205,

1215 (1st Cir. 1995) (plaintiff nust nake "a tinely request for
nom nal damages"). G ven the absence of a claim by Powell that
Al exander violated his rights under the ADA, her subjective

awar eness of the risk that she m ght violate Powell's rights under

20Qur review of the record having reveal ed no notes witten by
Al exander that explicitly refer to any other federal |aw, we assune
that the district court referred to her notes on the ADA al one.

2'The Rehabilitation Act provides, in relevant part: "No
otherwse qualified individual wth a disability in the United
States . . . shall, solely by reason of her or his disability, be

excluded fromthe participation in, be denied the benefits of, or
be subjected to discrimnation under any program or activity
recei ving Federal financial assistance or under any program or
activity conducted by any Executive agency or by the United States
Postal Service." 29 U S.C 8§ 794(a). See also id. § 794(d)
(adopting standards of the ADA for application).
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the ADAwi th her retaliatory conduct isirrelevant to the propriety
of an award of punitive danmages for a 8 1983 violation of a First

Anmendrent right. See lacobucci, 193 F.3d at 27 (evidence tending

to show that defendant was aware of the risk of violating
plaintiff's right to be free fromexcessive force during arrest had
no bearing on defendant's subjective intent towards plaintiff's
right to be free from arrest w thout probable cause, the right

defendant actually violated wunder § 1983). The court's
determi nation that Al exander perceived the risk that her actions
woul d violate Powel|'s federally protected rights under the ADA

therefore, does not support an award of punitive damages for
Al exander's viol ation of Powell's First Anendnent right to petition
the courts for redress. Instead, the court had to find, explicitly
or inplicitly, that Al exander's retaliatory actions manifested at
| east "reckless or callous indifference to" Powell's First
Amendnent right. Smth, 461 U S. at 56. For the reasons we now
set forth, we are satisfied that the court inplicitly made such a
finding, and that this finding is legally and factually
support abl e.

Inits punitive damages anal ysis, the district court al so
justified its award of punitive damages because "Al exander's
actions in this case were both outrageous and reprehensible.”
Powel I, 221 F. Supp. 2d at 152. The court then provided a non-

exhaustive list of exanples of her acts and om ssions, discussed in
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detail above in Part I11.A 2, underlying that determ nation. "In
short,” the district court concluded, "Al exander engaged in a
course of behavior that this court deens to be outrageous and
worthy of condemmation.” [d. (internal quotation marks onmitted).

Wil e the Suprene Court's decision in Kolstad clarified
that "the presence (or absence)" of egregious or outrageous acts
"does not initself determne the propriety (or |lack of propriety)
of punitive damages in a given case," lacobucci, 193 F.3d at 26
(citation omtted), such danages renmain available where a
defendant's egregious intentional conduct itself denonstrates her
perception of a "risk that [her] actions [would] violate federal
| aw. " Kol stad, 527 U S. at 536. "To be sure, egregious or
outrageous acts nay serve as evidence supporting an inference of
the requisite '"evil notive.'"™ 1d. at 538. | ndeed, "[c]onduct
war r ant i ng punitive awar ds has been characteri zed as
"egregious' . . . because of the defendant's nental state.” 1d.

W have described the plaintiff's obligation to
denonstrate a defendant's state of m nd regardi ng the consequences
of her intentional acts as "a heightened burden.” Zinmernman v.

Direct Fed. Credit Union, 262 F.3d 70, 84 (1st GCr. 2001)

(di stinguishing state | aw standard for punitive damages fromthat
i nposed by § 1983). This description nerely reflects the dua
purposes that a plaintiff's evidence nust serve in a case where

punitive danages are sought; it does not preclude evidence of
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egregi ous m sconduct from serving, in appropriate circunstances,
bot h as evi dence of the alleged violation of a federal right and as
evi dence of the defendant’s awareness of the risk that her actions
woul d violate that federal right.

I ndeed, in cases involving retaliation, a defendant's
"actions and the effect of those actions are closely connected in
a way not necessarily present in other types of cases.” Che v.

Mass. Bay Transp. Auth., 342 F. 3d 31, 41 (1st G r. 2003) (remandi ng

for jury trial on punitive damages where enployer engaged in
"intentional discrimnatory retaliation"). The |legal standard for
a finding of liability for retaliation (the underlying liability
claimin a case such as this) already entails an inquiry into a
defendant's notive as well as into the legally protected nature of

the plaintiff's conduct. See M. Healthy, 429 U S at 287

(plaintiff nust show "that his conduct was constitutionally
protected, and that this conduct was a 'substantial factor'
or . . . a 'notivating factor'" for the defendant's retaliatory
decision to shift burden to defendant). Were a defendant engages
in particularly "outrageous"” acts of retaliation and where the
ri ght whose exercise triggers those retaliatory acts is a well-
established constitutional right, a factfinder "could, but need
not, fairly infer that the [defendant] harbored malice or reckless

i ndifference" towards that federal right. Che, 342 F.3d at 42.
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Al t hough the specific intent to violate a plaintiff’s
federally protected right will support a punitive damages award,
"reckless indifference" towards a plaintiff's federally protected
right also suffices to authorize liability for punitive damages

under § 1983.% See, e.qg., D narco-Zappa, 238 F.3d at 38 (finding

no abuse of discretion in award of punitive damages where "[t]he
extent of federal statutory and constitutional |aw preventing
discrimnation on the basis of ethnicity or race suggests that
def endants had to know that such discrimnation was illegal, and
that [defendants' discrimnatory conduct] exhibited 'reckless and
callous indifference' to [plaintiff's] federal rights, if not evil

intent.") (citation omtted); Rubinstein v. Admrs of Tul ane Educ.

Fund, 218 F.3d 392, 406 (5th G r. 2000) (evidence that defendant's

agent retaliated against plaintiff "because he 'haul ed col | eagues

22ln his majority opinionin Snmth v. Wade, 461 U. S. at 42-43,
Justice Brennan parsed various fornulations of the standard of
reckl essness that suffices to authorize an award of punitive
damages i n the absence of "actual malice.” He quoted the standard
announced in MIlwaukee & St. Paul Ry. Co. v. Arns, 91 U S. 489,
493, 495 (1876), as an exenplar: "that reckless indifference to the
rights of others which is equivalent to an intentional violation of
them . . . that entire want of care which would raise the
presunption of a conscious indifference to consequences."” Justice
Br ennan noted that this st andard di sti ngui shes bet ween
"indi fference, conscious or otherwi se,” and "intent," whil e hol di ng
both states of mnd of simlar culpability. Smth, 461 U S at 43
n.10. In Kolstad, the Suprene Court clarified that in the context
of intentional discrimnation, a defendant nust act "in the face of
a perceived risk that its actions will violate federal |law to be
l[iable in punitive damages." Kolstad, 527 U. S. at 536. W have
t hus described the standard as requiring "conscious indifference"
towards a plaintiff's federally protected rights. lacobucci, 193
F.3d at 26.
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intocourt totry toresolve differences' . . . indicates a healthy
disdain for [plaintiff's] rights to seek redress in the courts for
perceived wongs [and was] adequate to neet the standard of
reckless indifference at least, if not outright aninus, towards
t hose rights").

As noted, the court found that Alexander's retaliatory
actions "were especially unworthy of a City Solicitor.” Powell,
221 F. Supp. 2d at 152-53. In our judgnent, this focus by the
court on conduct unworthy of an attorney reflects the district
court's inplicit finding that Al exander, as a fornmer general
litigator, as City Solicitor (however over burdened and
i nexperienced in nunicipal law),*® and as the attorney who
negoti ated the 1993 settl ement agreenment, recogni zed and acted with
"reckl ess or callous indifference" towards Powel |'s constitutional
right to petition the courts for redress. Smith, 461 U S. at 56.
In other words, as an attorney, Al exander surely understood that
Powell's filing of his 1991 | awsuit was an exercise of his First
Amendrent right to petition the governnent for redress, and that in

retaliating against himfor the filing of that lawsuit she risked

ZAccording to the district court, "[w hen [ Al exander] started
[the job of City Solicitor], the [S]olicitor's office was in bad
shape. There was a huge nunber of cases, and files were on the

fl oor. Al exander had been a general litigator and had no
experience in nmunicipal law. She was working 12-15 hours per day,
6 days a week, and had only one half-tine assistant. Due to her

efforts, the organi zation and professionalism of the Solicitor's
office quick[l]y inproved.” Powell, 221 F. Supp. 2d at 122.
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violating his right under the Constitution. Her conduct was
particularly unworthy of a City Solicitor because of her call ous
indi fference to Powel | 's exercise of that right. |I|ndeed, Al exander
never argued at trial or on appeal that Powell's filing of his 1991
| awsuit was not protected by the First Anendnment or that she was
unaware that retaliation against Powell could violate his First
Amendnent right to seek redress in the courts. Mreover, there is
substantial evidence in this record of Al exander's "consci ousness
of wrongdoing,” MKinnon, 83 F.3d at 509, in the form of her
el aborate efforts to prevent Dr. Bird's critical July 5, 1994,
letter (which the court found "cleared Powell to go back to work,"
Powel I 221 F. Supp. 2d at 152), fromcomng to |light.

W conclude, therefore, that the district court's
detailed factual analysis of Al exander's conduct, including the
exanpl es it specifically identified as "outrageous and
reprehensi bl e" and "especially unworthy of a City Solicitor,"”
Powel I, 221 F. Supp. 2d at 152-53, supports its inplied finding
that Al exander acted "in the face of a perceived risk that [her]
actions [would] violate federal |aw[Powell's First Anendnent ri ght
under § 1983]," Kolstad, 527 U.S. at 536, and thus with sufficient
"evil notive" or "reckless or callous indifference to the federally
protected rights of others,” Smth, 461 US. at 56, to neet the

| egal standard for punitive damages under § 1983.
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III.

W turn to Alexander's argunent, raised for the first
time on appeal, that she is not subject to punitive danages because
she did not have proper notice that she was being sued in her
i ndi vidual capacity.? Both Powell's conplaint and anended
conplaint were silent on the capacity in which he sought to sue
Al exander, whomthe conplaints identified as "a natural person who
at all tines pertinent tothis conplaint was the City Solicitor for
the defendant City of Pittsfield."

A. Per Se Approach or Course of Proceedings

Al exander invites us to adopt a bright-line, or "per se,"
approach to resolving a conplaint's anbiguity or silence on the
i ssue of capacity, such as that enployed by the Eighth Crcuit.
Under this approach, a defendant governnental official is presuned
to be sued solely in his or her official capacity unless the

conplaint specifically states otherw se. See, e.qg., Johnson v.

Qut board Marine Corp., 172 F.3d 531, 535 (8th Gr. 1999) ("[Only

an express statenment that [governnental officials] are being sued

in their individual capacity will suffice to give proper notice to

2*Powel | argues that Al exander has forfeited this issue by
failing to raise it by objection to the magistrate judge's report
and recomendati on regarding sunmary judgnent, at trial in her
notions pursuant to Fed. R CGv. P. 52(c), or after trial in a
notion to amend judgnment or notion for a new trial. This court
may, in its discretion, excuse forfeiture, and we choose to do so
here to resolve this inportant issue. Chestnut v. Gty of Lowell,
305 F.3d 18, 20 (1st G r. 2002) (en banc) (per curiam.
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the defendants . . . ."); Egerdahl v. Hibbing Crty. Coll., 72 F. 3d

615, 620 (8th Gr. 1995) ("[P]laintiff's conplaint [nust] contain
a clear statenment of her wish to sue defendants in their personal
capacities."). In Nix v. Norman, 879 F.2d 429, 431 (8th Cr.
1989), the Eighth Grcuit enphasized the inportance of giving

governnmental officials clear notice of the capacity in which they

are being sued at the outset of litigation -- in the conplaint
itself. Early and explicit notice permts governmental official
defendants who are subject to personal liability for nonetary

damages to assess nmatters crucial to their litigation strategy,
including the propriety of raising particular defenses avail abl e
only to governnmental officials sued in a particular capacity. For
exanpl e, while an of ficial -capacity defendant nmay rai se t he def ense
of sovereign immnity, a personal-capacity defendant may assert
"obj ectively reasonable reliance on existing law," a defense not

avai lable to official -capacity defendants. See Kentucky v. G aham

473 U. S. 159, 167 (1985) (setting forth defenses to liability under

8§ 1983 to "illustrate the basic distinction between personal - and
of ficial-capacity actions"). Def endants with early notice of
potential personal liability nay al so assess "the availability of

i nsurance coverage and whether there are potential conflicts of
i nterest that mi ght require separate representation of defendants."

Charron v. Picano, 811 F. Supp. 768, 772 (D.R 1. 1993).
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Not wi t hstanding the concerns reflected in the Eighth
Crcuit's analysis, the other circuits have, wth virtual
unanimty, adopted the "course of proceedings" test as the better
approach. 2> The Suprene Court has al so acknow edged t hat:

I n many cases, the conplaint will not clearly
speci fy whet her officials are sued personally,

in their official capacity, or both. "The
course of proceedi ngs" in such cases typically
will indicate the nature of the liability

sought to be inposed.
G aham 473 U.S. at 167 n.14 (quoting Brandon v. Holt, 469 U. S.
464, 469 (1985)). We now join the nultitude of circuits enpl oying
the "course of proceedi ngs" test, which appropriately bal ances a
defendant's need for fair notice of potential personal liability
against a plaintiff's need for the flexibility to develop his or

her case as the unfolding events of litigation warrant. |n doing

so, we decline to adopt a fornmalistic "bright-1line" test requiring

»See, e.g., More v. Gty of Harriman, 272 F.3d 769, 772 (6th
Cr. 2001); Atchinson v. District of Colunbia, 73 F.3d 418, 425
(D.C. Cir. 1996) (approving course of proceedings test but
declining to enploy it where conplaint was not silent on issue of
capacity of suit); Biggs v. Meadows, 66 F.3d 56, 58 (4th Gr.
1995); Colvin v. MDougall, 62 F.3d 1316, 1317 (11th G r. 1995);
Frank v. Relin, 1 F.3d 1317, 1326 (2d Cir. 1993); Houston v. Reich,
932 F.2d 883, 884 (10th Cir. 1991); Price v. Akaka, 928 F.2d 824,
828 (9th Cir. 1990); Melo v. Hafer, 912 F.2d 628, 635 (3d Cr.
1990), aff'd on other grounds, 502 US 21, 24 n.* (1991)
(declining to resolve circuit split on proper approach to capacity
anal ysis); Shockley v. Jones, 823 F.2d 1068, 1071 (7th G r. 1987)
(presunption favoring official-capacity suit only is not
conclusive; "a court nust |look to the manner in which the parties
have treated [the] suit”). See also Pieve-Marin v. Conbas- Sancho,
967 F. Supp. 667, 669 (D.P. R 1997) (applying course of proceedi ngs
test); but see Charron, 811 F. Supp. at 772 (D.R 1. 1993) (applying
per se test).
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a plaintiff to use specific words in his or her conplaint in order
to pursue a particular defendant in a particular capacity.
However, we do not encourage the filing of conplaints which do not
clearly specify that a defendant is sued in an individual capacity.
To the contrary, it is a far better practice for the allegations in
the conplaint to be specific. A plaintiff who |eaves the issue
murky in the conplaint runs considerable risks under the doctrine
we adopt today.

Under the "course of proceedings" test, courts are not
limted by the presence or absence of | anguage identifying capacity
to suit on the face of the conplaint alone. Rat her, courts may
exam ne "the substance of the pleadings and the course of
proceedings in order to determne whether the suit is for

i ndividual or official liability." Pride v. Does, 997 F.2d 712,

715 (10th Cr. 1993). Factors relevant to this analysis include
"the nature of the plaintiff's clains, requests for conpensatory or
punitive damages, and t he nature of any defenses raised in response
to the conplaint, particularly clainms of qualified imunity."

More v. Gty of Harriman, 272 F.3d 769, 772 n.1 (6th Cr. 2001);

see also Biggs v. Meadows, 66 F.3d 56, 61 (4th Gr. 1995). A court

may al so take into consideration "whether the parties are still in
the early stages of litigation," Mwore, 272 F.3d at 772 n.1,
I ncl udi ng whet her anmendnent of the conplaint nay be appropriate.

No single factor is dispositive in an assessnent of the course of
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proceedi ngs. "Throughout, the underlying inquiry remains whether
the plaintiff's intentionto hold a defendant personally |iable can
be ascertained fairly." Biggs, 66 F.3d at 61
B. The Course of Proceedings Here

In this case, the course of proceedi ngs gave Al exander
fair notice that she was being sued in her individual capacity.
First, Powell's conplaint and amended conpl ai nt cont ai ned a prayer
for punitive damages. The prayer for punitive damages could only
be brought agai nst defendant governnental officials who were sued
in their individual capacities. Cains for punitive danages are
not available against a nunicipality, such as the City of

Pittsfield, under 8 1983. City of Newport v. Fact Concerts, Inc.

453 U. S. 247, 259-60 (1981). Because bringing suit against a
governnmental official in his or her official capacity is tantanount
to bringing "suit against the official's office,” WIIl v. Mch.

Dep't of State Police, 491 U. S. 58, 71 (1989), it follows that

punitive damages are not avail abl e agai nst governnental officials
sued in their official capacities. See Biggs, 66 F.3d at 61.
Recogni zi ng these | egal principles, A exander filed a joint answer
on behalf of all the defendants naned in Powell's conplaint,
rai sing, anmong other affirmative defenses, a qualified immunity
def ense. "[ T] he assertion of that defense indicates that the
defendant interpreted the plaintiff's action as bei ng agai nst [ her]

personal ly." Biqggs, 66 F.3d at 61
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Al exander argues that both Powell's claim for punitive
damages and her assertion of a qualified immunity defense were
nmerely perfunctory pl eadi ngs and shoul d not be taken as notice of
the capacity in which she was sued. Yet "the assertion of
qualified immnity provides sone indication" that Al exander is "not
prejudi ced by our treating [the] conplaint as one brought agai nst
[her] in [her] personal capacit[y]." 1d. (according |l ess weight to
rai sing of qualified immunity defense where defendants al so rai sed
sovereign imunity).

Al exander al so argues that subsequent indications of the
capacity in which she was sued cane too late in the litigation to
provide her with adequate notice. For exanple, the magistrate
j udge' s concl usi on that Al exander was bei ng sued in her individua
capacity energed only in a report and recommendation regarding
summary judgnent, nore than three years after the litigation's

inception. See Powell v. City of Pittsfield, 143 F. Supp. 2d 94,

115 (D. Mass. 2001) (adopting nmgistrate judge's report and
recommendat i on di scussing availability of suit agai nst defendants
intheir individual capacity under various statutes). However, the
relevant tinme frame of the course of proceedings varies for each
i ndi vi dual case and may i nclude events occurring after the initia

pl eadi ngs. See, e.qg., More, 272 F.3d at 774 ("Subsequent filings

in a case,"” including responses to notions to dismss for failure

to state a claimor to notions for summary judgnment, "may rectify
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deficiencies in the initial pleadings."); Houston v. Reich, 932
F.2d 883, 885 (10th G r. 1991) ("pleadings, pre-trial order, and
[jury] instructions nma[d]le it clear" that defendants were being
sued in both official and individual capacities). Here, Al exander
reiterated her early assertion of qualified immunity as an
affirmati ve defense in her individual notion for sumary judgnent.

Al exander mekes nuch of the fact that Powel |l's conpl ai nt

identified her as "a natural person who at all tinmes
pertinent . . . was the Cty Solicitor for the defendant Cty of
Pittsfield,” that is, as a nunicipal governnental official. She
asserts that this | anguage strongly suggests Powel | intended to sue

her solely in her official capacity. However, "under § 1983, a
plaintiff may sue a [governnental] officer in [her] individua
capacity for alleged wongs conmtted by the officer in [her]
official capacity.” Price v. Akaka, 928 F.2d 824, 828 (9th Cr.
1990) . It sinply "does not follow that every tine a public
official acts under color of state law, the suit nust of necessity
be one agai nst the official in his or her official capacity.” Mlo
v. Hafer, 912 F.2d 628, 636 (3d Gr. 1990), aff'd, 502 U.S. 21
(1991).

Powel | points out that he did not seek to establish that
Al exander "acted in accordance with a governnental policy or
custom " Biggs, 66 F.3d at 61, as would be expected in an official -

capacity suit. See Conner v. Reinhard, 847 F.2d 384, 394 n.8 (7th

- 44-



Cr. 1988) (noting plaintiff's failure to "assert that the
defendants foll owed a policy or custom of the city as required in
of ficial -capacity suit). Powel | thus argues that he gave no
indication here that he was suing Alexander in her official
capacity, nmuch I ess solely in that capacity. O course, Powell was
free to sue Alexander in either or both of her official and
personal capacities. Thus, the central inquiry remai ns whet her the
course of proceedings here gave Alexander fair notice of an
i ndi vi dual -capacity suit, regardl ess of the presence or absence of
al | egations supporting an official-capacity suit.

Vi ewed as a whol e, the course of proceedings in this case
gave Al exander fair notice that she was being sued in her
i ndi vidual capacity and was subject to personal liability for
punitive danages.

Iv.

Powel I noves for reasonable attorney's fees and costs of
appeal pursuant to 42 U S C. § 1988. Recogni zing that the
avai lability of such an award is i ntended to conpensate prevailing
plaintiffs for the tinme and expense required to vindicate their

federally protected civil rights, see Aubin v. Fudala, 821 F. 2d 45,

47 (1st Cr. 1987); Coalition for Basic Human Needs v. King, 691

F.2d 597, 602-03 (1st Gr. 1982), we grant Powell's notion and
remand to the district court for a determ nation of the appropriate

amount of attorney's fees and costs. See Aubin, 821 F.2d at 48
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(remanding for award of attorney's fees and costs incurred on

appeal ); Souza v. Southworth, 564 F.2d 609, 613 (1st Cr. 1977)

(award of attorney's fees for appellate work involves "factua
findings nore appropriately nade by a district court” than by court
of appeal s).

Powel | al so nmoves for an additional or alternative award
of "just damages and single or double costs" pursuant to Federal
Rul e of Appellate Procedure 38 on the ground that Al exander's
appeal was frivol ous. Al though we affirm the district court's
award of punitive damages and decline Alexander's invitation to
adopt a "per se" approach to the issue of pleading the capacity in
which a governnmental official is sued, this appeal was not
frivolous. Establishing that a trial court's factual findings are

clearly erroneous may be "a steep uphill clinb,"” Fed. Refinance

Co., 352 F.3d at 27, but it is not an inpossible feat. Moreover,
Al exander was entitled to de novo review on the ultinmte question
of whet her she had the requisite state of mnd to support an award
of punitive damages. Finally, Alexander's reliance on Eighth
Circuit precedent as persuasive authority supporting her argunent
for a "per se" rule on capacity, an issue of first inpression in
this circuit, was plausible. Finding that Al exander's appeal was
neither "perfunctory” nor wasteful of judicial resources, see

Johnson v. Allyn & Bacon, Inc., 731 F.2d 64, 74 (1st Cr. 1984), we

deny Powel|'s Rule 38 notion.
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Affirmed. Remanded for an award of reasonable attorney's
fees and costs of appeal pursuant to 42 U.S.C. § 1988.
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