United States Court of Appeals
For the First Circuit

No. 02-2286
02- 2682
UNI TED STATES OF AMERI CA,

Appel | ee,
V.
JOSE SERRANO- BEAUVAI X; MAHMUD JUMA- Pl NEDA,

Def endants, Appell ants.

APPEALS FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF PUERTO RI CO

[ Hon. José Antonio Fusté, U.S. District Judge]

Bef or e

Torruella, Lynch, and Lipez, Crcuit Judges.

Mar k Di anond for appell ant Jose Serrano- Beauvai X.

Ceorge J. West for appellant Mahnud Juma- Pi neda.

Thomas F. Kl unper, Assistant United States Attorney, wth whom
HS Garcia, United States Attorney, and Nelson Pérez-Sosa,
Assistant United States Attorney, Senior Appellate Attorney, were
on brief, for appellee.

March 4, 2005




LYNCH, Circuit Judge. Jose Serrano-Beauvai x and Mahmud

Juma- Pineda were participants in a large conspiracy which
transported drugs under the protection of corrupt police officers
in the Puerto Rico Police Departnent. The conspiracy is described

in United States v. Flecha-Mldonado, 373 F.3d 170, 172-74 (1st

Cr. 2004), uphol ding the conviction of one of Serrano's and Juma's
Co-conspirators.

In brief, Serrano, a forner police officer who had been
expelled fromthe force, helped to recruit Juma, a police officer
at the tinme, to provide armed escort for a shipnment of ten
kil ograns of cocaine in Cctober, 2000. Juna rode with the drugs
and carried a pistol. Serrano rode in another car and conducted
counter-surveillance and advised his codefendants through cell
phones. They each received a $5000 paynent for their services in
the crine.

Each defendant pled guilty to charges of conspiracy to
distribute in excess of five kilograns of cocaine in violation of
21 U.S.C. 88 841(a) and 846 (Count One), and of carrying firearns
(and aiding and abetting of sanme) in furtherance of a drug
trafficking crine in violation of 18 U . S.C. 88 924(c¢c)(1)(A (i) and
2 (Count Three). Each defendant stipulated to being personally
responsi bl e for one kil ogram of cocaine. |In the plea agreenents,

each also agreed to certain sentencing enhancenents and



acknow edged that each did not qualify for safety-valve treatnent
under the Sentencing Cuidelines.

Serrano was sentenced to 63 nonths' inprisonnent for
Count One and a consecutive term of 60 nonths for Count Three
Juma was sentenced to 60 nmonths' inprisonnent for Count One and a
consecutive termof 60 nonths for Count Three.

Serrano appeals from his conviction for the firearns
count, contending that his guilty plea was procedurally flawed
under Fed. R Cim P. 11(b)(3).* W reject this argunent because
there was no error during the Rule 11 colloquy. Serrano and Junm
bot h appeal their sentences, raising a variety of argunents, nost
of which were wai ved by their plea agreenents. Serrano al so rai ses

a claimof plain error as to his sentence under United States v.

Booker, 543 US. _ , 125 S C. 738 (2005). W reject this
argunment as well because Serrano has failed to carry his burden
that there is a "reasonabl e probability” that he woul d be sent enced

nore leniently under an advisory Guidelines system See United

States v. Antonakopoul os, No. 03-1384, 2005 W. 407365, at *4 (1st

Cr. Feb. 22, 2005).

'Rule 11(b)(3) resulted from the recodification of its
predecessor, Rule 11(f), in Decenber of 2002. See United States v.
Ventura-Cruel, 356 F.3d 55, 60 n.5 (1st GCr. 2003). However, the
change in |anguage between Rule 11(b)(3) and Rule 11(f) is only
stylistic. 1d.
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A. Serrano's Appeal

1. The @Quilty Plea To Count Three

Serrano argues for the first time on appeal that the
district court erred procedurally in accepting his guilty plea to
Count Three. His argunent is that the district court failed to
"expl ore the factual basis of the guilty plea" as required by Fed.
R Cim P. 11(b)(3), which states: "Before entering judgnent on a
guilty plea, the court nust determne that there is a factual basis
for the plea." Serrano argues that had the district court done so,
it would have found that there was no factual basis for Serrano's
guilty plea because Serrano only admtted to providing "arned
transport” for the drug shipnent, but not to having possessed a
firearm The adm ssion that he was "arned" was insufficient, he
now ar gues, because it m ght have neant that he was "arned with a
big stick."

We review a Rule 11 challenge raised for the first time

on appeal only for plain error. United States v. Vonn, 535 U. S.

55, 74-76 (2002); United States v. Cheal, 389 F.3d 35, 40 (1st

Cir. 2004); see also United States v. MIls, 329 F.3d 24, 27 (1st

Cir. 2003) ("An error not objected to at the plea hearing is
reversible only where the error is plain, affects the defendant's
substantial rights, and seriously affects the fairness of the

proceeding.”). As to the underlying issue of conpliance with the

-4-



Rule, "[o]n a plea, the question under Rule 11(f) [now Rule
11(b)(3)] is not whether a jury would, or even would be likely, to
convict: it is whether there is enough evidence so that the plea
has a rational basis in facts that the defendant concedes or that
t he governnment proffers as supported by credi bl e evidence.” United

States v. Gandi a- Maysonet, 227 F.3d 1, 6 (1st Cr. 2000). In this

case, there was no error.

Serrano' s argunment m scharacterizes his plea colloquy by
ignoring the aiding and abetting and in furtherance of the
conspiracy aspects of the charge against himin Count Three. The
district court's Rule 11 colloquy focused on those aspects of the
char ge. It is irrelevant whether there were facts to show that
Serrano was personally arned with a gun or a big stick. During the
Rul e 11 coll oquy, Serrano specifically agreed that in "aiding and
abetting each other a gun was possessed in furtherance of the
conspi racy" (enphasis added). Furthernore, Serrano's counsel
expl ai ned that Serrano understood that although he "did not carry

the firearnt (enphasis added), he was responsible for the

firearm(s) carried by his codefendant(s) under Pinkerton v. United

States, 328 U. S. 640 (1946). Rule 11(b)(3) is neant to "protect a
defendant who is in the position of pleading voluntarily wth an
understanding of the nature of the charge but w thout realizing
that his conduct does not actually fall wthin the charge.”

MCarthy v. United States, 394 U S. 459, 467 (1969) (footnote and




i nternal quotation marks omtted). The district judge ascertai ned
that Serrano understood that he could be held liable for the
firearms charge wthout having carried the gun hinself and that
Serrano was aware of the gun Juna possessed as part of the "arned

escort"” they provided for the drug shipnent.

2. The Sentence for Count One

Serrano brings atrio of challenges to his sentence as to
Count One, ? and argues that we should remand to the district court

for resentencing in light of United States v. Booker, 543 U S. _ |,

125 S. . 738 (2005). First, he challenges the evidentiary
support for his crimnal record and his organi zer rol e sentencing
enhancenent; second, he argues that the district court was
constrained by the mandatory Sentencing Quidelines and so
sentenced himto above the statutory m ninum third, he argues that
he shoul d have been given the benefit of the safety valve. W take

up each challenge in turn

2Serrano' s sentence was conputed as follows: The stipul ated
drug anount established a base offense |evel of 26. US S G 8§
2D1.1(c)(7). This base offense |evel was enhanced by two |evels

because of his role as an "organizer, |eader, nmanager, or
supervi sor” and reduced by three |l evels because of his acceptance
of responsibility, yielding a final offense |evel of 25. See

US S G 88 3B1.1(c), 3El.1(a)-(b). The base offense | evel and t he
enhancenent cal cul ations were all made a part of the pl ea agreenent
signed by the defendant. His crimnal history score was 3, which
placed himin crimnal history category Il. The Guidelines range
was therefore 63-78 nonths. U S.S.G Ch. 5 Pt. A The statutory
m ni rumunder 21 U.S.C. § 841(b)(1)(B) for the offense Serrano pl ed
guilty to is 60 nonths.
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i W begin with Serrano's argunment that there was no
factual support for either the finding 1) that Serrano's role
during the offense was that of an "organi zer, |eader, nmanager, or
supervisor,"” justifying an increase in his offense level by two
| evels, see U S.S.G 8§ 3Bl1.1(c), or 2) that Serrano's crimnal
history placed him in crimnal history category 11.3 If the
district court erred in making these findings and, as a result,
m sappl i ed sentenci ng enhancenents under the Quidelines so as to
cause prejudice to Serrano's sentence, the errors would justify
remand for resentencing even under pre-Booker circuit precedent.

See, e.qg., United States v. Thiongo, 344 F.3d 55, 63 (1st GCr.

2003); United States v. MM nn, 103 F.3d 216, 219 (1st G r. 1997).

Serrano has wai ved his challenge to his organizer role
enhancenment. The plea agreenent stipulated that Serrano "hel ped
[ anot her codefendant] contact and recruit a police officer to
assist in the escort of the cocaine shipnent." The plea agreenent
al so included the stipulationthat Serrano's offense | evel woul d be
adj usted upwards by two | evel s under 8§ 3Bl1.1 because he "recruited
one of his co-defendants.” The district judge ascertained that

Serrano understood and agreed to this adjustnent. At sentencing,

SW t hout the rol e-enhancenent, Serrano's final offense |evel
woul d have been 23, and conbined with a crimnal history category

of I'l, would have produced a Gui delines sentencing range of 51-63
nmonths. US S G Ch. 5Pt. A Simlarly, if Serrano's crimna
hi story category had been |, that, conbined with a final offense

| evel of 25, would have produced a Cuidelines range of 57-71
nonths. 1d.
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Serrano made no objection to the finding that he recruited a
codef endant .

As for Serrano's crimnal history, "[0] nce t he gover nnment
establ i shes the exi stence of a prior conviction, the burden shifts
to the defendant to show that the wearlier conviction was

constitutionally infirm or ot herw se i nappropriate for

consideration.” United States v. Barbour, 393 F.3d 82, 93 (1st
Cr. 2004). At Serrano's detention hearing, his counsel stipul ated
to a crimnal conviction in Humacao for violating Puerto Rico
weapons | aws. Serrano's pre-sentencing report (PSR), "which can be
used to satisfy the government's 'nodest' burden,” id. (quoting

United States v. Gray, 177 F.3d 86, 89 (1st Cir. 1999)), detailed

Serrano's prior conviction in commonwealth court in Hunmacao for
violating Puerto Rico weapons |laws and cal culated his crimnal
hi story score to be 3. Serrano made no objection to his crim nal
history score in the PSR at his sentencing hearing. Serrano
conceded that "the probation officer has to foll owwhat convictions
[ Serrano] has in the police of Puerto Rico records.” 1In fact, the
only "correction"” that Serrano's counsel w shed to make to the PSR
was to "reference . . . the actual nunber of the crimnal case in
Humacao,” and the court agreed. Serrano admitted to this
conviction at the sentencing hearing, but suggested as a
"mtigating argunment” that he had a "solid alibi defense.” The

district court properly rejected this argunent.



ii. Serrano next argues that his sentence on Count One should
be vacated and the case remanded for resentencing because the
district court was clearly constrained by the QGuidelines during
sentencing and inposed the 63-nonth term which was above the
statutory mninmum of 60 nonths, and was at the bottom of the
appl i cabl e CGuidelines range. Post Booker, Serrano argues, the
district court could have (and would have) sentenced himto the
statutory m ni num of 60 nonths. Serrano nmade no argunents in the
district court questioning the constitutionality of the CGuidelines
or the application of the Guidelines to his sentence under Apprendi

v. New Jersey, 520 U. S. 466 (2000), or Blakely v. Washi ngton, 542

us _, 124 S. C. 2531 (2004), so the Booker issue was not

preserved. See Antonakapol ous, 2005 W. 407365, at *6.

We have recently set forth the applicable framework for

revi ew of unpreserved Booker clains in Antonakopoulos. Uilizing

the four-prong test in United States v. d ano, 507 U. S. 725 (1993),

there must be (1) an error (2) that is plain, and it (3) affects
substantial rights and (4) seriously inpairs the fairness,
integrity, or public reputation of judicial proceedi ngs.

Ant onakopoul os, 2005 W. 407365, at *4. The first two prongs of the

plain error test are met whenever the district court treated the
Qui delines as mandatory at the tine of sentencing. | d. But to
meet the third prong of the test, the defendant nust persuade us

that there is a "reasonable probability that the district court



woul d i npose a different sentence nore favorable to the defendant
under the new 'advi sory Cuidelines' Booker reginme." 1d. "[I]t is
t he defendant rather than the Government who bears the burden of
persuasion with respect to prejudice under plain-error analysis."
Id. at *6 (citations and internal quotation marks omtted).
Serrano relies upon the district judge' s statenent at the
sentencing hearing: "I have to consider the fact that | cannot
sentence himto 60 nonths. The lowest | can sentence himon that
particular situation is 63." This statenent, he argues, nakes it
"clear that the district court woul d have sentenced [ Serrano] to 60
nonths in prison instead of 63 on count one." Not so. G ven
Serrano's crimnal history category and his role as recruiter, and
the anount of drugs involved, the court's statenent was a sinple
statement of fact. The statutory mninmum wthout the
enhancenments, was 60 nonths. He was sentenced to 63 nonths, out of
a possible range of 63 to 78 nonths. Serrano's argunent anounts to
an assertion that there was such a reasonabl e probability that the
judge woul d have totally ignored Serrano's role in the offense and
prior conviction and that our confidence in the outcone is
underm ned by the fact that the judge actually consi dered these two
enhancenents. Even post-Booker, the district court "nust consult
those @uidelines and take them into account when sentencing."”

Booker, 543 U.S. at __, 125 S. C. at 767. And so the court had to
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consider both role in the offense and his crimnal history.
Serrano has failed to neet his burden.

iii. Serrano's final argunment in his sentencing appeal is that
the district court conmtted error in denying himthe benefit of
the provisions of the safety valve under 18 U S.C. § 3553(f) and
US S G § 5ClL 2. The argunent, raised for the first tine on
appeal, is that but for the court's findings that Serrano had nore
than one crimnal history point and that Serrano was an organi zer
of the crimnal activity, he would have qualified for safety-valve
treatnent and thus be entitled to sentencing without regard to any
statutory m ni num

The effect of Booker, if any, on the safety val ve has not

been determ ned. See Ant onakopoul os, 2005 WL 407365, at *6 n.6.

But Serrano's argunent is waived because Serrano explicitly agreed
in his plea agreenment that he did not qualify for safety-valve
treatment, and confirmed that he understood that he did not qualify

for the safety valve during his change of plea hearing.

B. Juma's Appeal of Hi s Sentence

Juma first argues that the district court erred by
equating his carrying of his official police pistol during the
crime with disqualification from his entitlenent to a downward
departure under the safety valve. See 18 U.S.C. § 3553(f) and

US S G 88 2D1.1(b)(7), 5C1.2. He argues that but for the finding
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that he carried his pistol during and in connection with the crine,
he woul d have qualified for safety-val ve treatnment and be sent enced
bel ow the statutory m ninmm Al t hough he stipulated to having
"carried a pistol"™ during the escort in his plea agreenent, Juma
contends that the district court erred by not considering that he
may nonet hel ess qualify for the safety val ve because the firearm

was not clearly connected to the offense.* See United States v.

Bol ka, 355 F.3d 909, 914 (6th Cr. 2004).

Thi s argunent i s wai ved because Juna explicitly agreed in
his plea agreenment that he did not qualify for safety-valve
treatment, and confirnmed that he understood that he did not qualify
for the safety valve during his change of plea hearing.

Juma's second argunent is that a jury, not a judge
should have nmde the factual determ nations wunderlying his
di squalification for the safety val ve and t he abuse of public trust
enhancenent . By pleading guilty he waived consideration of the
i ssues by a jury.

III.
Serrano's conviction and both defendants' sentences are

affirmed.

(Concurrence follows.)

‘During the drive to transport the drugs, Juna pulled out the
gun to clean it in plain view Fl echa- Ml donado, 373 F. 3d at 173.

-12-



LIPEZ, Circuit Judge, with whom TORRUELLA, Circuit Judge,

joins, concurring. Recently, in United States v. Antonakopoul os,

No. 03-1384, 2005 W. 407365 (1st Cir. Feb. 22, 2005), a panel of
this court explained for the first tinme our standards for review of
unpreserved clains of sentencing error in the afternmath of United
States v. Booker, 543 US _, 125 S C. 738 (2005). That

decision is binding on subsequent panels. Eulitt v. Me. Dep't of

Educ., 386 F.3d 344, 349 (1st Cir. 2004) (in a multi-panel circuit,
new y constituted panels are bound by prior panel decisions). |

agree with the result of the application of Ant onakopoulos to this

case. | wite separately, however, to explain why, if | were free
to do so, | wuld take a different approach to review ng
unpreserved cl ai ns of Booker error.

Before explaining ny differing views, however, | want to

stress that | agree with much in Antonakopoulos. | agree with its

description of Booker error as inhering in the mandatory nature of
t he sentencing gui delines, regardl ess of whether the sentence was
prem sed on any judge-found facts. | agree, too, that the
def endant has preserved a cl ai mof Booker error if he argued bel ow

that his sentence violated Apprendi v. New Jersey, 530 U S. 466

(2000), or Blakely v. Washington, 542 US _ , 124 S. CO. 2531

(2004), or that the guidelines were unconstitutional. | agree that
we should not remand cases autonmatically, either because a

def endant's sent ence was enhanced on t he basi s of judge-found facts
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or because the sentence was inposed on the basis of nandatory
gui del i nes.

My one disagreenent wth Antonakopoulos is crucial,

however . | do not believe that we should require defendants
i nvoki ng unpreserved Booker error to make a specific show ng of
prejudi ce (the reasonable probability of a different outcone) to
satisfy the third step of plain-error review Rather, such error
shoul d entitle the defendant to a presunption of prejudice, which
t he governnment can then try to rebut. This approach, adopted by a

panel of the Sixth Grcuit in United States v. Barnett, No. 04-

5252, 2005 W. 357015 (6th Cr. Feb. 16, 2005), is well grounded in
Suprenme Court precedent and has been applied by our sister circuits
i n other contexts "where the inherent nature of the error nmade it
exceptionally difficult for the defendant to denonstrate that the
out cone of the | ower court proceedi ng woul d have been di fferent had
the error not occurred.” 1d. at *9. | wish to explain further ny
reasons for preferring this approach.

1. The difficulty of reconstructing
a hypothetical sentencing decision

Several courts of appeal s considering unpreserved cl ai ns
of Booker error have enphasi zed the difficulty of specul ati ng about
what a district-court judge would have done differently under an
advi sory guidelines regine. The Fourth Grcuit admtted that: "W
sinply do not know how the district court would have sentenced

Hughes had it been operating under the reginme established by
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Booker." United States v. Hughes, 396 F.3d 374, 381 n.8 (4th G

2005) . Simlarly, the Sixth Crcuit wote that "even if we
conclude that the evidence is 'overwhelmng and essentially
uncontroverted' we cannot know the length of inprisonnent that the
di strict court judge would have inposed pursuant to this evidence

foll owi ng Booker." United States v. Qiver, No. 03-2126, 2005 W

233779, at *8 n.3 (6th Cr. Feb. 2, 2005) (quoting United States v

Cotton, 535 U S 625, 633 (2002)). The Eleventh Crcuit, too,
after wondering what the district court mght have done
differently, answered its own question:

The obvious answer is that we don't know If the
district court judge in this case had the liberty of
i ncreasi ng or decreasing Rodriguez's sentence above or
bel ow t he gui del i nes range, he m ght have gi ven Rodri guez
a longer sentence, or he mght have given a shorter
sentence, or he m ght have given the sane sentence. The
record provides no reason to believe any result is nore
likely than the other. W just don't know.

United States v. Rodriguez, No. 04-12676, 2005 W 272952, at *9

(11th Gir. 2005).

| ndeed, the Second Circuit found this problemso vexing
that it chose to ask the district courts directly whether, intheir
judgment, "a nontrivially different sentence would have been

| nposed” under advisory guidelines. United States v. Crosby, No.

03- 1675, 2005 W. 240916, at *12 (2d Gr. Feb. 2, 2005). The Second

Crcuit noted that

in many cases, it will be inpossible to tell whether the
j udge woul d have i nposed the sane sentence had the judge
not felt conpelled to inpose a Cuidelines sentence. It
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will also be inpossible to tell what considerations

counsel for both sides mght have brought to the

sentencing judge's attention had they known that they

coul d urge the judge to i npose a non- Gui del i nes sent ence.
Id. at *9. The court chose to solve the problem by remandi ng any
case Wi th unpreserved Booker error to the district courts, which
woul d then decide if resentencing was required. Although |I do not
favor the Second Circuit's remand approach, | wunderstand the
concerns that notivated it. So, too, did a panel of the Sixth
Crcuit in the Barnett deci sion.

2. Barnett and presumed prejudice in Olano
In Barnett, the court enphasized the difficulty faced by

defendants trying to denonstrate the prejudice that resulted from
the district court's application of mandatory guidelines, when
"wel | established case |aw substantially underm ned any need or
i ncentive for sentencing courts pre-Booker to note their objections
and reservations in sentencing defendants under the then-nandatory
GQui delines.™ 2005 W. 357015, at *4. Consequently,

[i]t would be inproper for this Court now to require

defendants such as Barnett to produce this type of

evi dence--that sentenci ng courts had no reason to provide

under our pre-Booker case |law-in order to establish that

their substantial rights have been affected. :

Instead of speculating as to the district court's

intentions in the pre-Booker world, and trying to apply

those intentions to predict the same court's sentence

under the post-Booker schenme, we are convinced that the

nost prudent course of action in this case is to presune
prej udi ce.

-16-



Barnett reads United States v. Oano, 507 U S 725

(1993), as suggesting that if a defendant woul d have extraordi nary
difficulty making a specific showing of prejudice, then a
presunption of prejudice nmay be appropriate. Barnett, 2005 W
357015, at *9. The governnent, of course, can try to rebut that
presunpti on. Id. at *12. The dissent in Barnett maintains

however, that "the Suprenme Court has never put its inprimtur on
the idea that we may presune prejudice in plain error review," id.
at *18. It supported that assertion by observing that Jd ano
devotes just a sentence to the issue and then refused to consider
it further.

That is not a fair reading of d ano. After first
positing a category of plain errors entitled to a presunption of
prejudice, the Court found no reason to place the specific plain
error cited by the defendant (the presence of alternate jurors
during jury deliberations) in that category. 507 U. S. at 735.
True, the Court declined to offer a strict definition of the
category, seeing no need to "address those errors that should be
presuned prejudicial if the defendant cannot nake a specific
show ng of prejudice." 1d. Later, however, the Court did confront
the question of whether Oano's error would belong to such a
category, if it exists; it decided that "we see no reason to
presunme prejudice here." 1d. at 737. At the sane tine, the Court

allowed that "[t]here may be cases where an intrusion should be
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presuned prejudicial.” Id. at 739. |In fact, the Court franed the
basic inquiry of its decision as: "The question, then, is whether
the instant violation of Rule 24(c) prejudi ced respondents, either

specifically or presunptively.” 1d. (enphasis added). Utinmately,

the Court did not think "that the nere presence of alternate jurors
entailed a sufficient risk of "chill' to justify a presunption of
prejudice on that score."” 1d. at 741. Nevertheless, its analysis
forthrightly explored the possibility that some kinds of errors
woul d justify such a presunption.

Here, in appeal s with unpreserved cl ai ns of Booker error,
we have been presented with such errors.?

3. Presumed prejudice in other contexts

Courts have presuned prejudice for errors that, by their
very nature, neke a denonstration of prejudice exceptionally
difficult. The Sixth Circuit has presuned prejudice where
alternate jurors actually participated in the jury's deliberations

(unlike A ano, where they were nerely present). See Manning V.

Huf f man, 269 F.3d 720, 726 (6th Cir. 2001) ("[T]he A ano court made
it quite clear that in sone situations a presunption of prejudice
is appropriate."). After all, there are "strict evidentiary

prohi bitions against inquiring into the nental processes of the

11 do not consider this approach foreclosed by Justice
Breyer's cl osing words commendi ng to the courts of appeal "ordinary
prudenti al doctrines,” like plain error. Booker, 125 S. C. at
769. dano discussed presunption of prejudice in the context of
pl ain-error review.
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jury [that] woul d make it al nost inpossible for a defendant to show
that an alternate juror in fact prejudiced his case.” 1d. at 725
n. 2. In Booker cases, defendants face simlarly forbidding
specul ati on about the nental processes of a district-court judge if
given the opportunity to apply advisory sentenci ng guideli nes.
Courts have presumed prejudice where the defendant has
been denied his right to allocution, that is, his opportunity to
present mtigating circunstances to the court before being
sent enced. In those cases, too, courts have presuned that the
def endant was prejudi ced because of the extraordinary difficulty in

discerning the error's prejudicial effect. See United States v.

Reyna, 358 F.3d 344, 352-53 (5th Cr. 2004) (en banc), cert.

denied, 124 S. C. 2390 (2004). The Fifth Grcuit noted that this
approach "avoi ds speculation as to what the defendant m ght have
said or argued to mtigate his sentence.” [d. at 352. In United
States v. Adans, 252 F.3d 276 (3d G r. 2001), the Third Grcuit
stated that show ng prejudice

would be an onerous burden for Adans [i.e., the
defendant] to neet. In order to prove that the error
actually "affected the outconme of the district court
proceedi ngs," Adans would have to point to statenents
that he woul d have nade at sentencing, and sonehow show
that these statenents woul d have changed the sentence
i nposed by the District Court. . . . But as the Suprene
Court explained in O ano, there nmay be sonme errors "t hat
shoul d be presunmed prejudicial if the defendant cannot
make a specific show ng of prejudice.” dano, 507 U S. at
735. Thus the question for us beconmes: shoul d we presune
prejudi ce when a district court violates a defendant's
right of allocution?
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252 F.3d at 287. The Third Circuit's answer was yes.? 1In United

States v. Al ba Pagan, 33 F.3d 125 (1st Cr. 1994), although we did

not explicitly use Qdano's four-part test, we observed that
relieving a defendant of his burden to show prejudice can
conpensate for cases where it would be extraordinarily difficult
for the defendant to do so. Consequently, we wote that the denial
of right to allocution "ordinarily requires vacation of the
sentence inposed without a concomtant inquiry into prejudice.
This is so precisely because the inpact of the omssion on a
discretionary decision is usually enornously difficult to
ascertain.” |d. at 130.
4. Other reasons for presuming prejudice

In addition to the difficulty of reconstructing a
hypot heti cal sentencing-court decision, there are three other
reasons that nake the presunption of prejudice a sensible choice

for addressing unpreserved Booker error.

2 The Third Circuit has also presunmed prejudice after a
constructive anendnment of the indictnent:

Simlar to the plight of a defendant who is denied the
right of allocution, it is very difficult for a defendant
to prove prejudice resulting from nobst constructive
anendnents to an indictnent. . . . Therefore, we wll
apply inthe plain error context a rebuttabl e presunption
that constructive anmendnents are prejudicial (and thus
that they satisfy the third prong of plain error review.

United States v. Syne, 276 F.3d 131, 154 (3d Cr. 2002).
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a. Difficulty of anticipating the error

Al t hough sone def endants preserved their clai ns of Booker

error in the way described in Antonakopoulos,® others did not.

Per haps they can be faulted for not doing what other defendants
did. Yet the fact remains that the status of the Cuidelines was
uncertain until Booker was deci ded, and the adoption of the renedy
chosen i n Booker for the Sixth Armendnment violation (converting the
GQui del i nes frommandatory to advi sory) surprised many in the | egal
pr of essi on. Placing the burden on defendants to establish
prejudice for unpreserved errors ordinarily makes sense because
they ignored existing | awthat they could have i nvoked to avoid the
error. As the Suprene Court has expl ai ned, the "burden shoul d not
be too easy" because the prejudice standard helps "to encourage

tinmely objections and reduce wasteful reversals by demanding

strenuous exertion to get relief for unpreserved error.”™ United
States v. Dom nguez Benitez, 542 U S _ , 124 S. C. 2333, 2340
(2004).

Here, however, the “existing” law (the availability of
advisory guidelines) is an artifice of our rule that "a new rule
for the conduct of <crimnal prosecutions is to be applied

retroactively to all cases . . . pending on direct review . . .,

3 "The argunent that a Booker error occurred is preserved if
t he defendant bel ow argued Apprendi or Blakely error or that the
Qui del i nes were unconstitutional."” Antonakopoul os, 2005 W. 407365,
at *6.
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with no exception for cases in which the new rule constitutes a

‘clear break’ with the past.” Giffith v. Kentucky, 479 U S. 314,

328 (1987); see also Johnson v. United States, 520 U. S. 461, 467

(1997). In actuality, a demand by defendants pre-Booker that
district-court judges treat the guidelines as advisory would have
been rejected by nost of themas an i ncorrect statenent of the | aw.
Frankly, "it seems unfair to fault [the defendant] for failing to
rai se at [sentencing] an objection based upon a rule that was not
announced until after the [sentencing] was concluded." Uni t ed
States v. Barone, 114 F.3d 1284, 1294 (1st Gr. 1997) (citing

United States v. Collins, 60 F.3d 4, 7 (1st Cr. 1995)).

Per haps defendants should be grateful that our rule of
retroactivity for cases pending on direct review allows any
possibility at all for resentencing. But the fact remains that a
greater willingness to acknow edge the |i kel i hood of prejudice from
a dramatic change in the law |ike Booker does not reward
"sandbaggers" who hoard their objections to hedge against a result
not to their liking. There was no ganme-playing with a rule of |aw

not yet known.*

* The Second Circuit has relied on an intervening change in
law to justify shifting the prejudice burden fromthe defendant to
the governnent: "In this Crcuit, when the error results from an
i nterveni ng change in the law, we have applied a nodified version
of the plain error doctrine whereby the burden is on the Gover nnent
to show that the error did not affect substantial rights.” United
States v. WIllianms , No. 04-2882, 2005 W. 425212, at *5 n.7 (2d
Cir. Feb. 4, 2005); see also United States v. Viola, 35 F.3d 37,
41-42 (2d Cir. 1994), abrogated on other grounds by Salinas v.
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b. Adnminstrative burden

The adm nistrative burdens of increased remands for
sentencing (a likely result of the presunption of prejudice
approach), while not insubstantial, would certainly be nanageabl e,
given the limted universe of cases at issue and the relatively | ow
cost of correcting errors in sentencing. For exanple, the Second
Circuit estimated that, when Booker was decided, it had about 200
cases pending on direct review wth sentences that mght be
erroneous under the Suprene Court's new teaching:

Many of these will likely be renanded . . . . Sone of
the remands will likely result in resentencing. W do
not regard that prospect as an undue burden on t he proper
functioning of the crimnal justice systemin the federal

courts of this Grcuit. On the contrary, we consider it
far preferable to leaving sonme materially erroneous

United States, 522 U S. 52 (1997). At the sane tine, the Second
Crcuit has wondered whet her that so-called "nodified version" has
been inplicitly rejected by Johnson v. United States, 520 U S. 461
(1997). See Wllians, 2005 W. 425212, at *5 n.7; United States v.
Thomas, 274 F.3d 655, 688 n. 15 (2d Cr. 2001) (en banc).

Al though | respect the Second Circuit's prudence, | find its
specul ation puzzling. In Johnson, the district court had decided
for itself the issue of materiality in a perjury persecution,
i nstead of submtting it tothe jury. After Johnson was convi cted,
and before her appeal, the Suprene Court decided United States v.
Gaudin, 515 U S. 506 (1995), which required nmateriality to be
submtted to the jury. The Suprene Court held that an appellate
court can correct an error that was not plain at trial, but becane
so on appeal . Johnson confined its discussion of prejudice to
addressing petitioner's theory that her error should be considered
structural error and hence outside the anbit of Rule 52(b)
al together. The Court was dubious. Utimtely, the Court did not
need to decide the issue because her case failed anyway at the
fourth step of the plain-error anal ysis because of the overwhel m ng
evi dence of materiality. Johnson, 520 U S. at 470. The issue of
presuned prejudice--whether justified by a change in law or by
ot her reasons--was sinply not before the Court.
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sentences in place sinply because we cannot guess what
sent enci ng judges woul d have done.

United States v. WIllians, No. 04-2882, 2005 W. 425212, at *8 (2d

Cr. Feb. 4, 2005). These cases are a closed set. As soon as the
Suprene Court issued its opinion in Booker, district courts knewto
stop sentencing defendants wunder mandatory guidelines, thus
ensuring that no nore cases will be tainted with Booker error.

Besides the sinple nunbers involved, we nust consider

that resentencing in cases still pending on direct revi ew does not
undermne the judicial systems high stakes in finality. By
definition, the cases we address here are not final. Mor eover

resentenci ng does not pose the burden of a new trial, with its
considerable costs in time, noney, and other resources. As the
Second Circuit observed in WIlians, "the cost of correcting a
sentencing error is far less than the cost of a retrial. A
resentencing is a brief event, normally taking |l ess than a day and
requiring the attendance of only the defendant, counsel, and court
personnel ." WIllianms, 2005 W. 425212, at *8. Gven what is at
stake in sentencing decisions--the potential for additional nonths
or even years in prison--I| believe that the increased
adm ni strative burdens are a tolerable price to pay.

c. Possibility of rebuttal

A presunption of prejudice still permts rebuttal by the
governnent, as Barnett acknow edges. 2005 W 357015, at *12.

Thus, there would be no autonmatic renmands, whether based on the
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presence of judge-found facts and the use of mandatory gui delines
or on the sinple fact that nandatory guidelines were used as the
basis for sentencing after a jury's findings or a defendant’s
adm ssions. Simlarly, this approach also avoids treating Booker
error as a structural error that "undermn[es] the fairness of a

crimnal proceeding as a whole." Dom nguez Benitez, 124 S. C. at

2339; see also O ano, 507 U.S. at 735; Arizona v. Ful m nante, 499

U S 279, 309-10 (1991) (providing exanples of structural error).
As in cases of preserved error that we review for harm essness, the
government will be able to argue the absence of prejudice based on
the entirety of the existing record.

| ndeed, this case provides an apt exanple of that
prospect. Here, Serrano faced a statutory mandatory m ni mumof 60
nont hs' inprisonment. After taking into account his role in the
offense and his crimnal history, the guidelines required (now,
advise) a sentence within the range of 63 to 78 nonths, | eaving
little roomfor nodification between the mandatory m ni num of the
statute and the gui delines mnimum The judge sentenced Serrano to
63 nont hs. Even now, the district court "nust consult those
GQui delines and take them into account when sentencing." Booker,
125 S. &. at 767. The court could have sentenced hi mbel owthe 63
nont hs of the guidelines only by totally ignoring the sentencing

factors that it is still required to consider. Thus, the
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gover nnment coul d show that Serrano was not harnmed by the nmandatory
nat ure of the guidelines.
5. Conclusion

Applying a presunption of prejudice in cases of Booker
error woul d not be an innovation. As Barnett explains, the concept
Is well grounded in A ano and other circuit decisions in a variety
of contexts. Hence, this approach remains faithful to Booker's
directive to the appellate courts to review unpreserved clains for
plain error; it avoids automatic renmands; and it responds fairly to

t he uni que problens left in Booker's wake.
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