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LIPEZ, Circuit Judge. |n 2002, then-Acting Governor Jane

Swft fired Christy Peter Mhos and Jordan Levy from their
positions as nenbers of the Massachusetts Turnpi ke Authority after
both men cast votes on the timng of certain toll increases on
roads and tunnels in Massachusetts. |In this action, M hos brought
suit against Swift under the First and Fourteenth Anendnents and 42
U S C 8§ 1983, alleging that Swift violated his First Anmendnent
rights by renoving himin retaliation for voting agai nst her w shes
on the toll increases. Swift filed a notion to dism ss, raising
the defense of qualified immunity.

Al t hough the pleadings never advanced beyond Swift's
notion to dismss, the district court issued two rulings in this
case, see Mhos v. Swift, 2002 W. 31455257 (D. Mass. 2002) ("M hos
") and Mhos v. Swift, 235 F. Supp. 2d 45 (D. Mass. 2002) ("M hos
"), In its first ruling, the court held that Swift violated
M hos's First Amendnent rights, rejected Swift's qualifiedimmunity
defense, and denied Swift's notion to dism ss the clains against
her in her individual capacity. |In its second ruling, the court
entered a declaratory judgnent that Swift violated M hos's First
Amendnment rights but essentially changed course on qualified
imunity, ruling that the |aw protected Swift against clainms for
damages arising from the violation of Mhos's First Amendnent
ri ghts. Specifically, the court entered a final judgnent that

i ncl uded t hese provi sions:



(1) Plaintiff, Christy Peter Mhos, is awarded
the follow ng declaratory relief: It is hereby
declared that Acting Governor Jane M Swi ft,
acting in her official capacity, violated his
legally protected rights by retaliating
against him for his voting, in his official

capacity as Massachusetts Tur npi ke
Commi ssioner, contrary to her comunicated
w shes.

(2) Al clains of Mhos for damages and for

any other formof relief beyond that allowed

in paragraph (1) of this judgnment are

DI SM SSED W TH PREJUDI CE
Mhos Il, 235 F. Supp. 2d at 63.

Swi ft appeals the court's denial of her notion to dismss
in Mhos | and the declaratory judgnent entered against her in
Mhos I1. M hos appeals the ruling denying his clains for
damages.! For the reasons set forth herein, we affirmthe denial

of the notion to dism ss, vacate the declaratory judgnent and the

deni al of damages, and renmand for further proceedings.

Three appeal s have been filed in this case. The first, 02-
2521, is Swift's appeal fromthe court's denial of her notion to

dismiss in Mhos I. The second, 03-1038, is Mhos's appeal from
the court's denial of damages in Mhos Il. The third, 03-1090, is
Swift's appeal fromthe court's award of a declaratory judgnent to
Mhos in Mhos 1I1. Accordingly, Swift is designated as the

"Def endant, Appellant/Cross-Appellee,” and Mhos is designated as
the "Plaintiff, Appellee/Cross-Appellant.”

Additionally, WlliamF. @Glvin, in his official capacity as
t he Secretary of the Conmonweal th of Massachusetts, is captioned as
the "Defendant” on these appeals. After a state court proceeding
ordered M hos reinstated, Mhos's request for injunctive relief
agai nst Swift and Gal vin was noot. Consequently, Mhos's notion to
dismss the clains against Swift in her official capacity and
agai nst Galvin entirely was granted on Cctober 29, 2002, and there
is no appeal pending in this matter regarding Secretary Gal vin.
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l.
This case conmes to us with two lengthy state court
opi nions and two district court opinions already filed. See Levy

v. The Acting Governor, 435 Mass. 697, 761 N E. 2d 494 (Mass.

2002) ("Levy 1"); Levy v. The Acting Governor, 436 Mass. 736, 767

N.E.2d 66 (Mass. 2002)("Levy [1"): Mhos |, 2002 W 31455257 (D.

Mass 2002); and Mhos 11, 235 F. Supp. 2d 45 (D. Mass 2002)
Because the extensive and undisputed factual background of this
case has been set forth fully in published opinions, particularly
in Levy Il, we will confine our recitation of the facts to those
pertinent to our holdings. The findings and anal ysis of each prior
opi ni on are di scussed bel ow where rel evant to the i ssues now before
us on appeal .
A.  Background

Governor Paul Cellucci appointed Christy Peter Mhos to
t he Massachusetts Turnpi ke Authority in Decenber 1998 to fulfil
the unexpired termof a departing nenber. In July 1999, Governor
Cel lucci reappointed Mhos to the Turnpi ke Authority to a full
eight-year term In May 2000, M hos was el ected vice-chairman of
t he Turnpi ke Authority.

The Turnpi ke Authority is "a body politic and corporate”
and "a public instrunentality”" authorized to operate the
Massachusetts Turnpike and certain other roads known as the

Met ropol i tan Hi ghway System including the Massachusetts Turnpi ke,



its extension into Boston, and the tunnel s under Boston Harbor (the
Sumer Tunnel, the Callahan Tunnel, and the Ted WIIlians Tunnel).
Mass. Gen. Laws ch. 81A, 88 1, 3. Three nenbers, each of whomis
appoi nted by the Governor, conprise the Turnpi ke Authority, and a
two nenber quorumis required to conduct business. [d. at § 2.
Through agreenents with the Massachusetts H ghway Departnent, the
Turnpi ke Authority is responsi ble for certain aspects of the design
and construction of the Central Artery/Tunnel Project, comonly
known as "the Big Dig." Additionally, the Turnpi ke Authority bears
sole responsibility for establishing tolls for the Turnpike, the
Boston Harbor tunnel crossings, and the Metropolitan H ghway
System

This toll-setting responsibility gave rise to the dispute
between M hos and Swift. The Executive Ofice of Transportation
and Construction, the Turnpi ke Authority, and Governor Cellucc
reached a consensus in late 1996 or early 1997 that tolls shoul d be
raised in 1997 and again in January 2002. In April 2001, then-
Li eutenant Governor Swift took office as Acting Governor when
Cel l ucci departed to accept an anbassadorial posting. During the
latter part of 2001, M hos and Levy becane concerned about the
proposals to inplenment toll increases on portions of the
Massachusetts Turnpi ke in January 2002. Follow ng investigations
of the financial inpact of the proposed toll increase, including

consulting with attorneys, financial experts, and bond counsel for



the Authority, M hos and Levy concluded that the toll increase was
nei ther necessary as a matter of law nor in the best interests of
t he Turnpi ke Authority. Sw ft, however, supported the January 2002
I ncr ease.

On Cct ober 30, 2001, the three Turnpi ke Authority nmenbers
net. A notion to raise the tolls in January 2002 failed for want
of a second. Subsequently, a notion to increase the tolls in July
2002 was nmade, seconded, and passed in a 2-1 vote, with M hos and
Levy in favor. Swft delivered letters to Mhos and Levy dated
Novenber 16, 2001, notifying themthat she was renoving themfrom
their positions as nenbers of the Turnpi ke Authority.

B. The State Court Proceedi ngs

Fol | owi ng recei pt of those letters, Mhos and Levy fil ed
a verified conplaint inthe Suprene Judicial Court of Massachusetts
seeking, inter alia, declaratory relief that Swift | acked authority
to renove nenbers of the Turnpi ke Authority. The Suprene Judici al
Court (SJC) rejected that argument and ruled instead that Mass.
Gen. Laws ch. 30, 8 9 "confers on the Acting Governor the power to
renove a nenber of the Mssachusetts Turnpike Authority in
accordance with the terns of that statute.” Levy |, 435 Mass. at
700.

After this ruling, Swift conducted hearings to determ ne
whet her she woul d renove M hos and Levy fromtheir positions on the

Tur npi ke Authority for cause. By letter dated February 6, 2002,



Swift notified Mhos and Levy that she was renoving them from
office, asserting that the principal cause for renoval was the
fiscal irresponsibility of their votes at the October 30, 2001
meet i ng. M hos and Levy again sought review, in the nature of
certiorari, under Mass. Gen. Laws ch. 249, 8§ 4, in county court.
A single justice reversed and referred the matter to the full
court. The SJC held, inter alia, that "the dispute involves a
di fference of opinion over policy that, in the circunstances, does
not constitute substantial evidence of cause to renmove" and vacat ed
the order of dismissal. Levy Il, 436 Mass. at 737. M hos and Levy
were duly restored to their positions and recei ved back pay.
C. The District Court Proceedings

In addition to seeking review in state court, M hos
reserved his right to press his First Amendnent claimin federal
district court, which he did sinmultaneously with the state court
proceedings.? In his district court conplaint, Mhos alleged that

Swift violated his First Amendnent rights by retaliating against

hi m because of his vote regarding the timng of the toll increases,
and he sought, inter alia, declaratory relief, conpensatory and
punitive damages, and attorney's fees. Swift responded wth a

’See England v. Louisiana State Bd. of Med. Exami ners, 375
U S 411, 421 (1964)(holding that a party may inform the state
court "that he intends, should the state court[] hold against him
on the question of state law, toreturnto [federal] District Court
for disposition of his federal contentions.").
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nmotion to dismss, asserting the defense of qualified imunity.
Both parties agreed that discovery should be stayed pending the
resolution of the qualified inmmnity issue. On COctober 29, 2002,
the district court rejected Swift's qualified imunity defense and
deni ed her notion to dismss. Mhos I, 2002 W 31455257 at *7-*8.
The district court then stated that "[t]he only remaining i ssue or
i ssues this court nust decide concern what relief to plaintiff is
appropriate,” and ordered that the parties' argunments on danages
woul d be heard at the next case managenent conference. 1d. at *8.

Pursuant to the district court's request, the parties
subm tted nenoranda regarding plaintiff's claim for conpensatory
and punitive danmages, as well as attorney's fees. Additionally,
plaintiff sought discovery on issues relating to punitive danmages.
After denying the discovery request, the district court issued an
opi nion and final judgnent on Decenber 17, 2002. Mhos Il, 235 F
Supp. 2d 45. The district court declared that Swift "violated
[Mhos's] protected rights by retaliating against him for his
voting." However, even though the district court previously had
ruled in Mhos I that Swift was not entitled to qualified i munity,

it held that Swift's own First Anendnment interests served as a



shield to damages, essentially granting Swift qualified immunity,?

regardl ess of the terminology it enployed.*

W& recognize that qualified immunity, in its full scope
shields public officials fromthe burdens of | awsuits and damages.
See, e.qg., Guzman-Rivera v. Rivera-Cruz 98 F. 3d 664, 666 (1st GCr.
1996) ("The qualified imunity defense exists not only to shield
officials fromliability for damages, but also to protect themfrom
t he general costs of subjecting officials to the risks of trial.

.")(internal quotations and citations omtted).

‘For exanple, the district court wote in Mhos |l that

to conport wth <constitutional and other
fundanental principles, [Swift] says qualified
i munity should be recogni zed where a public
official is required to exercise her judgnent
and form an opinion as to a bal ance between
conpeting interests, so long as the officia
does not knowi ngly or recklessly rely upon
i rrel evant consi derati ons or fal se
i nformati on, or ignore contrary information.

Here, defendant Swift asserts that she
exercised her judgnent and acted on her
opinion in fact-specific circunstances as to
whi ch previous cases could only have been of
limted assistance as to the appropriate
wei ghing of clashing rights asserted by the
parties. Swft says no show ng has been nade
by Mhos that Swift acted in reckless
di sregard of information not supporting her
opinion, or relied upon irrelevant or false
consi derations. Accordingly, she should be
protected frompersonal liability.

| conclude that First Anmendnent precedents
identified in all the preceding parts of this
opi nion support this assertion by defendant
Swift.

Mhos II, 235 F. Supp. 2d at 57.
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Swift appeal ed the declaratory judgnent in Mhos Il and

t he denial of qualified imunity in Mhos I, and M hos appeal ed t he
denial of any claimfor damages in Mhos Il. Both parties argue
that the record before the district court in Mhos Il was

i nadequate to support the ruling against them

.
We first address the district court's rulings in Mhos
Il. Then, because the scope of the record necessarily affects our
analysis of Swift's qualified imunity defense in Mhos |, we turn
next to determning the record that was properly before the
district court. Finally, we analyze Swift's qualified imunity
defense in light of that record.

A. The Mhos Il Rulings: Declaratory Judgnment for M hos and
Judgment for Swift on Mhos's Damages C aim

Swi ft seeks reversal of the declaratory judgnent that she
violated Mhos's First Anmendnent rights, arguing that it was
prematurely entered. W agree. For a plaintiff to overcone a
gqualified imunity defense, he nust show that his allegations, if
true, establish a constitutional violation; that the right was
clearly established; and that a reasonable official would have
known that her actions violated the constitutional right at issue.

See Suboh v. District Attorney's Ofice of Suffolk Dist., 298 F. 3d

81, 90 (1st Cir. 2002). However, the denial of qualified inmunity

to a defendant does not translate into a victory for a plaintiff on
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the nmerits. A determnation that the "plaintiff's allegations, if
true, establish a constitutional violation," Hope v. Pelzer, 536
Uus 730, 736 (2002), does not nean that the plaintiff's
all egations are true. It sinply nmeans that the case may go
f orward. The court had no basis for entering a declaratory
judgnent for Mhos on the constitutional violation claim

The judgnent for Swift on M hos's damages cl ai mpresents
a different problem Al though the district court avoided the
| anguage of qualified inmunity in its ruling against Mhos, its
conclusion that Swift did not have to answer in damages for a
violation of Mhos's First Anmendnent right was tantanmount to a
qualified immnity victory for Swft. As such, the denial of
damages in Mhos Il was a reversal of the district court's ruling
in Mhos I, which rejected Swift's qualified imunity defense
entirely. The overriding question is which qualified inmunity
ruling was correct. |If the court's rejection of qualified immunity
in Mhos | was right, its acceptance of qualified inmunity in M hos
Il was wong. For reasons we shall explain, the district court's
first ruling was correct. Consequently, the district court erred
in dismssing Mhos's danages cl ai m

B. The Scope of the Record

When a notion to dism ss is based on the conplaint, as it

is here, the facts alleged in the conplaint control. Behrens v.

Pelletier 516 U S. 299, 309 (1996)("[T]he legally relevant factors
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will be different on summary judgnent than on an earlier
notion to dismss. At that earlier stage, it is the defendant's

conduct as alleged in the conplaint that is scrutinized for

' obj ective | egal reasonabl eness.' ") (enphasis in the original);

(7]

ee

also Dirrane, 315 F.3d at 69 n.2. However, as always, there are

exceptions to the rule. Watterson v. Page, 987 F.2d 1, 3 (1st Gr.
1993) (descri bi ng "narrow exceptions for docunments the authenticity
of which are not disputed by the parties; for official public
records; for docunents central to plaintiff's claim or for
docunents sufficiently referred to in the conplaint.")

At issue here is whether and to what extent one of these

excepti ons enconpasses the SIC s decision in Levy Il. That is, we
nmust determ ne whet her the decision of the SJCin Levy Il changed

the rules applicable to a notion to di sm ss when eval uati ng M hos' s
claimin his federal lawsuit that Swift's notivation for firing him
was constitutionally proscribed. In her reply brief, Swift neatly
sums up the course of action taken by the district court: "the
District Court assuned the facts alleged in the conplaint to be
true, disregarded allegations concerning the subjective intent of
the Governor [and] relied on the decisions of the Suprene Judici al
Court to explain the course of the proceedings and the Governor's
stated grounds for renoval. . . ." W agree with Swift that this
is the course of action the district court took; however, that

course was m sgui ded.
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Because Swift's "notivation in effecting the dischargeis
an essential element of [Mhos's] constitutional claim™"™ the
notivations for Swift's actions are crucial to this case.

Fel i ci ano- Angul o v. Rivera-Cruz, 858 F.2d 40, 45 (1st Cir. 1988).

As we explain in Part C. 1.b. infra, the notivation elenent of the
constitutional claimdoes not disappear at the qualified i nunity

stage. Acevedo-Garcia v. Vera-Mnroig, 204 F.3d 1, 12 (1st Cr.

2000) (affirm ng "t he ri ght ness of t he district court's
consideration of notivation in rejecting the qualified inmunity
defense. . . .").

Here, relying on Levy 1l for findings about Swift's
notivations for firing Mhos, the district court found that "[i]n
the exercise of her discretion, Swi ft had concluded that M hos'[s]
‘acts and omssions concerning the Authority's finances,
particularly during the time period culmnating wth the
Aut hority's QOctober 30, 2001[,] [b]Joard neeting and imredi ately
thereafter, were fiscally irresponsible, resulting in adverse
consequences of substantially decreasing projected revenues of the

Aut hority, damaging the Authority's credit outlook, and creating

financial instability."" Mhos Il, 235 F. Supp. 2d at 48 (quoting
Levy 11, 436 WMss. at 744). Simlarly, the district court
determ ned, based on Levy IIl, that "Swft further found that the

al ternative revenue plan prepared by M hos was created ' hurri edl y'

and in a 'haphazard" manner, and that it did not 'adequately
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conpensate for the revenues that had been lost as a result of

[Mhos's and Levy's] actions." Mhos |1, 235 F. Supp. 2d at 48
(quoting Levy |1, 436 Mass. at 746)(alterations in the original).

Based on these findings, the district court "concl ude[d]
that these clains by Mhos are barred by the First Amendnment and

ot her protections against an award of danages for the good faith

performance of public duties by the Acting Governor of the
Commonweal th.” Mbhos I1, 235 F. Supp. 2d at 62 (enphasis added).
Further, the district court characterized Swift as "an energetic,
strong, and commtted governor . . . who has rendered creditable
service to the public by standing fast in the assertion of deeply
hel d convictions.” 1d. Finally, the district court found that the
"expressive elenents of Swift's actions arise out of the exercise
of her discretion in performng her duties as the Acting Governor
of the Commonwealth. Swift was required to exercise that
di scretion because she was faced with what she perceived to be,
anong ot her things, gross fiscal irresponsibility on the part of

[Mhos.]" 1d. at 57-58.°

°In reciting these reasons from Levy Il, the district court
ignored language in Levy 1l finding that many of the non-
retaliatory reasons for the term nations advanced by Swift were
supported by "no evidence." See, e.qg., Levy Il, 436 Mass. at 749-

51 ("There was no evidence that the vote to 'delay' the tol

increases violated any covenant in the 1997 and 1999 trust
agreenents or their correspondi ng bond prospectuses. . . . There
is no evidence that Levy and Mhos failed to do anything legally
required of them . . . There is no requirenment to generate 'new
revenues’' . The plan satisfies the Authority's existing
obligations. . . . [Mhos's and Levy's] plan had not been the
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Swift claims that the district court properly relied on
Levy Il in making these determ nations regarding her notivations
for firing Mhos because, according to Swift, federal courts nay
take judicial notice of related decisions of state courts when
ruling on a notion to dismss.® 1In essence, Swift urges that the
SJC s findings in Levy Il estop Mhos fromalleging in this federal
| awsuit that her notives for firing him were other than those
described by the SICin Levy 11

This argunment m sapprehends the scope of issue

preclusion: "Wen an issue of fact or lawis actually litigated

and determ ned by a valid and final judgnent, and the determ nation

Is essential to the judgnent, the determnation is conclusive in a

result of 'haphazard' planning. . . . There was nothi ng haphazard
about [Mhos's and Levy's] actions. . . . Contrary to the
Governor's contention, there was no obligation to vote on the
proposed toll increases and the alternative revenue plan at the
sanme tine.")

®In her reply brief, Swift also urges that Levy Il is part of
the record because Mhos "nade specific reference to the
proceedi ngs before the SICin his conplaint.” See, e.qg., Watterson
v. Page, 987 F.2d 1, 3 (1st Cr. 1993)("docunents sufficiently
referred to in the conplaint” can be properly considered on a
nmotion to dismss). In paragraph 16 of the conplaint, Mhos stated
that "[f]oll ow ng proceedings inthe Massachusetts Suprene Judi ci al
Court, the defendant Acting Gov. Swi ft hel d hearings concerning the

removal of M. Mhos and M. Levy." This is the only reference in
the conplaint to the state court proceedi ngs, and si npl e chronol ogy
conpel s the conclusion that M hos was not referring to Levy Il: the
conplaint was fil ed al nost three nonths before Levy Il was deci ded.
W need not decide whether this reference is sufficient to
expressly incorporate Levy | into the record. The findings in Levy

| are not germane to the i ssues on appeal, and neither party relies
on Levy | for their legal argunents in the briefs.
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subsequent action between the parties, whether on the sane or a

different claim" Restatenment (Second) of Judgnents § 27

(1982) (enphasis added). It follows fromthis hornbook definition
of issue preclusion that the district court nade inproper use of
Levy Il in deciding Mhos Il. The task before the SICin Levy II
was to deci de whether Swift's stated reasons for term nating M hos
satisfied the "for cause" standard. The SJC did not address
whether Swift's stated reasons were actually the reasons that

noti vated her actions. |Indeed, the court stated specifically that

"the Governor's good faith and honest judgnent play no part in the

instant matters affecting the Authority.” Levy Il, 436 Mss. at
749. I n other words, the SJC accepted Swift's stated reasons as

true for purposes of their analysis of "for cause" dism ssal under
Massachusetts | aw. M hos's conplaint alleges a different
notivation: that "Swift was enraged”" at Mhos's vote and fired him
“in direct retaliation" in an act of "political interference and
intimdation.” The district court denied Mhos the opportunity to
pursue discovery on these allegations, despite the central role
that notivation plays in First Anmendnent political retaliation
cl ai .

We concl ude that the district court's reliance on Levy 11
in assessing Swift's actual notivation for firing Mhos was
i nproper since that issue was never litigated. As we have said

before, "when two adversaries concentrate in attenpting to resol ve
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an issue inportantly involved in a litigation, there is no
unfairness in considering that issue settled for all tine between
the parties and those in their shoes. But . . . it is unfair to
cl ose the door to issues which have not been on stage center, for
there is no knowi ng what the white Iight of controversy woul d have

reveal ed." Farm ngton Dowel Prods. Co. v. Forster Mg. Co., Inc.,

421 F.2d 61, 79 (1st Cir. 1969).

The statements in Levy Il related to Swift's notivation
do not fall within one of the exceptions to the general rule that
the facts alleged in the conplaint control on a notion to dism ss.
Accordingly, we limt the factual considerations in our qualified
imunity analysis to the allegations in Mhos's conplaint.’

C Qalified Imunity

Havi ng ascertai ned the scope of the record before us, we
now turn to Swift's qualified imunity defense. "[ G over nnent
officials perform ng di scretionary functions generally are shi el ded
fromliability for civil damages insofar as their conduct does not
violate clearly established statutory or constitutional rights of

whi ch a reasonabl e person woul d have known." Harlowv. Fitzgerald,

457 U. S. 800, 818 (1982). At least to the extent that the

qualified imunity defense turns upon a purely |egal question, we

"W need not address at this juncture the exact contours of
the proper use of Levy | and Levy Il in the proceedi ngs on remand.
Beyond Swft's attenpted reliance on the notivation i ssue, neither
party seeks to bring other findings inthe Levy litigationinto the
record.
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review qualified imunity determ nations de novo. See Mtchell v.

Forsyth, 472 U S. 511, 530 (1985); see also Suboh v. Dstrict

Attorney's Ofice of Suffolk Dist., 298 F.3d 81, 90 (1st GCir.

2002) .

Drawi ng on Suprenme Court precedent and our own case | aw,
we enploy a three-part test when determning if a public official
is entitled to qualified imunity: (1) whether plaintiff's
all egations, if true, establish a constitutional violation; (2)
whet her that right was clearly established at the tinme of the
al | eged violation; and (3) whether a simlarly situated reasonabl e
of ficial would have understood that the chall enged action viol ated
the constitutional right at issue. Suboh, 298 F.3d at 90. See

also Harlow v. Fitzgerald, 457 U S. 800, 818-19 (1982). The

"Supreme Court has instructed us to start . . . with the question

of whether the facts as all eged nmake out a violation of the First

Amendnent . " Dirrane v. Brookline Police Dept., 315 F.3d 65, 69

(st GCr. 2002)(citing Saucier v. Katz, 533 US 194, 201
(2001)) (enphasis in original). Accordingly, we take each of these
i ssues in turn.

1. Constitutional Violation

Because M hos alleged that Swift violated his First
Amendnent rights, the first step in our qualified inmunity analysis
breaks down into a three-part inquiry itself: (1) whether the

speech involves a matter of public concern; (2) whether, when
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bal anced agai nst each other, the First Anendnent interests of the
plaintiff and the public outweigh the governnent's interest in
functioning efficiently; and (3) whether the protected speech was
a substantial or notivating factor in the adverse action agai nst

the plaintiff. Mullin v. Town of Fairhaven, 284 F.3d 31, 37-38

(st CGr. 2002) (discussing the Suprenme Court precedents that
require each of these three inquiries: Connick v. Mers, 461 U S
138, 147-48 (1983)(matter of public concern requirenent); Pickering

v. Board of Educ., 391 U S. 563 (1968)(bal ancing requirenent); M.

Healthy Gty School Dist. Bd. Educ. v. Doyle, 429 U S. 274, 287

(1977) (substantial factor requirenent)). W address each of these
itens in seguence.

a. Matter of Public Concern

For purposes of the notion to dismss, Swift did not
contest that Mhos's vote on the toll increase was a matter of
public concern. Mhos 1, 2002 W 31455257, at *5. Li ke the
district court, we pause briefly to address the issue on the
nerits.

W are guided in this inquiry by the Supreme Court's
hol ding in Connick: "Wether an enployee's speech addresses a
matter of public concern nust be determ ned by the content, form
and context of a given statenent, as reveal ed by the whole record.™
461 U.S. at 147-48. M hos's votes against the proposed January

2002 toll increase and for a July 2002 toll increase concerned a
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matter of significant inport related to financing the |argest
construction project in the country. Further, the timng of the
i ncreases would affect every person and corporati on who used the
Tur npi ke extension into Boston and the Boston Harbor tunnels.

"Where a public enployee speaks out on a topic which is
clearly a legitimte matter of inherent concern to the el ectorate,
the court may eschew further inquiry into the enpl oyee's notives as
reveal ed by the 'formand context' of the expression.” QO Connor v.
Steeves, 994 F.2d 905, 913-14 (1st Cr. 1993). There is no need
for further analysis of the "public concern” issue. W conclude,
as did the district court, that Mhos's votes involved a matter of
public concern, satisfying the first prong of the constitutional
vi ol ati on anal ysi s.

b. Bal anci ng the Interests

The next step in determning whether Swft violated
M hos's constitutional rights is to balance the interests of M hos
and the public in Mhos's speech (his vote) against the "interest
of the State, as an enployer, in pronoting the efficiency of the

public services it perfornms through its enployees.

Pickering, 391 U.S. at 568. See also Mullin, 284 F.3d at 39. This

process is comonly known as "Pickering bal ancing."”
It is here, in the Pickering balancing, that Swift's
notivations for firing Mhos |oom Iarge. In evaluating the

defendant’s side of the scale, Pickering and its progeny instruct

-20-



courts to focus on the governnent’s “legitimate interests in
preventing unnecessary disruptions and inefficiencies in carrying
out its public service mssion.” O Connor, 994 F.2d at 915 (citing
Pi ckering, 391 U S. at 568-75). Accordingly, if Swift fired M hos
because she was concerned that the tangible results of his vote
woul d negatively affect the efficient functioning of governnent
services and the financial standing of the Turnpi ke Authority, she
woul d have weighty interests on her side of the Pickering scale.?
On the other hand, if Swift fired Mhos in a retaliatory fit of
pi que because she di sagreed with his vote and wi shed to puni sh him
she woul d have no |l egitimate governnental interests on her side of
the scale. Indeed, Swift’s true notivation for firing Mhos for
his vote is a core issue in this case.

G ven the inportance of Swift’'s notivation for firing
M hos for his vote, we nust pause to address Swift’'s argunent in
her brief that "the state of mind of the public official is not
rel evant to the question of qualified imunity," citing to Harl ow

v. Fitzgerald, 457 U S. 800, 816-17 (1982). This argunent, along

with citations to Harlow, is often made in First Amendnent
retaliation cases when defendants raise the qualified immunity

defense. W are mndful that the Suprenme Court in Harl ow changed

8 n nmaking this observation, we express no opinion regarding
the preclusive effect, if any, that Levy Il m ght have on remand in
evaluating the legitinmacy of these concerns or Swift’s ability to
denonstrate themon the record.
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qualified inmunity doctrine to enphasize the objective, not
subj ective, nature of that inquiry. However, Harl ow does not stand
for the proposition that inquiries into defendants’ subjective

notivation is inappropriate in the first step of the qualified

I munity analysis in assessing whether an intent-based
constitutional violation has been all eged.?®

Prior to Harlow, the third step of the qualified inmmunity
i nquiry consisted of both objective and subjective conponents: a

def endant would not be entitled to qualified imunity "if he knew

or reasonably shoul d have known that the action he took within his
sphere of official responsibility would violate the constitutional
rights of the [plaintiff], or if he took the action with the

mal i cious intention to cause a deprivation of constitutional rights

or other injury. . . ." Wod v. Strickland, 420 U S. 308, 322

(1975) (enphasi s added). Under Wod, then, a plaintiff could
usually avoid an adverse pre-trial qualified inmmunity ruling by
merely alleging (1) a constitutional violation (2) of clearly
established law (3) by a public official who either acted
mal i ci ously or knewthat his actions would deprive the plaintiff of
his constitutional rights. This third step involved an inquiry

into the public official’s subjective state of mnd to assess

°Although in nany areas of the law there are inportant
distinctions between "intent" and "notive," we use them here
i nt erchangeably because the Suprene Court does so inits qualified
I munity jurisprudence. See, e.qg., Harlowv. Fitzgerald, 457 U. S.
800, 818 (1982) and Crawford-El v. Britton, 523 U. S. 574 (1998).
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whether the official acted with malice or was aware of the
constitutional violation that would flow fromhis actions.

Seven years later, in Harlow, the Suprenme Court revisited
the rel evance of the public official's subjective state of mnd in
the qualified inmmunity analysis. First, the Court noted that
“[t]he resolution of imunity questions inherently requires a
bal ance between the evils inevitable in any avail abl e alternative."
Harl ow, 457 U.S. at 813. The Court also reiterated its concern
that allowi ng insubstantial clainms against public officials to
proceed to trial exacted costs on society as a whole, "includ[ing]
t he expenses of litigation, the diversion of official energy from
pressing public issues, and the deterrence of able citizens from
acceptance of public office.” Harlow 457 U S. at 814. The Harl ow

Court noted that Wod v. Strickland's "subjective elenment of the

good-faith defense frequently has proved inconpatible with our
admonition . . . that insubstantial clains should not proceed to
trial . . . [because] an official's subjective good faith has been
consi dered to be a question of fact that sone courts have regarded
as inherently requiring resolution by jury." Harlow, 457 U S. at
816.

Because of the inconpatibility of the subjective inquiry
with the need to dismss insubstantial cases prior to trial, the
Harl ow Court found that "the dism ssal of insubstantial |awsuits

without trial--a factor presupposed in the bal ance of conpeting
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interests struck by our prior cases--requires an adjustnent of the
‘good faith' standard established by our decisions.” Harlow, 457
U S. at 814-15. This "adjustnent of the 'good faith' standard" was
areformulation of the third step of the qualified inmunity test to
elimnate the good-faith, subjective inquiry: "W therefore hold
that government officials performng discretionary functions
generally are shielded fromliability for civil damages insofar as
their conduct does not violate clearly established statutory or

constitutional rights of which a reasonable person would have

known." Harlow, 457 U S. at 818 (enphasis added).

Harlow, then, did not affect the first step of the

qualified inmmunity analysis: whether plaintiff's allegations, if
true, establish aconstitutional violation. Certain constitutional
violations, including First Arendnent retaliation clains, include
defendant's notivations as a foundational elenent of the tort:
M hos's First Amendnment retaliation claim "has no neani hg absent

the allegation of inpermssible notivation." Acevedo-Garcia, 204

F.3d at 11.17° Wiile the Suprene Court has renmoved from the
qualified immnity analysis inquiries into whether a defendant knew

that he was violating plaintiff's constitutional rights or acted

10The Suprene Court recently expl ai ned again that "[t] he reason
why retaliating against individuals for their speech offends the
Constitution is that it threatens to inhibit exercise of the
protected right. Retaliationis thus akin to an 'unconstituti onal
condition' denmanded for the receipt of a governnent-provided
benefit." Crawford-El v. Britton, 523 US. 574, 589 n.10
(1998)(citations omtted).
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mal i ciously to that end, this jurisprudence has not suggested that
the "objectification" of the qualified inmmunity inquiry sonehow
removes the intent elenment in the "subset of constitutional torts
[in which] notivation or intent is an elenment of the cause of

action." 1d. Accord Johnson v. Ganim 342 F.3d 105, 117 (2d Gr

2003) (“Though the qualified immunity inquiry is generally an
obj ective one, a defendant's subjective intent is indeed rel evant
in notive-based constitutional torts such as the one alleged by
[plaintiff].”).

In Crawford-El v. Britton, 523 US. 574 (1998), the

Suprenme Court confirnmed that although Harlow elimnated inquiries
into the defendant's subjective state of mind in the third step of
the qualified inmmunity analysis, it did not elimnate inquiries
into the defendant's subjective state of mnd in the first step of
the qualified immunity analysis when plaintiff alleges an intent-
based constitutional tort. Wiile striking down a heightened
pl eadi ng requi renment for notivati on-based constitutional torts, the

Crawmford-El Court stated that "a judicial revision of the law to

bar clains that depend on proof of an official's notive" was not
justified. 1d. at 592. The Court went on to explain that "there

is an inportant distinction between the 'bare allegations of

1OF course, if the constitutional tort itself does not include
a subj ective el enent such as intent, it would be an error to i nport
such an elenment into the qualified inmunity assessnment of whet her
the plaintiff's allegations, if true, establish a constitutiona
vi ol ati on.
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malice' that would have provided the basis for rebutting a

qualified immunity defense under Wod v. Strickland [the third

step] and the allegations of intent that are essential el enents of
certain constitutional clains [the first step]." Id.

Enphasi zing its concern with intrusive discovery into a
public official's state of mnd, the Court observed that under
Whod, prior to Harlow, allegations of defendant's malicious intent
to cause any injury at all to plaintiff--not just constitutional
deprivations--"woul d have perm tted an open-ended i nquiry into [t he
official's] subjective notivation." Id. In contrast, the Court
found that when assessing intent as an el enent of a constitutional
violation, the notivation inquiry is not so broad as to allow
di scovery on any potential theoretical basis for the cause of
defendant's alleged aninosity towards plaintiff: "rather, [the
notivation inquiry] is nore specific, such as an intent . . . to
deter public comment on a specific issue of public inportance.”
Id.

The Court then observed that "existing |aw already
prevents this nore narrow elenent of wunconstitutional notive
[alleged as part of the wunderlying constitutional tort] from
automatically carrying a plaintiff to trial.”" 1d. This is true
because a defendant m ght prevail on a qualified i Mmunity defense
in a case alleging an intent-based constitutional tort, wthout

need to inquire as to her notives, if (1) the relevant | aw was not

-26-



clearly established, (2) the plaintiff's speech did not relate to
a matter of public concern, or (3) the defendant showed that she
woul d have reached the sane decision even in the absence of the
enpl oyee's protected speech. 1d. at 592-93. |n consequence, as

noted by the Crawford-El Court, "unlike the subjective conponent of

the immunity defense elimnated by Harlow, the inproper intent
el enent of various causes of action should not ordinarily preclude
sunmary di sposition of insubstantial clains.” 1d. at 593.

In Part IV of its opinion in Crawford-El, the Court

recogni zed that even though a qualified immunity defense to an
I ntent - based constitutional tort often can be resol ved on grounds
that avoid inquiries into the governnent official's notives, that
w Il not always be so. Therefore, the Court found it "appropriate
to add a few words on sone of the existing procedures available to
federal trial judges in handling clains that invol ve exam nation of
an official's state of mnd." 1d. at 597. "First, the court may
order a reply to the defendant's . . . answer under Federal Rul e of
Cvil Procedure 7(a), or grant the defendant's notion for a nore
definite statement under Rule 12(e)."* 1d. at 598. "Second,

the district court should resolve [the] threshold question [of

2Fed. R Civ. P. 7(a) allows a court to "order a reply to an
answer. . . ." Fed. R Gv. P. 12(e) provides that "[i]f a
pl eadi ng to mhlch a responsive pleading is permtted i s so vague or
anbi guous that a party cannot reasonably be required to franme a
responsive pleading, the party may nove for a nore definite
statenment before interposing a responsive pleading. The notion
shal | point out the defects conpl ained of and the details desired.”
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qualified imunity] before permtting discovery . . . [by]
determ n[ing] whether, assuming the truth of the plaintiff's
al l egations, the official's conduct violated clearly established
law." [d. The Court then noted that "[i]f the plaintiff's action
survives these initial hurdles and is otherwise viable, the
plaintiff ordinarily will be entitled to sonme discovery. Rule 26

vests the trial judge with broad discretion to tailor discovery

narromy and to dictate the sequence of discovery."” 1d. The Court
described the ways in which the district court may limt the
nunber, length, subject mtter, tine, place, and nanner of
depositions and interrogatories, as well as various discovery

scenarios that would facilitate "the pronpt and efficient
resolution of the lawsuit. . . ." 1d. at 599. Finally, the Court
observed that "[Db]eyond these procedures and others that we have
not nentioned, summary judgnment serves as the ultimte screen to
weed out truly insubstantial lawsuits prior totrial."” 1d. at 600.

Wth its careful attention to the ways in which tria
courts can control the exam nation of an official's state of mnd

pre-trial, the Suprenme Court acknow edged in Crawford-El that the

adoption of an objective standard for qualified immunity in Harl ow
did not foreclose all state of mnd inquiries during the pre-trial

consideration of qualified immunity when state of mnd is an
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el ement of the constitutional tort.*® Swift msreads Harlow in
asserting that its refornulation of the qualified immunity defense
makes her notivation in firing Mhos irrelevant to the qualified

immunity analysis. Therefore, if the qualified imunity defense

B\When plaintiffs allege an intent-based constitutional tort,
def endants asserting qualified imunity often quote the passage in

Crawford-El stating that "inproper notive is irrelevant on the
I ssue of qualified imunity. . . ." 523 U.S. at 589. In doing so,
t hey take the passage out of context. 1In this portion of Crawford-

El, the Court is explaining how Harlow renoved the subjective
elements fromthe third step of the qualified imunity inquiry so
that "bare all egations” that the defendant maliciously or know ngly
violated plaintiff's constitutional rights would no | onger suffice
to overcone a qualified imunity defense. As Crawford-El explains
in the sane paragraph, its holding in Harlow "that 'bare
all egations of nalice" cannot overcone the qualified inmunity
defense did not inplicate the elenents of the plaintiff's initial
burden of proving a constitutional violation,”" which is the first
step inthe qualified imunity inquiry. As we have expl ai ned, the
rest of the Crawford-El opinion confirnms this point.

I ndeed, in the footnote inmmediately preceding the statenent
that "evidence of inproper notive is irrelevant on the issue of
qualified imunity," Crawford-El quotes an opinion of Justice
G nsburg, when she was a judge on the District of Colunbia Grcuit,
and calls it a "correct understandi ng of Harl ow "

Had the Court [in Harlow] intended its
formul ation of the qualified inmunity defense
to foreclose all inquiry into the defendants’

state of m nd, the Court m ght have instructed
the entry of judgnment for defendants Harl ow
and Butterfield on the constitutional claim
wi t hout further ado. In fact, the Court
returned the case to the district court in an
open-ended remand, a disposition hardly
consistent with a firmintent to delete the
state of m nd i nquiry from every
constitutional tort cal cul us.

Cawford-El, 523 U S. at 589 n.11 (quoting Martin v. D.C. Metro.
Police Dep't, 812 F.2d 1425, 1432 (D.C. Cr. 1987)(alteration and
enphasis in original)).
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proffered in her notion to dism ss does not identify proper grounds
apart fromnotive for dismssing the case, and if the thrust of her
notion to dismss is sinply to deny that she acted with the
constitutionally proscribed notive, she is unlikely to succeed.

Apart from her msguided argunent that notivation is
always irrelevant to the qualified inmunity inquiry, Swift only
argues that no constitutional violation occurred because her
term nation of Mhos was notivated by her legitimte concerns for
the public's interest rather than by a desire to politically
retaliate against him However, as we have previously expl ai ned,
on a notion to dismss we nust accept as true the allegations in
M hos's conplaint about Swift's notivation. In the Pickering
bal ance, the exercise to which we now return, these allegations
produce a decisive tilt for M hos.

We | ook first to Mhos’s side of the scale to assess “the
interests served by [Mhos’s First Amendnent activity] — including
[his] interests in communicating, and the interests of the
comunity in receiving, information on mtters of public
importance. . . .” QO Connor, 994 F.2d at 915. Public officials
have a strong interest in voting their conscience on inportant
i ssues without having to suffer retaliatory recrimnations from

their superiors. See, e.qg., Connick v. Myers, 461 U S. 138, 149

(1983)("[1]t is essential that public enployees be able to speak

out freely without fear of retaliatory dismssal."). The public
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al so has a substantial interest in nmenbers of public authorities
bei ng able to freely cast their votes in accordance with their best
judgnment, without fear of political interference and intimdation.

See Butz v. Econonpbu, 438 U S. 478, 506 (1978)(noting "public

interest in encouraging the vigorous exercise of officia
authority"). Together, Mhos's and the public's interests weigh
heavily on their side of the Pickering bal ance.

Inturning to Swift's side of the bal ance, we find al nost

not hi ng because of the posture of this case. W have already
expl ained why the Levy Il descriptions of Swift's reasons for

firing Mhos cannot trunp the contrary allegations in Mhos's
conpl ai nt. I n consequence, the conplaint alone sets forth the
factual allegations that inform our review of this notion to
di sm ss.

In his conplaint, Mhos explains that Swift stated in the
February 6, 2002 termination letters that she renoved M hos and
Levy from office principally because their votes were "fiscally
i rresponsible.™ However, M hos's conplaint then denies this
charge, stating that the notion for which he voted "was fiscally
sound and in the best interest of the Authority." Furt her nor e,
M hos all eged that "he exercised his best judgnment and concl uded
that the January 2002 toll increase was not in the Authority's best
interests and was not necessary as a matter of law. " According to

M hos's conplaint, "Swift was enraged that the Authority failed to
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approve the January 2002 toll increase, which she supported.™
Further, Mhos alleged that the actions Swift took against him
"were in direct retaliation for the votes" he took regarding the
tolls. Finally, Mhos alleged that he was "renoved from public
office before the expiration of his term because of disagreenent
with the way [he] voted on matters of public concern” and that his
termnation was "political interference and intimdation." The
district court, and this court on appeal, nust accept Mhos's
version of the dispute. Accordingly, when considering only the
conplaint, as we are bound to do, we find a void on Swift's side of
the scale and the Pickering scale tips decisively in favor of
M hos.

c. Substantial Factor

Having determ ned that the Pickering balance favors
M hos’s First Amendnment rights, we now consider whether his vote
was a substantial factor in Swift's decision to fire him See M.

Healthy Gty School Dist. Bd. Educ. v. Doyle, 429 U.S. 274, 287

(1977). This “substantial factor” requirenent is wholly distinct

from the discussion of “notivation” in the previous section.?!

“Many of the qualified immunity cases use the phrases
“substantial factor” and “notivating factor” interchangeably to
descri be the causal relationship between the protected conduct and
t he adverse action taken against the plaintiff. W prefer to use
t he phrase “substantial factor” to avoid confusion wth the earlier
di scussi on of notivation, where notivation, rather than referring
to causation, refers to whether Swift was concerned about
| egiti mate government interests or inpermssible retaliation. See
Stella, 63 F.3d at 74-75 (explaining that "plaintiff nmust show.
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Here, the inquiry is whether Mhos’s termnation was attri butable
to his exercise of his First Anendnent rights or to sone other
reason unrelated to his vote. See id. In short, the issue is the
causal link between the protected conduct and the adverse
enpl oynment action. For purposes of her notion to dismss, Swft
did not contest that M hos's vote was the reason for her decision
to renmove himfromthe Turnpi ke Authority. Again, we pause briefly
to address this issue on the nerits.

M hos and Levy voted against Swift's wi shes regardi ng t he
toll increases on Cctober 30, 2001. Seventeen days |later, on
Novenber 16, Swift inforned M hos and Levy that she was renoving
them fromoffice. Followng Levy I and the ternmi nation hearing,
Swift notified Mhos and Levy of her decision to renove them for
cause, stating that the principal cause for their renoval was their
"fiscally irresponsible"” votes on Cctober 30, 2001. The third
menber of the Turnpi ke Authority, who proposed the January 2002
i ncreases and voted against the July 2002 toll increases, never
recei ved any such conmuni cati on. Hence, we agree with the district

court that, on these facts, there is no serious dispute that

that his speech was a substantial or notivating factor for the
adverse action taken against him. . . and the defendant nust then
prove . . . that the enployer would have acted in the sane way
toward the plaintiff ‘even in the absence of the protected
conduct.  "(citing M. Healthy, 429 U S. at 287)(internal citations
omtted)).
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M hos’s vote on the timng of the toll increases was a substanti al
factor in Swift’s decision to renmove himfrom of fice.

Havi ng determ ned that (1) M hos's vote invol ved a matter
of public concern, (2) Mhos's and the public's interest are nore
wei ghty on the Pickering scale than Swift's, and (3) Mhos's vote
was a substantial factor in Swift's decision to fire him we
conclude that M hos has alleged a violation of his First Arendnent
rights.

2. (Cearly Established R ght

We now turn to whether Mhos's First Amendnent right in
this case was clearly established at the tine Swift decided to
remove himfromthe Turnpi ke Authority.

The level of abstractness at which the "right" in
question is articulated can often determ ne the outcone of this
inquiry. In consequence, the Suprenme Court has cautioned agai nst
applying general definitions of constitutional rights in the
qualified inmmunity context. Anderson v. Creighton, 483 U S. 635,
639 (1987). "The inquiry into the nature of a constitutional right
for the purpose of ascertaining clear establishnent seeks to
di scover whether the right was reasonably well|l settled at the tine

of the chall enged conduct. Martinez v. Colon, 54 F.3d 980,

988 (1st Cir. 1995). Additionally, the "inquiry into whether the

right is clearly established 'nust be undertaken in light of the
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specific context of the case, not as a broad general proposition.'"
Suboh, 298 F.3d at 93.
Wth this guidance in mnd, we articulate the First
Amendrent right at stake here as the right of a public official to
vote on a matter of public concern properly before his agency
wi thout suffering retaliation from the appointing authority for
reasons unrelated to legitimte governnental interests. W have
applied a simlar formulation before: "[a]lthough we have found no
cases directly on point, probably because it is considered
unassai |l abl e, we have no difficulty finding that the act of voting
on public issues by a nenber of a public agency or board cones
within the freedomof speech guarantee of the first anmendnent.
There can be no nore definite expression of opinion than by

voting on a controversial public issue.” Mller v. Town of Hull,

878 F.2d 523, 532 (1st Cir. 1989). W reiterated six years later
that this right was clearly established: "Voting by nenbers of
boar ds, comm ssions, and authorities comes within the heartland
of First Amendnment doctrine, and the status of public officials'
votes as constitutionally protected speech [is] established beyond

peradventure of doubt. . . ." Stellav. Kelley, 63 F.3d 71, 75 (1st

Cr. 1995).
Notwi thstanding Stella and MIller, Swift urges that "a
bal ancing test, by its indetermnate nature, nmakes it highly

unlikely that a public enployer, in such circunstances, could be
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held to have violated a clearly established right." In support of

this proposition, Swift refers to Frazier v. Bailey, quoted by the

district court in Mhos Il, holding that when a right is "subject
to a balancing test, the right can rarely be considered 'clearly
established,' at least in the absence of closely corresponding
factual and | egal precedent." 957 F.2d 920, 931 (1st Cir. 1992).
Here, though, MIler and Stella provide the "closely correspondi ng
factual and | egal precedents"” that would have served to informa
public official that Mhos's First Amendnment right was clearly
est abl i shed. *°

As Swift acknow edges in her brief, both cases involve
votes by public officials on matters of public concern and their
subsequent renoval based on those votes. Swift seeks to downpl ay

their inport by enphasizing that MIler and Stella neither applied

the Pickering balancing test nor addressed "the limts of the
‘right to vote' where the renoving official states that the
consequences of the decision rendered by the 'vote' will harmthe
public interest."

Once again, Swift is hanpered by the procedural posture
of this case. Her stated belief that the consequences of Mhos's

vote will harmthe public interest cannot trunp M hos's claimof a

\Whet her a reasonable person in Swift's position would have
known that her actions violated that clearly established right is
a different question. We address that question in the next
section.

- 36-



politically retaliatory notive. As we have explained at | ength, on
a notion to dismss the factual allegations in the conplaint
control . Hence, Swift's defense of her action cannot serve to
di stinguish Stella and MIler any nore than it can weigh on her
side of the Pickering scale.

3. The Understanding of a Reasonable O ficial

The third step in the qualified immunity analysis, which
enbodi es the obj ective standard announced in Harlow, requires us to
anal yze "whether an objectively reasonable officer in the
def endant's position woul d have understood [her] action to viol ate
the plaintiff's rights.” Suboh, 298 F.3d 95. G ven the facts
alleged in the conplaint, as described in Part |.A supra, we have
no trouble finding that a reasonable official simlarly situated to
Swi ft woul d have known that term nating M hos for his vote viol ated
his constitutional rights. Taking the allegations in the conplaint
as true, M hos exercised his best judgnent as to the proper course
of action, cast his vote, and was fired in retaliation for that
vote for reasons unrelated to legitimte governnmental interests.
No reasonabl e public official could have failed to realize that a
menber of a public instrunentality cannot be term nated on such
grounds for voting on matters of public concern within his
authority.

Having found that (1) Mhos's allegations, if true,

establish a violation of his First Amendnent rights, (2) the right

-37-



was clearly established at the tinme Swift fired him and (3) a
reasonabl e public official would have known that the discharge
constituted a constitutional violation, we find that Swift is not
entitled to qualified imunity.?
Il

For the reasons expl ai ned above, we affirmthe district
court's denial of the nmption to dismss in Mhos |, vacate the
decl aratory judgnent and the denial of danmages in Mhos Il, and
remand for proceedi ngs consistent with this opinion.

SO ORDERED

*CF course, this ruling does not preclude Swift fromasserting
qualified imunity in a subsequent notion for summary judgnent or
at trial. See Guzman-Rivera v. Rivera-Cruz 98 F. 3d 664, 669 (1st
Cir. 1996) (holding that the "defense of qualified inmunity may be

rai sed and appealed at nultiple stages of the trial. . . .").
However, if the trial court denies the request for sunmary judgnent
because of a genuine issue as to any material fact, including

notive, that ruling would not permt an interlocutory appeal. See,
e.qg., Stella, 63 F.3d at 74 (holding that "a district court's pre-
trial rejection of a qualified immunity defense is not imediately
appeal able to the extent that it turns on either an issue of fact
or an i ssue perceived by the trial court to be an i ssue of fact.").

- 38-



