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PONSOR, District Court Judge. This cases raises, anong

ot her issues, the knotty question of howfar the Rehabilitation Act
of 1973 ("Rehabilitation Act"), 29 U S.C. §8 701 et seq., requires
an enployer to go to accommobdate an enpl oyee whose disability -
clinically diagnosed major depression — has affected, in sone
respects, her ability to function in the workpl ace. The trial
judge, grappling with clainms under several statutes, granted
summary judgnment for defendants on all the plaintiff's causes of
action. Because we find that the record, viewed in the |ight nost
favorable to the appellant, mght support a claim under the
Rehabilitation Act, and (equally inportantly) that appellees’
counsel has entirely failed to address either the facts or the | aw
buttressing this claim we are constrained to reverse and renmand
for further proceedings.
I. Procedural Background

A brief review of the procedural history of this case
will serve to put the issues in context.

After pursuing adm nistrative renedies starting in 1998,
plaintiff-appellant, Sylvial. Cal ero-Cerezo ("Cal ero"), an attorney
enployed by the Immgration and Naturalization Service ("INS")
proceedi ng pro se, filed her conplaint inthe United States District
Court on Cctober 4, 1999. The defendants were the United States
Depart nent of Justice ("DQJ"), the INS, then-Attorney General Janet

Reno, and then-Comm ssioner of the INS Doris WMeissner. Amended
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conplaints followed in May 2000 and May 2002. Per haps because
plaintiff was representing herself, the precise causes of action
were rather hard to discern from the pleadings. Plaintiff now
asserts that, while she may have i ncl uded addi ti onal theories in her
adm ni strative proceedi ngs, her conpl ai nt and anended conpl ai nts as
submtted to the district court were intended to enconpass only two
clains: (1) aclaimfor failure to accommopdate her disability under
the Anericans with Disabilities Act ("ADA"), 42 U.S.C. § 12101 et
seq.,! and the Rehabilitation Act, and (2) a claimfor retaliation
under Title VII, 42 U S.C. 8§ 2000e et seq.

Eventually the parties filed cross-notions for summary
j udgnent, and on Septenber 18, 2002, the district court issued its
opi nion granting the defendants' notion and denying the plaintiff's.
In his nenorandum the district court judge conscientiously
addressed all causes of action that mght reasonably have been
inferred fromthe plaintiff's |less than artfully drafted pl eadi ngs,
i ncluding clainms for discrimnation based on gender, national origin
and age, which the plaintiff has not pursued, as well as the clains

for failure to accommopdate and for retaliation, which the plaintiff

' This opinion wll concentrate alnobst entirely on the
Rehabilitation Act, since the ADA is not available to federa
enpl oyees. Rivera v. Hayman, 157 F.3d 101, 103 (2d G r. 1998).
The sane standards, however, apply to clainms under the ADA and
under the Rehabilitation Act. Qdiveras-Sifre v. Puerto Rico Dep't
of Health, 214 F.3d 23, 25 n.2 (1st Cr. 2000). The elim nation of
t he ADA cl ai mdoes not, therefore, affect the | egal analysis or the
scope of renedy available to the plaintiff.
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has continued to press on this appeal. Specifically, with regard
toplaintiff's claimfor failure to accommodate her disability, the
district court suggested, first, that "depression per se" is not
a recogni zed disability, then went on to conclude that, in any
event, the record conclusively indicated that plaintiff could not
performthe legitimate requirenents of her position, and noreover
that plaintiff's requested acconmodation was not feasible.

On Novenber 15, 2002, Calero filed her Notice of Appeal,
chal l enging only the district court's rulings regarding her clains
for failure to accommpdate and for retaliation. Despite clear
notification of the scope of this appeal, and further confirmation
in the appellant's brief, appellees' counsel has inexplicably
treated this appeal as though it involved nerely a garden variety
clai mof discrimnation under Title VII. No significant discussion
what ever addresses Calero's claim- the heart of her case — that the
defendants failed to make any reasonable effort to acconmodate her
disability. This neglect has played a substantial part in the
court's decision to remand.

IT. Factual Background
W recount the facts in the light nost favorable to

Cal ero, the party opposi ng summary judgnent. Motorsport Eng' g, Inc.

v. Maserati SPA, 316 F.3d 26, 28 (1st G r. 2002).

Cal ero began practicing law in 1977 in Puerto Rico's

Department of Justi ce. Later, she worked for private firns and



agencies in Puerto Rico, and, from 1993 to 1995, in East Hartford,
Connecticut with the Federal Deposit |nsurance Corporation. In
1995, Calero was hired as an assistant district counsel in the New
York District Ofice of the INS Ofice of the Ceneral Counse
("occ). Her performance was rated "excellent” in her 1996-97
appraisal, and in My 1997 Calero successfully petitioned for a
transfer to the San Juan District Ofice of the OGC, where she began
wor ki ng part-tine as an assistant district counsel. Nothing in the
record suggests that Calero, up to this point in her twenty-year
career as an attorney, had ever encountered significant difficulties
in performng her job at or above the l|evel of her enployers'
expect ati ons.

During the summer of 1997, Calero began to suffer from
t ensi on headaches and |ethargy, the first sign of the onset of a
disability that was soon to erode her capacity to function w thout
accomodation. On January 16, 1998, Dr. Roberto Rodriguez ("Dr.
Rodri guez") diagnosed Calero with a recurrence of depression and
prescribed t he anti depressant Paxil. Calero had suffered previously
from depression, in 1990 when her nother and father died and again
in 1992 upon the death of her brother. The record does not suggest,
however, that at these earlier tinmes her depression interfered with
her capacity to work.

In February 1998, Calero began working full-tinme at the

San Juan District Ofice. One nonth |later, and two nonths foll ow ng



her di agnosi s of depression, Calero's enotional fragility catapul ted
her into the first of a series of acrinonious episodes with her
supervi sor Vivian Reyes-Lopez ("Reyes"). Before summarizing the
evidence related to these incidents, two observations about the
state of the record are appropriate.

First, inrecounting her conflicts with Reyes, plaintiff's
pro se papers sonetinmes appear to suggest that Calero' s probl ens at
wor k derived not froma failure to accormodate her disability, but
sinmply fromReyes' general unfairness to her. To the extent Cal ero
m ght succeed in placing blanme for her problens at work on Reyes
personal |y, she may vi ndi cate her own virtue but doomher case. The
Rehabilitation Act is not, of course, designed to provide a worker
a remedy against an arbitrary supervisor, per se. It is designed
to insure that a capable, disabled worker, covered by the statute,
is not deprived of the opportunity to work and earn a |iving due to
the refusal of the enployer to nake a reasonabl e accompdati on
Viewed in the light nost favorable to the plaintiff, therefore, the
summary belowwi || concentrate on facts that a reasonabl e factfi nder
m ght find supportive of this statutory claim and not on Calero's
occasional self-justifying suggestions that it was Reyes, not she,
who was responsible for their ongoing problens.

Second, we are aware in recounting this background that
a reasonabl e factfinder m ght conclude that Calero's friction with

her supervisor (and, as will be seen, others including famly and



friends) m ght be explained on the ground that she was sinply a very
difficult, not a disabled, person. In the context of summary
j udgnent, however, we nust respect the role of the factfinder to
choose between al ternative, reasonably supported i nferences. Since
the factual nosaic, seen from plaintiff's perspective, mght
reasonably support a claimof disability, we summarize the facts in
a manner consistent with that viewpoint.

The first episode of what was to be a lengthy series of
probl ens between Cal ero and Reyes arose over what shoul d have been
a trivial matter. On March 9, 1998, Reyes denied Cal ero's request
to make up a |l ost work hour during lunchtine. |In response, Calero
conplained in a |l oud voice that Reyes was the worst supervisor she
ever had and that Reyes treated her like a child. The outburst was
voci f erous enough to be overheard by other INS staff in the office.

The foll ow ng day, March 10, 1998, Reyes asked Calero to
come to her office to discuss the previous day's contretenps. At
the neeting, Reyes told Calero that raising her voice in the office
was not necessary. Calero responded with a further verbal attack,
criticizing Reyes' supervisory skills, telling Reyes that she had
a bad attitude, and suggesting that Reyes had | ost an appoi nt nent
as an inmmgration judge because of her poor professional ability.

A week later, on March 17, 1999, Calero consulted Dr.
Filia S. Garcia, who referred Calero to a psychologist for

eval uati on of her "nmasked depression.”



On March 18, 1998, Calero received a formal reprinmand (a
so-cal | ed menorandum of "adnoni shnent") from Reyes for her behavi or
on March 9th and 10t h.

The day followi ng her receipt of this reprimand, Calero
sent an e-nmmil nessage to Jack Penca ("Penca"), the Regional
Di strict Counsel and Reyes' imedi ate supervisor, who worked out of
the Vernont office of the INS, regarding the recent friction with
Reyes. Calero conplained to Penca that Reyes was harassi ng her and
that this daily harassnent was affecting her enotionally. Calero
i nformed Penca that she was taking the antidepressant Paxil "to be
able to continue working." This was the first time Cal ero inforned
a supervisor that she was suffering from depression and was on
medi cation for her condition.

In md-April 1998, Calero was seen by psychiatrist Dr.
Margarita Alonso Cedo ("Dr. Al onso"). On April 13th, Calero's
condi tion was serious enough that Dr. Al onso reconmended to Cal ero
that she take a nedical |eave fromwork for the next three weeks.
On April 17, 1998, Dr. Alonso diagnosed Calero with "ngjor
depression” and, like Dr. Rodriguez in January 1998, prescribed the
anti depressant Paxil .

Significantly, Dr. Alonso also wote a note to Calero's
enpl oyer giving notice of Calero's condition and confirmng her
recommendati on that Cal ero take a t hree-week break fromwork. After

receiving two doctors' notes from Dr. Alonso explaining Calero's



di agnosis, nedication and plan for treatnent, Reyes approved
Calero's sick |l eave, which |lasted fromApril 14 to May 1, 1998.

On April 21, 1998, Calero contacted the Ofice of Equal
Enpl oynment Qpportunity, I mmigration and Naturalization Service, U S.
Depart ment of Justice ("EEO') in Washington, D.C. to inquire about
filing a conplaint for discrimnation and harassnment. On April 22,
1998, Calero contacted Dr. Ruth Prevor ("Dr. Prevor"), a
psychol ogi st with the I NS Enpl oyee Assistance Ofice. Thereafter,
Calero nmet with Dr. Prevor on several occasions to receive
assi stance regarding her nental disability.

Also on April 22nd, while Calero was on nedical |eave,
Reyes left Calero two nenoranda instructing Calero to conplete
certain tasks in preparation for her upcom ng annual vacation.
Reyes asked Cal ero to revi ew her cases schedul ed for hearings in the
immgration court during her vacation and also to prepare a
particul ar case to be discussed with Reyes before the vacation's
starting date, which was May 22, 1998.

On May 7, 1998, after Calero returned from her nedica
| eave but before she |l eft for her annual vacation, Cal ero and Reyes
nmet to discuss Calero' s cases. Reyes had previously requested that
Cal ero copy her on certain e-nmail nmessages, and Cal ero agai n entered
into a nasty argunment with Reyes, this tine about Reyes' concern
that Calero was failing to foll ow Reyes' instructions. Calero told

Reyes during this conversation that Reyes was reprinandi ng her as



a nother mght scold a child and treating her unfairly. At the end
of the neeting, Calero asked, with heavy sarcasm "lIs that all
Vivian? Can | |eave now?" Later, when Reyes approached Cal ero's
desk and asked her why she had again failed to copy her on an e-nmai
as requested, Calero becane furious and told Reyes to stop scol di ng
her, that she was not a child and Reyes was not her nother.
Bi zarrely, Cal ero began calling Reyes "nother" and "nomy, " refused
to provide Reyes an explanation of why she did not copy Reyes on
e-mai | nmessages as Reyes had i nstructed, and repeated, "Don't punish
nme, stop punishing ne." Again, this strange and confrontationa
behavi or was observed by other I NS enpl oyees.

Not surprisingly, Reyes reported Calero's conduct to
Penca. Her nmeno sunmarized the May 7th incident and recommended
that disciplinary action be taken against Calero. Reyes indicated
that Calero was a "disruptive elenent” and reconmended that Cal ero
either be dism ssed or transferred out of the San Juan District
of fice.

On May 11, 1998, Calero mailed Penca a copy of her EEO
conplaint, and informed him that she had been getting counseling
from the EEO office of the INS and that she was submtting the
conpl aint to her EEO counsel or. Penca subsequently forwarded a copy
of the conplaint to Reyes.

On May 22, 1998, Calero went on her schedul ed two-week

annual |eave, returning to work on June 2, 1998. Before she |eft

-10-



Calero failed to prepare her cases properly, as Reyes had
i nstructed.

On May 26, 1998, Reyes sent a nenorandum to Penca
detailing Calero's failuretoreviewher files, as requested. Reyes
noted that, in order to prepare the cases with hearings schedul ed
during the two weeks Cal ero was out, she and anot her OGC attorney
had been required to work ten hours of overtine.

On June 22, 1998, Penca sent Calero a Notice of Proposed
Ten Day Suspension ("Notice"). The two grounds for this suspension
were: (1) Calero's disrespectful behavior toward Reyes on My 7,
1998, and (2) Calero's disregard of Reyes' instruction to prepare
her cases before going on | eave. Calero submtted a 35-page reply
in opposition to this Notice.

On July 23, 1998, Calero received her performance
apprai sal for July 1, 1997, through June 30, 1998. Calero received
a "mninmlly satisfactory" rating in the category of "Advocates
for/ Represents the Agency" but was given ratings of "fully
successful™ in categories of "Provides Legal Advice" and "Conducts
Legal Research and Witing." Her formal rating, overall, was "fully
successful . "

Despite these rather positive ratings, Calero received
several negative comments in her review. For exanple, the review
noted that Calero failed to prepare several of her cases for

hearings, that she failed to i nformher supervisor of the status of
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her cases and that she required substantial supervision. Despite
her titularly satisfactory ratings, Calero viewed this as the first
negative revi ewthat she had received during her enploynment with the
I NS.

On June 24, 1998, Dr. Al onso agai n recommended that Cal ero
take a few days off from work to rest, and Calero did so

Despite the rest, it was clear by the m ddl e of the sumrer
that Cal ero's depression was infecting her relations with persons
ot her than her supervisor. |In a nenp dated August 12, 1998, Reyes
noted Calero's excessive and unwarranted criticism of other
attorneys, evident inthe e-nmails she was sending to | awers out si de
the office.

On August 17, 1998, at Dr. Al onso's recommendati on, Cal ero
was "partially" hospitalized for ten days due to her depression.?
In addition, side effects fromthe anti depressant nedi cation were
troubling Calero to the extent that Dr. Alonso changed her
prescription.

Foll owi ng her partial hospitalization, on Septenber 1,
1998, Calero sent an e-mail entitled "transfer on detail" to Paul
Virtue, CGeneral Counsel, INS ("Virtue"), with a copy to David D xon,
Deputy General Counsel, INS ("Dixon"). Calero informed Virtue and

Di xon that she had been suffering frommaj or depression since Apri

> The record does not indicate what is nmeant by "partial"
hospitalization.
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13, 1998, and that she was being di scrim nated agai nst and harassed
by her supervi sors, Reyes and Penca. She noted, anong ot her things,
INS' duty to consider a reasonabl e accommodati on that would al |l ow
her to performher job. As her own suggestion for an acconmodati on,
she requested a tenporary assignnent (a so called "detail") out of
her current work site, to the INS office at the San Juan
I nternational Airport.

The Septenber 1, 1998, e-mail was the first of what woul d
be many explicit requests for sonme sort of an accommobdati on, or at
| east a di al ogue concerni ng accomodation, to permt plaintiff to
continue working while she received treatnent for her ngjor
depr essi on. The specific accommobdation proposed by Calero -
tenporary assignnent to the San Juan airport — may perhaps have
presented certain practical problens for the INS. The record is not
clear on this point, and, again, the appellees' failure to offer any
di scussion on the issue has handcuffed the court. It is clear,
however, that Calero's enployer nmade no effort to offer any
realistic alternative accommodation, or even to discuss the
difficulties that plaintiff's major depression was creating for her
at worKk.

On Septenber 4, 1998, Calero once again sent an e-nail
notificationto Virtue, with a copy to Dixon, to the effect that the
| ack of any response by the INS to her conplaints was causing a

deterioration of her physical and enotional health, and that she was
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requesting an alternative assignnment as a reasonabl e accommobdati on
for her disability of depression.

On Septenber 8, 1998, a simering problem related to
Cal ero's apparent tape recording in the office boiled over. In June
of 1998, sone co-workers of Calero's had told Reyes that they
t hought that Calero was taping their conversations. |In response,
Reyes sent out an e-mail rem nding all staff that surreptitious tape
recordi ng of conversations was inpermssible, against INS policy,
and could result in discipline. On Septenber 8th, a staff nenber
told Reyes that she observed Calero using a tape recorder while
talking with Reyes. Reyes approached Cal ero, obtained the recorder
after sone argunent and found that, indeed, the tape contained a
recordi ng of her conversation. Wen Reyes told Cal ero she was goi ng
to take the tape, Calero screaned at her and tried to block the
doorway. After she managed to nmake her exit, Reyes turned the tape
over to the local FBI office.

Some nonths later, inaletter to Penca, dated January 20,
1999, Calero clainmed that someone in the office had been attenpting
to tape her conversations without her know edge in order to "frane"
her. She asserted that she taped Reyes inadvertently, unaware that
the tape recorder was turned on.

On Septenber 14, 1998, after the scream ng incident over
the tape recorder, Dr. Al onso recommended that Cal ero take a nedi cal

| eave fromwrk for tw weeks.
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On Cctober 7, 1998, Di xon suspended Cal ero for five days
for disrespectful behavior toward her supervisor and for failure to
foll ow orders. Di xon based his decision on Penca' s Notice of
Proposed Action issued on June 22, 1998, Calero' s response, and
Reyes' nenorandum of adnoni shnent of March 18, 1998.

Later in Cctober, Calero e-mailed Virtue a third time and
agai n requested a tenporary assignnent to the INS Airport office in
San Juan. Once nore, she received no response.

On Cctober 30, 1998, when a new attorney was being hired
in the office, Reyes contacted Calero and gave her the choice of
either accepting replacenent furniture for her office and keeping
her office, or keeping her newer furniture and turning her office
over to the new attorney. Calero chose to keep her newer furniture
and was noved to a | ess desirable work area, described by Calero as
a "grot."

On Novenber 2, 1998, Dr. Al onso observed, in a handwitten
note on a prescription pad, that Calero should be transferred to a
di fferent workplace in Puerto Rico so that "she could benefit from
continued treatnent, decreased stressful situations and famly
support.” It is not clear whether this notation reached the
def endant s.

The foll ow ng day, Calero faxed Virtue her fourth request
for an accommpdation. She detailed the nedical treatnment she was

recei ving, described the di scrimnation and harassnment she percei ved
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hersel f as suffering and enphasi zed her concern that her depression
was affecting her job performance. Significantly, Cal ero disclosed
to Virtue that her probl ens went beyond her rel ationship with Reyes:

Due to the depression, | have detached nyself

fromny famly and friends, who have been very

worry [sic] about nme and had been reaching ne

and gi ving nme support. My social |ife had been

extrenely limted
In this Novenber 3, 1998, letter, Calero again asked for a transfer
to the San Juan International Airport office. Again, the INS nade
no response.

On  Novenber 9, 1998, Dr . Alonso nmade anot her
recommendati on t hat Cal ero absent herself fromwork i n order to rest
for the remai nder of the week. Three days |ater, Calero nade yet
anot her request to be transferred to the San Juan Internationa
Airport officeinaletter to Virtue. At the end of that nonth, Dr.
Al onso recommended Calero rest from work for ten days starting
Novenber 27, 1998.

On Decenber 9, 1998, Reyes issued a Notice of a Proposa
of Suspension of Calero for fourteen days for (1) failure to follow
orders by surreptitiously tape-recordi ng conversationsinthe office
on Septenber 8, 1998; (2) failure to follow orders by refusing to
updat e Reyes on a particular case; and (3) failure to be forthright

with a supervisor by taping conversations in the office and then

denyi ng doi ng so.
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On Decenber 15, 1998, M chael Coaster, a D vision Chief
with the INS Ofice of the General Counsel ("Coaster"), denied
Calero's requests for an acconmpdation. His |letter stated:

You wote that you are depressed because "of

the di scrimnation and harassnent based on sex

and national origin that (you) have endured

within the INS San Juan District OOfice." This

is not a disability as defined by the

Rehabilitation Act of 1973 and the Age

Di scrimnation in Enploynment Act. As such, the

agency is not under an obligation to provide

you with an accommobdati on.

This letter made no nention of the nedical evidence
submtted by Calero confirmng her najor depression. The Coaster
letter did indicate that the INS had at some unspecified tine
offered to consider reassigning Calero to an existing vacant
position outside Puerto Rico, but that Calero had rejected this
of fer because she did not want to | eave Puerto Rico. Except for
this reference in the Coaster letter, no docunmentation exists inthe
record nenorializing this supposed offer to transfer Calero. No
details specify the location or nature of the new position, the
timng of the supposed transfer, or the identity and authority of
t he person making the offer.

On February 4, 1999, Calero filed her second EEO conpl ai nt
alleging discrimnation based on gender, national origin, age,
nmental and physical disability, and retaliation.

On February 16, 1999, Penca found the second ground of

Reyes' Proposed Suspension of Decenber to be supported by a
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preponderance of the evidence. Penca determ ned that disciplinary
action for Calero's failure to follow orders in reporting to Reyes

the status of a case was warranted and i nposed a ten day suspensi on

wi t hout pay on February 16, 1999. In response, Calero fil ed several
conplaints wth |aw enforcenent agencies calling for an
i nvestigation of the supposed illegal tape-recording of her

conversations by coworkers.

On April 6, 1999, Reyes rem nded Cal ero that she was | ate
for an appearance before an inmgration judge. |In response Calero
falsely denied that she was late. It later enmerged that the judge
had been kept waiting because of Calero' s tardiness.

In early May 1999, Calero was involved in yet another

unseemy office incident. Calero told a student-enpl oyee, Lenga
Si beron ("Si beron"), to be on guard for "illegal things" that Reyes
m ght ask her to do. Si beron replied that she was not doing
anythingillegal. Inawitten statenent provi ded to Reyes, Siberon
reported that she felt "intimdated and somewhat threatened” by
Cal ero.

On June 4, 1999, a second disturbing incident involving
Calero and a different student-enpl oyee occurred. The student,
Carmen Otiz ("Otiz"), did not interrupt a neeting to give Calero
two tel ephone nessages fromCalero's son. Calero exploded at Otiz
for not giving her the nessages i mmedi ately, scream ng at the young

woman and berating her.
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On June 11, 1999, Calero's counsel, Mriam Ranos
G ateroles, faxed a letter to Doris Meissner, the Conm ssioner of
the |INS. Calero's counsel requested that Calero be given a
reasonabl e accommopdati on in accordance with the Rehabilitation Act
and that she be transferred to the Airport office. She also wote
that the conduct and behavior of Reyes was the principal factor
underlying Cal ero's maj or depression and that some separation from
Reyes and the environnent at the San Juan office would all ow Cal ero
to continue to work despite her disability. Calero's counsel also
included a note from Dr. Alonso, which reported that Calero was
having difficulty interacting with famly and friends due to her
depression. The doctor recommended that any transfer of Cal ero be
within Puerto Rico, so that Calero could receive needed famly and
comunity support to the extent possible during her illness.

At work, plaintiff's behavioral manifestations of her
severe depression continued. During the spring and sumer of 1999,

Reyes reported to Penca that Cal ero was at various tines "agitated,"

out of control,” "inpossible to work with,"” "bizarre," and "a
constant source of aggravation.” On July 9, 1999, during a
di scussion of a scheduling conflict, Calero repeatedly stated in a
| oud voice, in the presence of two ot her enpl oyees, that Reyes was
harassing her on a daily basis, and that her absences were due to

Reyes' constant hum i ation.
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The final bl ow up between Cal ero and Reyes occurred four
days later. Again, the trigger for the eruption should have been
a routine matter. Reyes instructed Calero to |eave for court so
that she would be on tine. 1In a raised voice, Calero called Reyes
a liar and stated that Penca and Reyes had nade fal se accusations
agai nst her and fabricated evi dence agai nst her. Once again, other
enpl oyees were in the area and overheard the contentious exchange
bet ween t he two.

The foll ow ng day, July 14, 1999, Reyes placed Cal ero on
pai d adm ni strative | eave, where she remained until her term nation
the foll owi ng May.

On January 3, 2000, Bo Cooper, Ceneral Counsel of the INS,
i ssued a Notice of Proposed Renoval to Calero. The Notice was based
on four specific grounds: (1) making statenents to a co-worker that
advocated the mstrust of a nutual supervisor and resulted in
anxiety in the workplace; (2) disruptive behavior; (3) conduct
unbecom ng a Service attorney; and (4) disrespectful behavior
towards a supervi sor

On May 4, 2000, Marc Sal ans (" Sal ans"), Assistant Director
of the Ofice of Attorney Personnel Managenent of the Departnent of
Justice, found Calero's renoval warranted and nmade her term nation

effective as of May 19, 2000.
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IIT. Standard of Review
We review a district court's ruling on cross-notions for

summary judgnent de novo. See Bi enkowski v. Northeastern Univ., 285

F.3d 138, 140 (1st GCir. 2002); Wghtman v. Springfield Term nal Ry.

Co., 100 F.3d 228, 230 (1st Cir. 1996).

Summary judgnent is appropriate when "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genuine
Issue as to a material fact and that the noving party is entitled
to a judgnent as a matter of [aw" Fed. R Cv. P. 56(c). A
"genui ne" issue is one that could be resolved in favor of either
party, and a "material fact" is one that has the potential of

affecting the outcone of the case. See Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248-50 (1986).

Once the noving party has asserted that no genuine issue
of material fact exists, the burden is on the opposing party to
point to specific facts denonstrating that there is, indeed, a

trialworthy issue. Nat'l Amusenents, Inc. v. Town of Dedham 43

F.3d 731, 735 (1st Cir. 1995). Not every genuine factual conflict,
of course, necessitates atrial. "It is only when a disputed fact
has the potential to change the outcone of the suit under the
governing law if found favorably to the nonnovant that the

materiality hurdle is cleared.” Parrilla-Burgos v. Hernandez-

Ri vera, 108 F.3d 445, 448 (1st Gr. 1997) (citation omtted).
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On the ot her hand, to survive summary judgnent a plaintiff

is not required to rely only on uncontradicted evidence. Medina-

Munoz v. R J. Reynolds Tobacco Co., 896 F.2d 5, 9 n.3 (1st Cr.

1990). In this case, as noted, the record as a whol e presents nany
i nconsi stenci es, displaying perspectives that favor in sone |ights
the defendants and in others the plaintiff. So long as the
plaintiff's evidence is both cogni zabl e and sufficiently strong to
support a verdict in her favor, the factfinder nust be allowed to
determ ne which version of the facts is nost conpelling.
IV. Discussion

Two issues are in play in this appeal: first, whether on
the record a reasonable factfinder mght conclude that the
defendants violated the Rehabilitation Act by failing to offer
Calero a reasonable acconmodation for her disability; second,
whether a factfinder mght reasonably find that the defendants
violated Title VII by retaliating against Calero for asserting her
rights. W begin with the claimunder the Rehabilitation Act.

A. Discrimination Based on Disability

The ADA and Rehabilitation Act prohibit discrimnation
agai nst an otherwise qualified individual based on his or her
disability. The Rehabilitation Act, the precursor to the ADA
applies to federal agencies, contractors and recipients of federal
financial assistance, while the ADA applies to private enployers

wi th over 15 enployees and state and | ocal governnments. Although,
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as noted supra n.1l, the ADA does not apply here, the case |aw
construing the ADA generally pertains equally to clains under the
Rehabilitation Act.

The federal statutes barring discrimnation based on
disability do nore than nmerely prohibit disparate treatnent; they
al so i npose an affirmati ve duty on enpl oyers to offer a "reasonabl e
acconmodation” to a di sabled enployee. 42 U . S.C. 8§ 12112(b)(5) (A).

Garcia-Ayala v. Lederle Parenterals, Inc., 212 F.3d 638, 646 n.9

(1st Cir. 2000).

To assert a claimfor failure to accommodate under the
Rehabilitation Act, Calero would have to establish the foll ow ng:
(1) that she suffered froma "disability" within the nmeaning of the
statute; (2) that she was a qualified individual in that she was
able to performthe essential functions of her job, either with or
wi thout a reasonable acconmmobdation; and (3) that, despite her
enpl oyer's know edge of her disability, the enployer did not offer

a reasonabl e accommodation for the disability. See Carroll v. Xerox

Corp., 294 F.3d 231, 237 (1st GCr. 2002); H ggins v. New Bal ance

Athletic Shoe, Inc., 194 F.3d 252, 264 (1st Cr. 1999). W wll

address each of these three el enents separately.?

*Two other el enents, sonetinmes noted, require no discussion.
It is wundisputed that the defendants are covered by the
Rehabilitation Act, and that plaintiff suffered in the ternms and
condi tions of her enploynent.
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1. Disability

The ADA defines "disability" as either (a) a physical or
mental inpairment which substantially Ilimts one or nore of an
individual's major |ife activities; (b) arecord of such i npairnent;
or (c) being regarded as having such an inpairnment. 42 US. C 8§
12102(2); see also 29 CF. R § 1630.2(g). Here, plaintiff contends,
under subsection (a), that she actually suffered a nental inpairnent
that limted one or nore of her mgjor life activities.

It is well established that the determ nation of whether
a plaintiff has a disability nust be nmade on a case-by-case basis.

See Toyota Mdtor Mg., Ky., Inc. v. WIllians, 534 U S. 184, 198

(2002); Sutton v. United Airlines, Inc., 527 U S. 471, 483 (1999).

The analysis leading to this determnation requires the court to
consider the record inthe light of three questions. First, didthe
plaintiff suffer a physical or nmental inpairnment? Second, did the
“life activity" limted by the inmpairnent qualify as "mjor"?

Finally, did the inpairnment, in fact, substantially limt the

plaintiff's identified major life activity? See Bragdon v. Abbott,
524 U.S. 624, 630-31 (1998). The burden is on the plaintiff to

establish these three elenents. See Bailey v. Georgqgia-Pacific

Corp., 306 F.3d 1162, 1167 (1st GCr. 2002); Carroll, 294 F.3d at

238. We now take up these three inquiries.
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a. Did the Plaintiff Suffer a Mental Impairment?

The answer to the first question, on the facts of this
case, is obviously in the affirmative. This circuit has recogni zed
depression as a nental inpairnment that may constitute, at least in

some circunstances, a disability under federal |law. See Criado v.

| BM Corp., 145 F.3d 437, 442 (1st Cr. 1998). A nunber of other
circuits have also recognized depression as a qualifying nental

inpairnment. See, e.qg., QOgborn v. United Food & Commercial Wrkers

Union, Local No. 881, 305 F.3d 763, 767 (7th Cr. 2002) ("Major

depression can constitute a disability under the ADA. "); Snead v.

Metro. Prop. & Cas. Ins. Co., 237 F.3d 1080, 1088 n.8 (9th Cr.

2001) ("I'n Oregon, stress and depression can be considered nental
i mpai rnents. The sanme is true under the ADA."); Pritchard v.

Sout hern Co. Servs., 92 F.3d 1130, 1132 (11th Cr. 1996), anended

in part onreh'qg, 102 F.3d 1118, cert. denied, 520 U S. 1274 (1997)

(" Depression has been held to constitute a nental inpairnment."); Doe

v. Region 13 Mental Health-Mental Retardation Commin., 704 F.2d

1402, 1408 (5th Gir. 1983) (sane).

Moreover, the record in this case provides nore than
sufficient evidence to permt a factfinder to conclude that the
plaintiff, in fact, was suffering frommjor depression during the
rel evant period. The record confirnms Calero's prior history of
depression, her diagnosis of depression by at | east two physicians,

her anti depressant nedi cation, her nunerous required nedical | eaves
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fromwork, and her partial hospitalization. In sum as a matter of
|aw and of fact, the record clearly favors the plaintiff on the
first of the three pertinent questions. A factfinder could easily
determne that she suffered a qualified nental inpairnent. To
det erm ne whet her the record woul d support a finding that plaintiff
suffered a disability, we now turn to the next question.

b. Did the Plaintiff's Mental Impairment Limit
a "Major" Life Activity?

Cal ero has highlighted nunerous |ife activities that she
says were limted by her depression: sleeping, eating, |earning,
concentrating, thinking, working and interacting with others. A
"mpjor life activity" is an activity of central inportance to

people's daily lives. Toyota Mdtor, 534 U. S. at 197. Many of the

activities cited by the plaintiff have been recognized, by this

court or others, as "major," including sleeping and eating, Criado,

145 F. 3d at 442-43; Lawson v. CSX Transp., Inc., 245 F. 3d 916, 923

(7th CGr. 2001), learning, Bercovitch v. Baldwin Sch., Inc., 133

F.3d 141, 155 (1st Cr. 1998), and thinking and concentrating,

Wiitney v. Greenberg, Rosenblatt, Kull & Bitsoli, P.C, 258 F. 3d.

30, 33 n.4 (1st Cr. 2001). The Suprene Court has assuned, w thout
deci ding, that working itself nmay be considered a mgjor life
activity for purposes of the ADA Sutton, 527 U S at 492.
Li kew se, this court has on occasi on assuned arguendo that working
m ght be deened a major |life activity under the Rehabilitation Act.

See, e.q., Bailey, 306 F.3d at 1168 n.5; Carroll, 294 F.3d at 239;
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Cel abert - Ladenheimv. Anerican Airlines, Inc., 252 F.3d 54, 58 (1st

CGr. 2001).

In granting sunmary judgnment for the defendant, the
district court did not take issue with plaintiff's claimthat her
disability interfered with one or nore of these recognized nmjor
life activities. Moreover, as noted, the appellees’ brief has
offered us not a word of discussion on the issue. |In view of the
docunented severity of plaintiff's disability, we assune that the
def endants concede, at |east for purposes of sunmary judgnent, that
it interfered with one or nore of the nmajor life activities
specified by Calero.

c. Was the Major Life Actiwvity "Substantially" Limited?

It is asinple matter to find sufficient evidence in the
record that Calero's nmental inpairnment did "substantially"” limt a

major life activity. Al though the federal statutes do not

explicitly define the phrase "substantially limts,"” in Sutton the

Suprene Court instructed that the phrase "suggests 'considerabl e
or 'specified to a |arge degree.'" Sutton, 527 U.S. at 491. Even
so, "while substantial limtations should be considerable, they

al so should not be equated with 'utter inabilities. Tayl or v.

Phoeni xville Sch. Dist., 184 F.3d 296, 307 (3d Cr. 1999). The

Suprene Court has stated that "[w] hen significant [imtations result
froman inpairnment, the disability definition is net even if the

difficulties are not unsurnountable." Bragdon, 524 U.S. at 641
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An inpairment can substantially limt a mgjor |life activity, even
t hough the plaintiff is still able to engage in the activity to sone

extent. See Gllen v. Fallon Anbul ance Serv., Inc., 283 F.3d 11

22 (1st Gr. 2002).
As before, neither the district court nor the appellees

here have contested Calero's assertion that her major depression

substantially limted one or nore of her recognized major life
activities. Gven this, we mnust conclude by default that the
evi dence was sufficient to satisfy the first elenment of Calero's
Rehabilitation Act claim she did suffer a "disability."” The next
question is whether she was a "qualified individual." WAs she able
to performthe essential functions of her job, with or wthout an
acconmodat i on?

2. Qualified Indiwvidual

To be a "qualified individual" under the Rehabilitation
Act, a plaintiff nust show first that she possesses the requisite
skill, experience, education and other job-related requirenents for
the position and, second, that she is able to performthe essentia
functions of the position wth or wthout a reasonable

accommpdati on. Garcia-Ayala, 212 F.3d at 646.

An "essential function" is a fundanental job duty
associated with a particular position; this function can extend
beyond "'an enployee's technical skills and experience, even

i ncluding such individual or idiosyncratic characteristics as
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scheduling flexibility."" Ward, 209 F.3d at 34 (quoting Laurin v.

Provi dence Hosp., 150 F.3d 52, 59 n.6 (1st Cir. 1998)).

In this case, the evidence shows that Calero was an
experienced trial attorney. She practiced |awfor over twenty years
and had two successful years of prior experience in this sane
position in the INS New York Ofice. She received above average
to excellent performance reviews through June 30, 1998. Based on
this, a factfinder mght easily find that she possessed the
requisite skill and experience for the position of Assistant
Di strict Counsel.

A much cl oser question is whether a reasonabl e factfinder
coul d concl ude that Cal ero, while suffering the powerful effects of
her disability, still possessed the ability to function conpetently
and productively in the workplace, either w thout any nodification
of her work situation or with a reasonable acconmodation. After
all, an enpl oyee who i s unable to control her bizarre and di sruptive
behavi or may be unfit for enploynent, no matter how advanced her
objective skills or how extensive her experience. Al t hough
appel l ees’ brief ignores the issue entirely, the district court
anchored its summary judgnment ruling, in part, on its conclusion
that the record indisputably confirmed plaintiff's inability to
perform her job at an acceptable |evel.

Aplaintiff offering a clai munder the Rehabilitation Act

confronts a potential "Catch-22" when arguing that she is a

-29-



qual i fied individual under the Act. She nust show both that her
i mpai rment substantially limts a major life activity and that she
is "otherwi se qualified" for her job, nmeaning she is able to perform

the essential functions her position requires, or would be if

reasonably acconmopdat ed. In shorthand, the law requires the
individual to be both substantially limted and reasonably
functional. Several authors have discussed this quandary. E.g.,

Jonat han Brown, Defining Disability in 2001: A Lower Court Cdyssey,

23 Wi tTier L. Rev. 335, 381-85 (2001); Chai R Feldblum Definition

of Disability under Federal Anti-Di scrimnation Law. Wat Happened?

VWhy? And What Can W Do About 1t?; 21 BerkeLey J. Ewmp. & LaB. L. 91

160-61 (2000); Randal 1. Goldstein, Note, Mental lIllness in the

VWor kpl ace after Sutton v. United Airlines, 86 CorneLL L. Rev. 927, 944

(2001).

This <court need not explore the nuances of this
i nteresting conundrum since the record in this case is adequate to
generate an issue for consideration by a factfinder regarding
plaintiff's capacity to perform her job, even while suffering her
maj or depression, with or without an acconmodati on. The defendants’
own evaluation, issued less than a year before plaintiff ceased
working for the INS and several nonths after Calero's attack of
depression, gave Calero a job rating, not nerely of average, but of
"fully successful." In other words, despite sone flaws and

probl ens, the INS pronounced itself fully satisfied with Calero's
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| evel of performance even while she suffered from her major
depression. Contrary facts produced at a trial may very well put
in play the question of Calero's capacity to perform but this
docunentation alone entitles the plaintiff to consideration by a
factfinder of the second el ement of her claim

To satisfy the third and final elenment of her
Rehabilitation Act claim plaintiff nust prove that her enployer,
havi ng know edge of her disability, failed to offer her a reasonabl e
acconmodat i on.

3. Reasonable Accommodation

| f an enpl oyer, aware of an enpl oyee's disability, refuses
to provide a requested reasonable accomopdation, the enployer
violates the Rehabilitation Act, unless it can show that the
proposed accomodation would pose an undue hardship for its

busi ness. See H gqgins, 194 F.3d at 264.

Reasonabl e accommodat i ons may i ncl ude "j ob restructuring,
part-time or nodified work schedules, reassignnent to a vacant
position. . . and other simlar accommodati ons for individuals with
disabilities.” 42 U S.C. 8§ 12111(9) (B). A-careful, individualized
review of an accommodation request in light of the specific facts
of the case is needed to determ ne whether the request was

reasonabl e. Garcia-Ayala, 212 F.3d at 647.

To show that a proposed accomobdati on was reasonable, a

plaintiff nust prove "not only that the proposed accommodati on woul d
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enabl e her to performthe essential functions of her job, but also
that, at least on the face of things, it is feasible for the

enpl oyer under the circunstances.” Reed v. LePage Bakeries, Inc.,

244 F.3d 254, 259 (1st Cir. 2001). The request for acconmobdati on

nmust be "'sufficiently direct and specific,' giving notice that she
needs a 'special accommodation.'" |d. at 261 (quoting Wnne V.

Tufts Univ., 976 F.2d 791, 795 (1st Cir. 1992)).

If the plaintiff offers proof that a sufficiently specific
request was nmade, the defendant nay attenpt to prove that, in fact,
t he proposed acconmodati on was not feasi ble and woul d constitute an
"undue" hardshi p. Id. An adequately supported denial of an
accommodati on request requires the enployer "to produce at |east
sone nodi cum of evi dence showi ng that the [requested accommobdati on]
woul d be a hardship, financial or otherwi se."” Ward, 209 F. 3d at 37.

In sone cases, a request for a reasonabl e accommodati on
may trigger a responsibility on the part of the enployer to enter
into an interactive process with the enployee to determ ne an
appropriate accommodati on. Reed, 244 F.3d at 262 n.11. The ADA's
regul ations state that "it may be necessary for the covered entity
to initiate an informal, interactive process with the qualified
individual . 29 CF.R 8§ 1630.2(0) (1) (iii). The scope of the
enployer's obligation in this process is not crystal clear, but
"[t] he enpl oyer has at | east sone responsibility in determning the

necessary accommodation,” since "the regulations envision an
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interactive process that requires participation by both parties.”
29 C.F.R § 1630.2(0) (3).

As this court has noted, this interactive process
"requires a great deal of conmunication between the enployee and

enpl oyer." Garcia-Ayala, 212 F. 3d at 648 n.12, citing Criado, 145

F.3d at 444. An enployer's refusal to participate in the process
may itself constitute evidence of a violation of the statute. See

Jacques v. Cean-Up Goup, Inc., 96 F.3d 506, 515 (1st Cir. 1996)

("There may well be situations in which the enployer's failure to
engage in an informal interactive process would constitute a failure
to provide a reasonabl e accombdati on that anmpunts to a violation
of the ADA.").

Q her circuits have al so found that both the enpl oyee and

a responsible representative of the enployer have a duty to

participate in this process. See, e.q., Mengine v. Runyon, 114 F. 3d
415, 420 (3d Gr. 1997) ("W agree that both parties have a duty to
assi st inthe search for an appropri ate reasonabl e accommobdati on and

to act in good faith."); Beck v. Univ. of Ws. Bd. of Regents, 75

F.3d 1130, 1135 (7th GCir. 1996) ("A party that obstructs or del ays
the interactive process is not acting in good faith. A party that
fails to communi cate, by way of initiation or response, nay al so be
acting in bad faith. 1In essence, courts should attenpt to isolate
t he cause of the breakdown and t hen assign responsibility."); Tayl or

v. Principal Fin. Goup, Inc., 93 F.3d 155, 165 (5th Cr. 1996)
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("[T nce an accommpdation is properly requested, the responsibility
for fashioning a reasonable accommodation is shared between the
enpl oyee and enployer. Thus, it is the enployee's initial request
for accommodation which triggers the enployer's obligation to
participate in the interactive process of determ ning one.").
Viewwng the facts of this case in the light of these
principles, and faced yet again with an utter |ack of argument on
this point by appellees' counsel, the court nust conclude that the
evi dence regardi ng reasonabl e accomodati on, while conflicting, is
sufficient to generate an i ssue for a factfinder when viewed in the
|l ight nost favorable to the plaintiff. First, Calero requested an
accomodation on at | east six occasions, specifically identifying
a transfer as an acceptabl e formof accommobdati on. Second, Calero's
supervisor, Reyes - wusually her adversary - seconded Calero's
request by suggesting the transfer herself. Third, on the record
as it stands, a factfinder could find that Cal ero' s suggestion of
a transfer to a work site at the San Juan airport was "at |east on
the face of things" feasible. Fourth, a factfinder could also find
that the defendants failed to offer a sufficient "nodicum of
evi dence" showi ng that t he accommodati on proposed by plaintiff woul d

constitute a hardship.* Fifth, even if the proposed accommopdati on

* At oral argunent, appellees' counsel disnissed the notion of
a transfer to the INS office at the San Juan airport,
characterizing it as, essentially, unworkable and unprecedented.
The record of the case, however, offers no concrete evi dence of any
justification offered by the defendants to support their rejection
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mght in some way have been less than ideal from defendants'
vi ewpoi nt — for reasons not articul ated anywhere in the record — a
factfinder could well find that the defendants failed to engage in
any good faith interactive process to expl ore whether sone vari ant
of the plaintiff's proposal mght have been workable. |Indeed, a
factfinder mght well conclude that, in the face of plaintiff's
I ncreasi ngly desperate requests for an accommodati on, t he def endants
sinply stonewalled — going so far as to deny, in the face of
substanti al nedical evidence, that plaintiff suffered a disability
at all. Finally, to the extent that the record hints that the
def endants, at sone unspecified point and in sone unspecified way,
offered a transfer out of Puerto Rico as an accommobdation (and the
record supplies only a wisp of indirect evidence on this point), a
factfinder could well conclude that the offer was either grossly
i nappropriate, given plaintiff's nedical condition, or lacking in
good faith.

In sum the record offers sufficient evidence from which
a factfinder could conclude that the defendants, being aware of
plaintiff's disability and of her request for accommodation, failed
to nake a reasonabl e response. G ven that the record contains
evidence that, if believed by a factfinder, m ght have proved (1)
that Calero did suffer froma disability wthin the neaning of the

statute, (2) that she was a qualified individual who was able to

of the requested accommobdati on.
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performthe functions of her job, and (3) that her enployer failed
t o reasonably acconmpdate her disability, plaintiff was entitled to
present her Rehabilitation Act claimto a factfinder.

B. Title VII Retaliation Claim

To prove a claim of retaliation, a plaintiff nust
establish that (1) she engaged in protected conduct; (2) she
experienced an adverse enpl oynment action; and (3) there was a causal
connecti on between the protected conduct and t he adver se enpl oynent

action. See GQu v. Boston Police Dep't., 312 F.3d 6, 14 (1st Cr.

2002) .

The district court held that Calero did prove the first
two el enents of her retaliation claim She did engage in protected
activity by filing her two conplaints with the INS EEO office, and
she was subj ected to adverse enpl oynent actions. However, the court
hel d that the evidence was insufficient, even viewed in the |ight
nost favorable to the plaintiff, to prove a causal connection
bet ween the protected activity and the adverse enpl oynent acti ons.

Calero relies primarily on the timng of the enpl oynent
actions as her primary evidence of causal connection. The Suprene
Court has stated that "[t]he cases that accept nere tenporal
proxi mty between an enpl oyer’s knowl edge of protected activity and
an adverse enpl oynent action as sufficient evidence of causality to
establish a prinma facie case uniformly hold that the tenporal

proximty nust be 'very close.'" Cark County Sch. Dist. .
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Breeden, 532 U. S. 268, 273-74 (2001) (citation omtted). Three and
four nonth periods have been held insufficient to establish a causal

connecti on based on tenporal proximty. See Richnond v. ONEOK

Inc., 120 F.3d 205, 209 (10th G r. 1997); Hughes v. Derw nski, 967

F.2d 1169, 1174-75 (7th Cr. 1992). W have held that "a show ng
of discharge soon after the enployee engages in an activity
specifically protected by . . . Title VII . . . is indirect proof
of a causal connection between the firing and the activity because

it is strongly suggestive of retaliation.” Q.iver v. Digital Equip

Corp., 846 F.2d 103, 110 (1st Cir. 1988).

The facts denonstrate sufficient tenporal proximty
bet ween t he protected conduct and t he enpl oynent action in this case
to make out a prima facie case. On March 18, 1998, Calero received
t he menor andumof adnoni shnent, the first adverse enpl oynent action
On April 21, 1998, Calero first contacted the EEO Ofice. On My
11, 1998, Calero filed her first EEO conplaint. Calero sent Penca
a copy of this conplaint, and Penca in turn, forwarded t he conpl ai nt
to Reyes. W have noted that the prinma facie burden in this context

is not an onerous one. Fennell v. First Step Designs, Ltd., 83 F. 3d

526, 535-36 (1st Cir. 1996). As plaintiff received her first
proposed suspensi on on June 22, 1998, roughly a nonth after she nade
def endants aware that she filed her EEO conplaint, we find plaintiff
has net her burden of naking out a prinma facie case of retaliation.

Once the plaintiff has nmade a prima facie show ng of
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retaliation, the MDonnell Douglas burden-shifting approach is

enpl oyed, and defendant nust articulate a legitimate, non-
retaliatory reason for its enploynent decision. |If the defendant
neets this burden, the plaintiff nust now show that the proffered
legitimate reason is in fact a pretext and that the job action was

the result of the defendant's retaliatory aninus. See St. Mary's

Honor Ctr. v. Hicks, 509 U S. 502, 510-11 (1993). W have noted

the manner in which courts should consider the MDonnell Dougl as

anal ysis in the context of sunmary judgnent: "[Q n summary j udgnent,
the need to order the presentation of proof is |argely obviated, and
a court may often dispense with strict attention to the burden-
shifting framework, focusing instead on whether the evidence as a
whol e is sufficient to make out a question for a factfinder as to
pretext and discrimnatory aninus." Fennel |, 83 F.3d at 535.

Def endants have, in fact, identified nunerous clear,
specific reasons for the adverse enploynment actions taken agai nst
Cal ero having nothing to do with any inpulse to retaliate agai nst
her for protected conduct. The troubling history of plaintiff's
i nsubordi nate and disruptive behavior and the occasi ons when she
failed to performher duties in a satisfactory manner all provided
legitimate justification for disciplinary action entirely untainted
by retaliatory aninus. That plaintiff may point to this sane
evidence in support of her Rehabilitation Act claim does not

di m ni sh the significance of these shortcom ngs as | egiti mate bases
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for discipline. The analytical matrix is different for the two
statutes, and evidence that may assist a plaintiff's case from one
vantage may damage it from anot her. Since Calero has failed to
point to specific facts that woul d denonstrate any sham or pretext
i ntended to cover up defendants’ retaliatory notive, we will affirm
the dism ssal of her retaliation claimunder Title VII.
V. Conclusion

The precedential value of this decision may be |limted,
to sone extent, by its unusual circunstances: the confused state
of the record, plaintiff's pro se status, and the failure of
appel | ees' counsel to address in any way the central issues raised
by the appeal. In any event, we are unable to say with confidence
that no reasonable factfinder, taking the facts fromthis record as
plaintiff mght present them could return a favorable verdict on
the Rehabilitation Act claim For this reason, we nust conclude
that the district court's allowance of defendants' notion for
sumary judgnment on this count was in error. W therefore REVERSE
AND VACATE the district court's judgnent regarding the
Rehabilitation Act and REMAND for further proceedi ngs consi stent
with this opinion. In all other respects, the judgnent of the
district court is AFFI RVED.

Costs are assessed agai nst the appell ees.
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