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LIPEZ, Circuit Judge. On January 8, 2001, Juan Manuel
Cruzado Laureano, sonetines called "Manny" for short, took office
as mayor of Vega Alta, one of Puerto Rico's nunicipalities. On
January 25, 2002, a federal grand jury returned a superseding
i ndi ctment that charged himw th a nunber of crimes tied to abuse
of his public office, including extortion, enbezzlenent, theft,
noney | aundering, and w tness tanpering. After a fourteen-day
trial, Cruzado was convicted of the foll ow ng charges: one count of
enbezzl ement from a program receiving federal funds, 18 U S.C. 8§
666(a) (1) (A) (i) and (a)(1)(A(ii); five counts of extortion, id. 8§
1951(a); five counts of noney l|laundering, id. § 1956(a)(1)(B)(i)
and (a)(1)(B)(ii); and one count of tanpering with wtnesses, id.
8§ 1512(b)(1) and (b)(2). The district court sentenced Cruzado to
63 nonths' inprisonment on all counts except for the wtness
tanpering, for which Cruzado received 12 nonths. The sent ences
were to run concurrently with each other. |In this appeal, Cruzado
chal | enges t he sufficiency of the evidence supporting his counts of
convi ction. He also argues that his sentence was erroneously
cal cul at ed. Al t hough we affirm the convictions, we vacate the
sentence and remand for resentencing.

I.

W first provide a brief overviewof the case, taking our

information fromthe record as viewed in the |ight nost favorable

to the jury's verdict. See United States v. Lara, 181 F.3d 183,
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190 (1st Cir. 1999). W reserve a fuller discussion of the facts
for later sections to which they are particularly rel evant.

After graduating fromthe University of Puerto Rico in
1969, Cruzado taught advanced mathematics at a |ocal high school
until 1976. At that point, he noved into the construction
business. In 1992, he went into business with his then-wife, a
pedi atric dentist, who opened a nedical practice, incorporated as
Oicina Dental Las Colinas, Inc., oftenreferredto by its acronym
Onaden, Inc. From 1992 to 1995, Cruzado handled routine
adm ni strative tasks for Onaden, including the opening of a bank
account at a |l ocal branch of Banco Popul ar, which would | ater prove
useful to his crimnal endeavors. The account, in the name of
Oicina Dental Las Colinas, Inc., wth Cruzado as the only
signatory, was used for such itens as | ease paynents. Wen Cruzado
becanme mayor, however, he did not disclose the account’s exi stence
as required by the Ethics Ofice for the Cormonwealth of Puerto
Ri co.

From 1996 to 2000, Cruzado ran a check-cashi ng busi ness,
El Caj ero Expresso. In Novenber 2000, Cruzado was el ected mayor of
Vega Alta -- his first try at running for public office -- as a
menber of the Popular Denocratic Party and was duly sworn into
of fice on January 8, 2001. Upon his election, Cruzado appears to
have sold the check-cashing business to his ol dest son, who took

over day-to-day control. Cruzado, however, retained the |l ast word



in business affairs and kept control over the business's checking
account .

Wthin a scant few weeks of becom ng mayor, Cruzado began
using his official position to enbezzle and extort thousands of
dol lars fromthe municipality and fromcontractors who were wor ki ng
for the municipality; he then |aundered the noney in the Onaden
bank account. We now describe the particulars of his crimnal
activity. (See the chart, attached as an appendi x, for a sunmary
of the charges and parties involved.)

A. Cristaleria Vega Alta, Inc.

Cristaleria Vega Altais afirmthat installs and repairs
glass and al um num doors. Cristaleria's owner, Juan Cuevas
Rodriguez, first got to know Cruzado through Cristaleria' s glass
work for Cruzado's construction business. Shortly after Cruzado
took of fice in January 2001, he enbar ked on an extensive programto
renovate Vega Alta's city hall, which was in poor shape. Cruzado
requested that Cristaleria performsone | ocksm thing and renodel i ng
work on the building, and he asked Cuevas for a price estinate.
Cuevas quoted a price of $5,814. Cruzado then told Cuevas to add
$2,000 to his quote and give the extra noney to him Fearing that
he mght be cut off from future work if he disobeyed, Cuevas
obl i ged.

Cristaleria’ s contract provided that the conmpany woul d be

paid froma trust account of the nunicipality at Banco Sant ander,
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whose funds were reserved for maki ng i nprovenents to the city hall
For some reason, there was a delay in the disbursenment of those
funds. Cruzado spoke to Vega Alta’s director of finance, Damen O
Col 6n Pabdn, telling himthat Cristaleria was getting inpatient
about the delay and aski ng whether the nmunicipality could expedite
paynment . Col6n told Cruzado that the mnmunicipality’ s regular
checki ng account mght be faster, although disbursing funds from
that account would require additional paperwork: price quotes,
i nvoi ces, and various other papers. Al so, when Banco Sant ander
eventual | y nmade t he di sbursement fromthe trust account, that noney
woul d have to be put into the municipality s checking account.

Cruzado then inforned Cuevas that, to be paid, he would
need to procure sone other, conpeting bids that were higher than
Cristaleria's. Cuevas conplied: he approached two conpeting gl ass
shops and told them to prepare fake bids that were higher than
Cristaleria' s quote. They agreed to do so, even though they had no
intention of submtting a formal bid for the work.

On April 4, 2001, the check fromthe trust account to pay
Cristaleria for its work was delivered to Cruzado’s office. Col 6n
requested that the nmayor deposit the check into the nunicipality’'s
checki ng account. The mayor responded that Cristaleria would be
working for the municipality in the future, and that the check
woul d be used to pay for that work. Colo6n criticized that plan,

reaffirmng that the check should go into Vega Alta's checking



account and that, if Cristaleria needed to be paid for new work,
then a new contract should be drawn up and the di sbursenents coul d
be nmade on that basis. Cruzado assured Colon that those
formalities were not necessary; he would be responsible for
retai ning the check and maeki ng paynents to Cristaleria.

Cristaleria was then paid twice for its work, receiving
checks from both of Vega Alta's bank accounts. Specifically, on
March 23, 2001, Cuevas picked up a check fromcity hall, drawn on
the municipality's regul ar checking account, for the inflated price
of $8,549 (mnus a certain sumthat Cuevas owed the nunicipality in
licensing fees). Cuevas deposited that check in Cristaleria s bank
account. Then, on April 4, 2001, Cuevas received a visit in his
of fice from Cruzado, who cane bearing anot her check, this one al so
for $8,549 (again, mnus certain imuaterial deductions) drawn from
the trust account. Cruzado told Cuevas to take the check,
expl aining that Cristaleria would earn the doubl e paynent by doi ng
nore jobs for Vega Alta in the future. The next day, April 5,
2001, Cuevas issued two checks drawn on Cristaleria s account, each
for $2,000: one made out to "cash," and one nade out to "Onaden,
Inc.,"” according to Cruzado's instructions. Cruzado's chauffeur
cashed the first check at the check-cashing business of Cruzado’ s
son and gave Cruzado the noney, while Cruzado deposited the second
check into the Onaden account at Banco Popul ar.

In early Cctober 2001, Cruzado asked to neet with Cuevas,



telling hi mhe had sonething i nportant to di scuss. He clained that
he was being audited, and that he was nervous about the $2,000
check that Cuevas had issued to Onaden, Inc. Cruzado told Cuevas
that, if asked about the check, he should say that it was a
repaynment of a |oan extended to him by Cruzado before becom ng
mayor .

B. Sidney Travel and Tours, Inc.

In 2001, Vega Alta was celebrating its 225th anniversary
and, at Cruzado’s request, the organi zers of the annual Puerto Ri co
Day Parade in New York were going to dedicate that year’s parade to
the towm. As mayor, Cruzado fornmed a commttee, called the Puerto
Rico Day Parade Conmttee, to raise noney and arrange for Vega
Alta’ s delegation to travel to New York for the June parade. The
commttee, which was conposed of governnental enployees and
representatives from local cultural groups, opened a checking
account under the nane “Centro Cultural de Vega Alta,” which had
two signatories, neither of whomwas Cruzado. The Comrittee chose
a local travel agency, Sidney Travel and Tours, to arrange for
ai rplane tickets, ground transportation, and hotels. Cruzado was
t he only nenber of the comm ttee who was handling | odgi ng and hot el
accommodations. Sidney Travel’s owner, Lilia Al onso Al varez, had
numer ous contacts over the next fewnonths with the commttee while
planning the trip to New York. Between April and June 2001, the

conmittee raised about  $160, 000: $40,000 given by the
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muni ci pality’ s assenbly, the rest through private donations. Any
noney not needed for the trip was to be refunded to the
muni ci pality.

The committee put down an initial deposit with Sidney
Travel to secure plane and hotel reservations. As the date of the
par ade neared and the travel arrangenments assumed their final form
Alonso calculated that (1) the commttee owed Sidney Travel
$67,240.90; and (2) Sidney Travel owed the committee a refund of
$14,816. 74, which could be offset against the |arger anount.
Alonso informed the commttee of her tally. On May 25, 2001
Cruzado arrived at Sidney Travel for a financial reckoning, bearing
a blank check from Centro Cultural's account. He was al one.
Instead of allowing Alonso to credit the entire $14,816.74 to the
commttee's account, Cruzado told her that he wanted part of the
credit as a separate paynent, which would be useful to himas food
noney for <children who would be attending the parade. So
instructed, Al onso nmade out a check for $5,816.74 to Onaden, Inc.,
and credited the remaining $9,000 to the committee's bal ance. The
mayor then paid off the balance with a Centro Cultural check for
$58,240.90. He |l ater deposited the Onaden check into his private
account .

In New York, Cruzado stayed at the G and Hyatt Hotel
while nost of Vega Alta’'s other parade attendees stayed at the

Marriot Marquis. On June 11, 2001, the day after the parade



Cruzado sent a nessenger to speak to Marilyn Garcia, who served as
one of the two signatories on Centro Cultural checks. Cruzado’s
nessage: he wanted three signed, blank checks drawn on the Centro
Cul tural account. Garcia handed over the checks. Cruzado nmade out
the first two checks to the Grand Hyatt; the third, he nade out to
Onaden, Inc., in the amount of $4,164. On July 3, 2001, that check
was deposited in the Onaden account.

On July 6, 2001, after the trip was over, Sidney Travel
made a final accounting. Again, arefund was due to the commttee.
Cruzado went to Sidney Travel hinself and instructed Alonso to
i ssue a check in the name of Onaden, Inc., for $8,174.80. Later,
t hat check was deposited into Onaden’ s account.

On August 3, 2001, the Federal Bureau of Investigation
spoke to Alonso about Cruzado’s role in the conmttee s trave
prepar ati ons. The next day, she inforned Cruzado of the FBI’'s
interest in his dealings. Cruzado then nmade out an Onaden check
for $13,991.54 (the total of Sidney Travel's May 25 and July 6
checks to Onaden), dated it July 7, 2001, and deposited it into the
Centro Cul tural account on August 13, 2001.

C. Vega Alta Medical Hospital, Inc.

Like city hall, Vega Alta s local health clinic, the
Centro de Diagnéstico y Tratamento (CDT), needed renovations.

Locat ed t hroughout Puerto Rico, CDTs provide basic health care to



| ocal populations.! Shortly before the events of this case, Puerto
Rico had privatized many CDTs. Vega Alta’s CDT had been purchased
by a partnership forned by two doctors: Luis Gonzal ez Bermidez and
Emilio Rivera Costas. The partnership was naned Vega Alta Medi cal
Hospital, Inc. The partners divided their responsibilities: Dr.
GConzélez was the nedical director, while Dr. R vera was the
adm ni strator, handling tasks relating to mai ntenance, repair, and
managemnent . The partners had agreed with the nmunicipality
(al though not in a witten contract) that Vega Alta woul d provide
two services -- anbulance service, crucial to the OCDI's
functioning, as well as groundskeeping. Vega Alta had al so agreed
to donate an ol d, unused nobile health vehicle, which the CDT coul d
repair and then use to provide health care to rural and outlying
areas. Dr. CGonzalez testified that the nunicipality was in charge
of maintaining and fixing the CDT's physical facilities, as
directed by Dr. Rivera.

Vega Alta’s CDT also lacked air conditioning in the
energency room and administrative offices, a violation of Puerto
Rico’'s health code. The doctors had been soliciting quotes from

several air-conditioning businesses to renedy the problem In

! Puerto Rican | aw defines a CDT as "an independent facility
or one operated in conjunction with a hospital which provides
community services for the diagnosis and treatnment of anbul atory
patients under the professional supervision of persons licensed to
practice nedicine, surgery or dentistry in Puerto Rico." 24 P.R
Laws Ann. 8§ 331la(A)(4).
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January 2001, Cruzado visited the CDT for the first tinme, where he
nmet with Dr. Rivera, who explained to himsone of their problens.
Cruzado said that he would send over a conpany, Mrtinez Air
Condi ti oni ng, who had done sonme work for the nunicipality in the
past, and that Dr. Rivera need not continue seeking bids. Cruzado
also informed Dr. Rivera that Martinez Air Conditioning would
install an air-conditioning unit in the CDI"s dentistry office,
|l ocated in a dil api dated and partially abandoned annex to the main
building. Dr. Rivera protested that his priority was to get air
conditioning for the enmergency room but Cruzado persi sted.

Cruzado subsequently paid the CDT another visit to speak
to Dr. Gonzalez, Dr. Rivera' s partner. The two nmen were al one.
Cruzado explained that his political party was trying to raise
noney through donations. Feeling pressured by the myor’s
authority and aware of the CDT's critical need for anbul ance
service fromthe nmunicipality, Dr. Gonzalez told himthat he woul d
contribute, even though Dr. Gonzal ez did not belong to the nayor’s
political party. At the tinme, however, Dr. Gonzalez did not give
t he mayor any noney.

Martinez Air Conditioning then arrived on the prenises,
installed the air conditioner in the dentistry office, and i nvoi ced
the CDT for $2,895 which the CDT did not immediately pay.
Meanwhil e, Martinez sent an invoice to the municipality for the

same amount, from which he received a check on My 4, 2001.
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Shortly thereafter, the mayor asked Martinez to renove the air
condi tioner fromthe CDT, for reasons known only to hinself, and to
take it to a nearby police station. Martinez did so, and was paid
for his trouble with an $850 check fromthe nunicipality dated June
14, 2001.°2

On July 10, 2001, Cruzado arrived at the CDT and asked
for nmoney fromDr. Rivera, who understood the paynent to be rel ated
to the air conditioner (which, by then, had already been both
installed and renoved). Dr. Rivera testified that he knew not hi ng
about the political contribution that Cruzado and Dr. Gonzéal ez had
di scussed. Dr. Rivera asked for an invoice; Cruzado left for five
or ten mnutes and returned with an invoice for $5,6 000 on

| etterhead readi ng “Onaden, |nc. The invoice referred, however,
to work performed by Martinez Air Conditioning.?

Dr. Rivera had a bl ank payroll check avail able that had
al ready been signed by Dr. Gonzalez. Wen Dr. Rivera called Dr.

Gonzal ez to informhimof the inpending paynent, the two partners

did not discuss the purpose of the paynent. Dr. Rivera nerely

2 The record does not disclose if the energency room
eventually got an air conditioner.

® W note that the CDT had already received one invoice from
Martinez Air Conditioning. Apparently, the CDT had al so received
an invoice from the nunicipality for the sane air conditioner.
According to Dr. Gonzalez, however, the nunicipality bore the
ultimate responsibility for maintaining the CDI's physica
facilities. @Gven the various invoices flying back and forth, the
preci se division of financial obligations between the CDT and the
muni cipality for the cost of the air conditioner is unclear.
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informed Dr. Gonzal ez that the nayor was there | ooking for noney,
and Dr. Gonzal ez said that paying hi mwas fine. According to their
testinmony, Dr. Rivera understood the paynment to be for the air
conditioner, and Dr. Gonzal ez understood the paynent to be the
political contribution that he had discussed with the myor
earlier. Dr. R vera then handed Cruzado a $5, 000 check nmade out to
Onaden.

Later in October, while being investigated by the FBI,
Cruzado spoke to Dr. Rivera. Cruzado told Dr. Riverato “tell the
truth,” which, according to Cruzado, was that the paynent was a
political donation. Dr. Rivera refused, saying that he would
mai ntai n that the paynent was for the air conditioner, as evi denced
by the invoice.

D. Ebanisteria Familia

Ebani steria Famlia is a woodworki ng shop in Vega Alta
owned by Pedro A Col 6n Mifioz, who knew Cruzado from patroni zi ng
hi s check-cashi ng busi ness. During his mayoral canpai gn, Cruzado
asked Col 6n for wooden pol es to support advertising banners, which
Col 6n provided free of charge. Soon after his election, Cruzado
called Colon to city hall, where he explained that he wanted sone
gl asswor k and woodwor k done in the | obby of the building, including
seven wooden doors and some nmahogany cabi nets. Col 6n took sone
nmeasurenents and quoted a price of $7,500. Cruzado then requested

sonme additional work. On February 12, 2001, Col 6n gave Cruzado a
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witten price quote for $9,200, which included the requested extra
work. Colon testified that, typically, he requested a 50 percent
deposit fromcustoners before begi nni ng work, which he uses to buy
materials. He was told by Cruzado, however, that the nunicipality
di d not pay such deposits. Cruzado then offered to I end Col 6n the
noney from his son's check-cashing business. Col 6n went to El
Caj ero Expresso and received $5, 200.

After Col 6n had begun the work, Cruzado told him to
reduce the scope of the project, elimnating nuch of the extra work
whi ch woul d have rai sed the project cost to $9, 200. Col 6n conplied
and eventually installed the woodwork at city hall. On April 4,
2001, Cruzado arrived at Col 6n’ s pl ace of business bearing a $8, 556
check ($9,200 nminus 7 percent taxes), drawn on the nmunicipality’s
trust fund at Banco Santander. Evidently, the municipality's
paynent had not been adjusted downward to account for the reduced
work. Cruzado asked Col 6n to take the check and give the excess
funds back in the formof a check payable to cash. Coldén’s wife,
a certified public accountant who hel ped with the fam |y business,
| ater prepared a check payable to herself for $6,956 (the $5, 200
| oan plus the municipality’s $1, 756 overpaynent), endorsed it, and
gave the check to Col6n. Col 6n dropped off the check, which was
now as good as cash, at the check-cashing business of Cruzado's

son. The check was | ater cashed.
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E. Premier Electrical and General Contractors, Inc.

Prem er El ectrical and General Contractors, Inc. (Prem er
El ectrical), was owned by Juan Marrero Visal den, an electrician.
On June 19, 2001, Marrero contracted with Vega Alta (Cruzado si gnhed
the contract) to build a local indoor basketball court, which would
i nclude cenment foundations, bathroons, a cafeteria, sidewalks,
wiring work, and drainage. The base price for the project was
$293, 000; with sone additional itens, the total price was $342, 000.
After signing the contract, Prem er Electrical began work in June
or July.

Cruzado pai d occasional visits to the site, observing the
wor k and naki ng casual conversation with Marrero. On one visit in
Sept enber, Cruzado asked Marrero for a $10,000 paynent for the
Centro Cultural de Vega Alta. Mrrero, who testified that he felt
“rat her stunned” by the request, agreed to pay. Wen Marrero asked
how he coul d contact Cruzado, the nmayor gave Marrero his busi ness
card, on which he had witten his cell phone nunber.

On Septenmber 28, 2001, Marrero issued a $10,000 check
payable to “Centro Cultural de Vega Alta,” drawn on Premer
El ectrical’s account. By coincidence, that sanme day Cruzado showed
up at the project site. Wen Marrero told himthat the check was
ready, however, the nmayor told himto prepare a different check
payabl e to “cash.” The mayor said that he needed the noney to take

care of sone “problens” at the Centro Cul tural. On Cct ober 15,
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2001, Marrero followed those instructions, issued the new check,
and gave it to the mayor at his office in city hall.

After Cruzado was arrested on OCctober 24, Marrero
di scovered that the check had not been cashed yet. The next day,
he ordered his bank to stop paynent onit. Later, when Cruzado had
posted bond, he paid another visit to the project site. Cruzado
asked what Marrero had done with the check. When Marrero told him
that he had stopped paynent on it, Cruzado told himhe had done, in
Marrero’' s words, “a good job.”

Lat er, when Cruzado was no | onger nmayor, he kept calling
Marrero. For exanple, he infornmed Marrero that his conpany had won
a bid that it had submtted to Vega Alta for inprovenents to a
| ocal baseball field. Marrero knew that he had won the bid but had
yet to receive any official papers confirmng that fact. |In that
conversation, Cruzado al so asked hi m whether he had nmet with the
FBI. When Marrero admtted that he had, Cruzado told himthat he
woul d have to call himback. Eventually, Marrero felt conpelled to
retain an attorney, who sent a letter to Cruzado asking that he
stop calling and checking into Marrero’s busi ness affairs.

F. Mundo Construction, Inc.

Mundo Construction, Inc., owned by Luis A Vargas LoOpez,
di d business under the nanme Ferreteria Mundo as a construction
conmpany and hardware store. Like Col 6n, the owner of Ebanisteria

Fam | i a, Vargas knew Cruzado fromusi ng hi s check-cashi ng busi ness.

-16-



Vargas, too, helped with Cruzado’s nayoral canpaign, setting up
platforns for political rallies wi thout charge. In Septenber 2001,
Cruzado took Vargas to a neighborhood in Vega Alta, where they
di scussed a possible construction project involving sidewalks,
curbs, and drainage. Cruzado asked for a price quote from Vargas.
A few days | ater, after taking sone neasurenents, Vargas delivered
a witten estimate of $39,500 to the clerk’s office at city hall.
Vargas then recei ved a tel ephone call fromthe mayor, who asked him
to add $2,000 to his quote. Vargas refused, explaining that he was
reluctant to pass the $40,000 mark in his bid.* Mreover, Vargas
believed that Cruzado wanted the extra noney for his private
benefit. Consequently, Vargas refused to add $2,000 to his bid,
and Cruzado then told him that the project would not be built
because of a lack of funds. Cruzado was arrested shortly
thereafter, and anot her contractor | ater conpl eted nost of the work
that Cruzado and Vargas had di scussed.
II.

Some tinme in 2001, the federal governnent began

investigating Cruzado's conduct. During that investigation,

Cruzado added to his troubles when he attenpted to tanper wth

4 For contracts worth nore than $40,000, prospective
contractors had to satisfy nore formal bidding requirenents i nposed
by Vega Alta. It appears that the price for the total project was
al ready over $40, 000, having been divided, somewhat artificiallly,
into one bid for the sidewal ks and curbs — $39,500 — and anot her
bid for the drai nage.
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potential wtnesses, the owners of Cristaleria and Vega Alta
Medi cal Hospital. The mayor was eventually indicted and arrested
on Cctober 24, 2001. Cruzado posted bond on Novenber 2, 2001, and
was rel eased, whereupon he tanpered with anot her potential wtness,
the owner of Premer Electrical.

On January 25, 2002, the grand jury returned a 14-count
superseding indictnent, charging Cruzado wth the follow ng
of f enses:

. Count 1: enbezzlenent, 18 U. S.C. 8§ 666(a)(1) (A (i)

and (a) (1) (A)(ii);
. Counts 2, 4, 6, 12, 13, & 14: extortion, id. 8§
1951(a);
. Counts 3, 5, 7, 8, 9 & 10: noney |aundering, id. 8§
1956(a) (1) (B) (i) and 1956(a)(1)(B)(ii);
. Count  11: tanpering wth wtnesses, id. §
1512(b) (1) and 1512(b)(2).
These counts are listed on the chart attached as an appendix to
this opinion, which shows how Cruzado's |aundering counts all
derive fromnoney that he was charged wi th enbezzling or extorting.

Trial began on My 20, 2002. The governnment used a
conbi nation of testinony fromCruzado’' s victins and acquai nt ances,
al ong wi th docunentary evi dence of cancelled checks and the I|ike,
to build its case. After the governnent rested on May 28, Cruzado
filed a notion for judgnent of acquittal on counts 1, 4 through 10,
and 11 (thereby declining to challenge counts 2, 3, 12, 13, and
14). That notion was denied.

In his defense, through the cross-exam nation of

government wi tnesses and his own testinony, Cruzado tried to
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characterize some paynents as political contributions; as for
ot hers, he stressed that they had been i nnocent m stakes and that
he had eventual |y returned t he noney (he had returned sonme paynents
after the governnent had begun investigating his dealings). He
al so used character w tnesses.

After Cruzado rested his case on June 5, he renewed his
notion for judgnent of acquittal, which the court granted as to
count 10. On June 7, the jury found Cruzado guilty on all
remai ni ng counts except count 12, for which it returned a verdict
of not gquilty. On June 14, Cruzado filed a second notion for
j udgnment of acquittal as to all remaining counts except 2, 3, 13,
and 14, which the court denied on July 31, 2002. On Novenber 8,
2002, Cruzado was sentenced to 63 nonths in prison for Counts 1
through 9, 13, and 14; and 1 year for Count 11, the ternms to run
concurrently. Mre than a year |ater, on Novenber 24, 2003, the
district court ordered Cruzado to pay restitution in the anount of
$14,251.82 to Vega Alta.® This appeal followed.

III.

We review de novo a district court’s denial of a notion

for judgnment of acquittal under Fed. R Crim P. 29.° Qur task is

®> The governnent told us at oral argunent that the district
court had not made any findings as to | oss amounts. |t apparently
over|l ooked the district court’s restitution order.

® Fed. R Cim P. 29(a) provides in part: "After the
governnment closes its evidence or after the close of all the
evi dence, the court on the defendant’'s notion nust enter a judgnent
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to decide “whether, after assaying all the evidence in the |ight
nost amable to the governnment, and taking all reasonable
inferences inits favor, a rational factfinder could find, beyond
a reasonabl e doubt, that the prosecution successfully proved the

essential elenents of the crine.” United States v. OBrien, 14

F.3d 703, 706 (1st Cir. 1994); see also United States v. Piper, 298

F.3d 47, 59 (1st Cir. 2002). The governnent may satisfy its burden
of proof "by either direct or circunstantial evidence, or by any

conbination thereof." United States v. Gfford, 17 F.3d 462, 467

(1st GCr. 1994). Moreover, we nust "resolve all credibility

di sputes in the verdict's favor." United States v. Taylor, 54 F. 3d

967, 974 (1st Cir. 1995). Utimtely, the court "need not believe
that no verdict other than a guilty verdict could sensibly be

reached, but nust only satisfy itself that the guilty verdict finds

support in a plausible rendition of the record.” United States v.
Gonez, 255 F.3d 31, 35 (1st Cr. 2001) (citation and interna
gquotation marks omtted).

Those daunting hurdles apply to the counts that Cruzado
contested below with a Rule 29 notion. He faces an even greater
chal l enge on the counts that he did not so contest: counts 2, 3,
13, and 14. Cruzado's failure to nove for judgnent of acquittal on

t hose counts nmeans that he nmust show “cl ear and gross injustice” to

of acquittal of any offense for which the evidence is insufficient
to sustain a conviction."
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prevail now.” United States v. Hadfield, 918 F.2d 987, 996 (1st

Cir. 1990); see also United States v. Lopez, 380 F.3d 538, 547 (1st

Cr. 2004). Wth those principles in mnd, we assess the
sufficiency of the evidence, beginning with Cruzado’s unpreserved
chal | enges.

A. Cruzado's unpreserved challenges

1. Three counts of extortion (Counts 2, 13, and 14)

To establish a violation of the Hobbs Act, 18 U S.C 8§
1951, the governnment nust prove three el enents beyond a reasonabl e
doubt: (i) that the defendant induced soneone to part wth
property; (ii) that the defendant knowi ngly and willfully did so by
extortionate means; and (iii) that the extortionate transaction
affected interstate comrerce. Id. & 1951(a).?® “The term
‘extortion” neans the obtaining of property fromanother, with his
consent, induced by wongful use of actual or threatened force,
violence, or fear, or under color of official right.” Id. 8§
1951(b)(2).

Extortion by "fear"™ can nean fear of economc | oss,
including the possibility of |ost business opportunities. United

States v. Bucci, 839 F.2d 825, 827-28 (1st Cr. 1988); see also

" Al'though Cruzado failed to nove the court for judgnment of
acquittal on count 12, the jury ultimately acquitted him of that
char ge.

8 In 1946, Congress passed the Hobbs Act to anend the 1934
Anti - Racketeering Act. See Act of July 3, 1946, ch. 537, § 1(c),
60 Stat. 420. Rep. Hobbs introduced the bill that becane | aw.
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United States v. Hathaway, 534 F. 2d 386, 396 (1st Cr. 1976). The

government must "show that the victimbelieved that econom c | oss
would result fromhis or her failure to conply with the alleged
extortionist's ternms, and that the circunstances . . . rendered

that fear reasonable." Bucci, 839 F.2d at 828; see also United

States v. Rivera Rangel, 396 F.3d 476, 483 (1st Cir. 2005).

Alternatively, to prove extortion under color of official right,
"the Governnent need only show that a public official has obtained
a paynent to which he was not entitled, know ng that the paynent

was made in return for official acts." Evans v. United States, 504

U S. 255, 268 (1992).

a. Extortion of Cristaleria (Count 2)

Count 2 charged that on April 5, 2001, Cruzado extorted
noney from Cuevas, Cristaleria s owner, by asking himto inflate
his price quote by $2,000 for work that he was doing at city hall.
After Cuevas was paid twi ce for the same work (one paynent fromthe
muni ci pality’ s trust account, one fromthe city’ s regul ar checking
account), Cuevas paid Cruzado $4, 000.

Cruzado first stresses that the only evidence as to
Cruzado’s reason for requesting an extra $2,000 was Cuevas’'s
testinmony, which he assails as “specul ative.” Next, he clains that
Cuevas never gave him the noney. Finally, Cruzado nmakes the
curious argunent that what really happened was theft, not

extortion, because the noney did not truly belong to Cuevas but to
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the municipality: “In order for there to be extortion the noney
nmust have belonged to M. Cuevas. However, the noney they shared
bel onged to the nmunicipality.”

Cruzado’s first two argunents reduce to a sinple
credibility dispute: Cuevas’s account supports the conviction,
whil e Cruzado's does not. Appellate courts, however, are w sely
reluctant to “second-guess” a jury’'s credibility determ nation

United States v. Carroll, 105 F.3d 740, 743 (1st Cr. 1997); see

also United States v. Laboy-Delgado, 84 F.3d 22, 27 (1st GCir.

1996). In the context of a sufficiency challenge, noreover, we are
bound to “resolve all credibility disputes in the verdict's favor."
Taylor, 54 F.3d at 974. A reasonable jury could have rejected
Cruzado’s self-serving testinony, finding instead that Cuevas was
telling the truth

Cruzado’s third argunent -- that the nopbney was not
legitimately Cuevas’s to begin with -— also fails. The statute

does not require that a victim of extortion part with his own

property. Indeed, "a defendant's claimof right to the property is
i rrel evant. One may be found guilty of extortion even for
obtai ning one's own property.” United States v. Sturman, 49 F.3d

1275, 1284 (7th Cir. 1995). To be sure, the rightful owner of the
$4,000 was the nunicipality, not Cuevas; it was paying for work
that it had not received. Still, a reasonable jury could have

found beyond a reasonabl e doubt that the mayor induced Cuevas to
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part with the noney when Cuevas had actual possession over the
property -- actual possession being "the state of i1imediate,

hands- on physi cal possession.” United States v. Zaval a Mal donado,

23 F.3d 4, 6 (1st Cir. 1994). Cuevas had deposited one of Vega
Alta’s checks into his bank account and had cashed the other; it
was solely because of the mayor’s actions that he relinquished
control over that nopney.

b. Attempted extortion of Premier Electrical (Count 13)

Prem er Electrical’s owner, Marrero, had contracted with
the municipality to build an indoor basketball court. Cruzado
asked himfor $10, 000, supposedly on behalf of the Puerto Ri co Day
Parade Conmittee, which was having unspecified “problens.”
Utimtely, Marrero gave the mayor a check payable to “cash” but
was able to stop paynent after Cruzado was arrest ed.

Cruzado argues that he requested the $10,000 as a
political donationto Centro Cultural, “an entity controlled by his
party.” He thereby tries to use the requirenent that a specific

quid pro gquo is necessary for conviction under the Hobbs Act when

an official receives a political contribution. See MCormck v.

United States, 500 U S. 257, 273 (1991) (official is guilty of

extortion "if the paynents are made in return for an explicit
prom se or undertaking by the official to performor not to perform
an official act"). Here, Cruzado avers that he prom sed not hing

specific in return for accepting the “contribution,” and that
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therefore a reasonable jury could not have found himaguilty.

This argunment | eads nowhere. Al though Cruzado asserts
that the paynment was a political contribution, he does not point to
any evidence showing that Centro Cultural was a political body or
had anything to do with his political canpaign. |In fact, Centro
Cul tural was not under the control of Cruzado’s political party or
of any political party. VWiile the commttee had a nunber of
governnental representatives on it, there was no testinony that
they were nenbers of a particular party. Mor eover, the
governnmental representatives were outnunbered on the commttee by
nmenbers of other cultural groups, which belies the idea that the
commttee was “controlled” by Cruzado' s party.

Fi nal |y, according to the testinony of Prem er
El ectrical’s owner, Cruzado requested in the end that the check be
made out to “cash,” not “Centro Cultural.” A reasonable jury could
have inferred that Cruzado intended not to use the noney for
anything related to the commttee’ s activities (especially because
the commttee was fornmed specifically for the Puerto Rico Day
Parade, then nore than three nonths in the past), and that Cruzado
intended to cash the check and take the noney for hinself. The
jury could have further inferred fromMarrero's testinony that, if
he did not pay Cruzado, the mayor would use his official power to

puni sh Marrero in the future by w thholding city business.
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c. Extortion of Mundo Construction (Count 14)

Like Cristaleria, Mundo Construction was a prospective
contractor with the nmunicipality. Its owner, Vargas, knew Cruzado
from his check-cashi ng busi ness and had donated free supplies to
his political canpaign. As he did with Cristaleria s owner,
Cruzado asked Vargas to pad his price quote with an extra $2, 000,
wi thout explaining the purpose of the extra noney. Var gas
under st ood, however, that the noney was for the mayor’s private
benefit. Wen Vargas refused to pay, Cruzado suddenly told him
that there was no noney after all for the project to build
si dewal ks, curbs, and drai nage.

Cruzado assails this conviction as being based on sheer
specul ation as to his intent. It is true that, in this instance,
the jury did not have the benefit of following the transaction
through to conpletion, with the victims checks deposited in the
Onaden account (as with Cristaleria). However, the jury was well
within its rights to believe Vargas's testinony and to find that
Cruzado canceled the project (which was later built by soneone
else) as a reprisal for Vargas’s refusal to submt to his demands
for noney.

2. One count of laundering money
from Cristaleria (Count 3)

Cruzado received two $2, 000 checks fromCristal eria: one
payabl e to “cash,” and one payable to “Onaden, Inc.” Hi s chauffeur

cashed the first at the check-cashing business of Cruzado's son;
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t he second was deposited into Cruzado’ s private account.

To convi ct Cruzado of this offense, the governnment had to
prove four elenents beyond a reasonable doubt: (1) that Cruzado
knowi ngly conducted a "financial transaction,” (2) that he knewthe
transaction involved funds that were the proceeds of sone form of
unl awful activity, (3) that the funds involved were in fact the
proceeds of a "specified unlawful activity," and (4) that Cruzado
engaged in the financial transaction knowng that it was desi gned
in whole or in part to conceal or disguise the nature, |ocation,
source, ownership, or control of the proceeds of such unl awf ul

activity. See U S.C 8§ 1956(a)(1)(B)(i); United States v.

Cornier-Ortiz, 361 F.3d 29, 37 (1st Gr. 2004); United States v.

Martinez- Medina, 279 F.3d 105, 115 (1st Cir. 2002). A conviction

requi res evidence of intent to disguise or conceal the transacti on,
whet her fromdirect evidence, |ike the defendant’s own statenents,
or fromcircunstantial evidence, like the use of a third party to

di sgui se the true owner, or unusual secrecy. See United States v.

Castro-Lara, 970 F.2d 976, 981 (1st Cr. 1992) (“[Circunstanti al

evidence, in and of itself, is often enough to ground a

conviction.”); see also Bourjaily v. United States, 483 U. S. 171

179-80 (1987) (“[!]ndividual pieces of evidence, insufficient in
t hensel ves to prove a point, may in cunulation prove it.”).
Cruzado essentially challenges only the fourth el enent,

intent to conceal. In his view, nerely depositing his ill-gotten
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gains in the account of Oicina Dental Las Colinas, Inc., hardly
signifies an intent to conceal. Cruzado was well known all over
Vega Alta as the nayor and as a prom nent citizen, and, according
to him no rational jury could conclude that Cruzado was trying to
conceal the source of the noney by depositing it in a bank where
everyone knew himand knew his sources of incone.

W are, to say the |east, unconvinced by this argunent.
Cruzado deposited these funds, as he did with the other suns he
acquired, in an account in the nanme of his then-wife's forner
dental practice, for which he was the only signatory, and which he
failed to report upon being el ected mayor. No one el se knew of the
account. Every w tness asked about the account testified that he
or she had never heard of “Onaden,” but assunmed that it was
legitimate on the mayor’s authority. A reasonable jury could
easily have concluded that Cruzado intended to conceal the noney
there and use it for his own private purposes. W see no “clear
and gross injustice” in this conviction. Hadfield, 918 F.2d at
996.

B. Cruzado's preserved challenges

1. One count of embezzlement or theft of more than
55,000 from Vega Alta (count 1)

To convict Cruzado on this count, the government had to
prove three el enments beyond a reasonable doubt: (i) that Cruzado
was “an agent of an organization, or of a State, local, or Indian

tribal governnent, or any agency thereof;” (ii) that Cruzado
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enbezzl ed, stole, obtained by fraud, or converted or intentionally
m sapplied property “valued at $5,000 or nore” from *“such
organi zation, governnent, or agency;” and (iii) that such
“organi zati on, government, or agency receives, in any one year
period [federal funds] in excess of $10,000.” 18 U . S.C. § 666(a)
and (b). Theft can be conmitted in a variety of ways under § 666.
“The first four prohibitions cover any possibility of taking noney
for one’s own use or benefit. Intentional m sapplication, in order
to avoid redundancy, nust nean intentional msapplication for
otherwse legitimte purposes; if it were for illegitimte
purposes, it would be covered by the prohibitions against
enbezzl enent, stealing, obtaining by fraud, or conversion.”™ United
States v. Urlacher, 979 F.2d 935, 938 (2d Cr. 1992) (quoted in
United States v. Cornier-Otiz, 361 F.3d 29, 36-37 (1st Cr.

2004)). The total value of funds stolen can be aggregated to
satisfy the $5,000 minimumthat triggers crimnal liability under

§ 666. United States v. Sanderson, 966 F.2d 184, 189 (6th Cr.

1992).

Cruzado concedes on appeal that he was an agent of a
| ocal governnent -- nanely, the nmayor of Vega Alta -- which
recei ved $10, 000 or nore in federal funds within a one-year period.
He maintains, however, that the governnment failed to present
sufficient evidence to allow a reasonable jury to conclude that he

enbezzled or stole nmore than $5,000 from Vega Alta. W t hout
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explanation, Cruzado |limts his possible wongdoing to two
transactions: (1) Centro Cultural’s $4,165 check to Onaden, which
Cruzado wote while in New York at the Puerto Ri co Day Parade; and
(2) the $1,756 check made out to “cash,” which he obtained from
Ebani steria Famlia s owner, Colon, and which represented an
over paynment from Vega Alta for work that Col 6n had not done.

Cruzado argues that, first, he spent the $4,165 on
expenses related to the trip to New York. Even if he had not,
however, the noney belonged not to the nunicipality but to the
parade commttee, which had received it from Vega Alta with “no
strings attached.” Therefore, if Cruzado stole any noney, he did
so fromthe commttee, not Vega Alta. Second, Cruzado naintains
that Col 6n owed himthe $1, 756 as interest on the noney that Col én
had borrowed from him as an advance. As noted, after Cruzado
claimed that the nmunicipality would not pay a deposit on Col 6n’s
newly contracted job (as Col 6n’s other custonmers did), the mayor
offered to provide a loan fromhis son's check-cashi ng busi ness, E
Caj ero Expresso. Cruzado, in his words, “mght be guilty of being
a smart busi nessman and/or a usurer, but he was not being accused
of usury.”

The facts, when viewed in the Iight nost favorable to the
governnent, easily support Cruzado' s conviction on this count.
First of all, as the governnent points out, Cruzado neglects to

consi der ot her incidents besides the two he cites as possibilities.
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For exanmple, there was the $4,000 that he instructed Cristaleria’s
owner to skimfrom Vega Alta’ s double paynent to him (one paynent
fromVega Alta’s trust account, and one fromits regular checking
account). Wil e arguing agai nst the extortion conviction vis-a-vis
Cristaleria, Cruzado hinself wvirtually concedes the theft by
witing, “Clearly, the evidence of what occurred on April b5th
2001, the time period when the crine occurred, points to theft of
Muni ci pal funds, not extortion.” |In addition, there were two nore
paynents related to the trip to New York; in both cases, Cruzado
i ntercepted reinbursenents from Sidney Travel that were intended
for the commttee (and, ultimately, the nmunicipality) and deposited
them in his own bank account. Those two paynents anounted to
$13, 991. 54.

Even considering the two paynents alone that Cruzado
cites, areasonable jury could have found beyond a reasonabl e doubt
that Cruzado took themfor his own private gain. First, there is
no evi dence that Cruzado spent the $4, 165 while in New York; to the
contrary, that check was deposited into the Onaden account on July
3, several weeks after the trip had ended. Cruzado produced no
recei pts for the supposed expenditures.

Hi s attenpt to avoid the conviction by disputing that the
muni ci pality was the victimal so fails. The parade commttee, with
Cruzado as its chairman, had agreed that any remaining funds woul d

be given to the nunicipality. Furthernore, Vega Alta required an
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accounting of the funds received by the conmttee. A reasonable
jury could have found that, by taking the $4,165, Cruzado was
intercepting the noney from being ultimately reinbursed to the
municipality and such an interception constituted theft under 8§
666.

A reasonable jury could al so have di sbelieved Cruzado’' s
argunent that the $1, 756 that Cruzado took from Col 6n, Ebanisteria
Famlia s owner, represented interest on a |loan. Cruzado had no
evidence for this interpretation besides his own self-serving
testinmony, while Colon testified that Cruzado had specifically
requested that he receive the excess funds from Vega Alta's
paynent. Believing Cruzado’s explanation would require a perfect
coi nci dence between, on the one hand, the ampbunt that Col 6n owed
Cruzado in interest and, on the other, Vega Alta s overpaynent to
Col 6n. The jury could reasonably reject such an argunent that
“woul d el evate coincidence to an art form” Lara, 181 F. 3d at 201.

2. Two counts of extortion

a. Extortion of Sidney Travel (Count 4)

Cruzado twi ce i ntercepted refunds that Si dney Travel owed
to the commttee (and, ultimately, to the nunicipality) and
deposited them in his private bank account. First, on My 25,
2001, he went to Sidney Travel and told its owner, Al onso, that
i nstead of issuing a check to the cormttee, she should issue a

check payable to Onaden, which he clained to need for food noney
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for children who were traveling to New York. Al onso conplied

i ssuing the check to a payee she had never heard of, in large part
because of Cruzado’s authority as the nmayor. Second, on July 6,
2001, Cruzado again instructed Alonso to issue a check payable to
Onaden, which he deposited in his private account. She conplied
again, largely for the sane reasons.

Cruzado clains that he was not acting as a public
official but only as the chairman of a non-profit organi zation
which was unaffiliated with the nmunicipality. Hence, the “under
color of public office” elenment of extortion does not apply.
Cruzado al so argues that the noney was due to the commttee as a
refund anyway. Cruzado was the authorized representative for the
commttee; Alonso knewthat. Therefore, a rational jury could not
conclude that Cruzado induced her to part with property for
unl awf ul reasons, when he was nerely asking her for a refund under
the authority that he had. Finally, GCruzado argues that he
returned the noney as soon as he could (which happened to be soon
after the government opened its investigation); he notes that there
was no deadline to return the noney, and he shoul d not be puni shed
for the governnment’s unexpectedly hasty actions.

These are specious argunents. First, Cruzado did not
di vest hinself of his authority as mayor when he wal ked i n t he door
of Sidney Travel, especially when his mssion on behalf of the

parade commttee was so closely tied to the nunicipality itself;
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Cruzado was chairman because he was the mayor, the commttee had
several other governnment officials as nenbers, and the conmittee’s
entire reason for being was the cel ebration of the municipality’s
225t h anni versary. A reasonable jury could have believed that
Cruzado knew that his authority would allow him to obtain the
refunds from Alonso, in return for his continued good graces and
future business fromthe municipality.

Cruzado’ s other two argunents are easily dispatched. His
argunent that the noney was owed to the commttee anyway i s sinply
guestion-begging. O course the noney was owed to the commttee.
Cruzado’s crimnal conduct relates to what happened to that noney
before it could get to the conmttee. Finally, Cruzado' s argunent
that he returned the noney (a point which he repeated throughout
trial and on appeal) is little nore than an inplicit adm ssion of
guilt and a plea for leniency. The jury was entitled to accord
little if any weight to such el event h-hour maneuvers.

In short, Cruzado’s mshnmash of allegedly innocent
m stakes and neutral explanations fails to convince us that a
reasonabl e jury could not have found Cruzado guilty of extorting
noney from Sidney Travel .

b. Extortion of Vega Alta Medical Hospital (Count 6)

On July 10, 2001, after Cruzado had arrived at the CDT
asking for noney, Dr. Rivera gave the mayor a $5, 000 check payabl e

to Onaden. Dr. Rivera testified that he understood the paynent to
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be for the air conditioner that had been installed in the CDT s
dentistry office (at Cruzado’ s instruction), even though that air
conditioner had by then been renobved (again, at Cruzado’s
i nstruction). Dr. Gonzéal ez, neanwhile, had earlier prom sed to
give the mayor a $5,000 political contribution; he testified that
he understood the July 10 paynent to be for that purpose.

Cruzado repeats here his argunment that what |ooks |ike
extortion was in fact only a political contribution. To sustain a
conviction under the Hobbs Act for political contributions, he
stresses, requires showing that the public official promsed a

specific quid pro quo, see McCormck, 500 U.S. at 274, and he did

not prom se anything. |In support of his argunment, he describes the
two doctors’ testinony as contradictory, resolving that supposed
contradiction in favor of Dr. CGonzalez’'s professed understandi ng
that the $5,000 paynment was a political contribution. Cruzado
argues that Dr. Rivera would not have paid for an air conditioner
on July 10 whi ch had al ready been renoved by June 14. |In Cruzado’s
view, then, Dr. Riveratestified untruthfully, and the $5, 000 check
must have been a political contribution as testified to by the
person who aut horized the check, Dr. Gonzal ez.

A reasonable jury could have found beyond a reasonabl e
doubt that, despite the past discussion between the mayor and Dr.
Gonzal ez of a political contribution, Cruzado asked for a check

made out to “Onaden” so that he could deposit the check in his own
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private bank account, and the doctors were too scared to refuse
him After all, they both testified to their critical dependence
on the nmunicipality for anbul ance service. The jury could have
further concluded that the shaminvoice given to Dr. Rivera served
to cover the illegal conduct initiated by Cruzado. The nystery of
paying for an air conditioner that had already been renoved from
the CDT's prem ses only further buttresses such an inference. And
Cruzado never explains what connection Onaden m ght have had to
Cruzado’s Popul ar Denocratic Party, or why he gave Dr. Rivera an
invoice for air-conditioning work in exchange for a politica
contri bution.

3. Four counts of laundering money

Cruzado was convicted of |aundering noney derived from
illegal transactions involving Sidney Travel (counts 5 and 8),
Centro Cultural (count 7), and Vega Alta Medical Hospital (count
9). Cruzado’s argunment here is the sane as his argunent for the
count charging him with laundering noney from Cristaleria: no
rational jury could conclude that Cruzado was trying to conceal the
source of his noney, when he was sinply depositing the noney in a
bank where everyone knew hi mand knew his sources of incone.

Qur response, too, renamins the same. A reasonable jury
coul d easily have concl uded t hat Cruzado was conceal i ng t hese funds
in the Onaden account, which was unknown to anyone else and for

whi ch he was the only signatory. That is a paradi gmcase of noney
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| aundering, and a reasonable jury was free to so find beyond a
reasonabl e doubt.

4. One count of tampering with three potential witnesses
(Count 11)°

To convict Cruzado on this count, the governnment had to
prove beyond a reasonable doubt that he: (i) knowingly (ii) used
intimdation, threatened, corruptly persuaded anot her person, or
attenpted to do so, or engaged i n m sl eadi ng conduct toward anot her
person (iii) withintent to influence testinmony (iv) in an official
proceeding. 18 U . S.C. § 1512(b)(1). Trying to persuade a w tness
to give false testinony counts as “corruptly persuadi ng” under 8

1512(b). United States v. Khatam, 280 F.3d 907, 912-13 (9th Cir

2002) (citing cases). However, “it is an affirmative defense, as
to which the defendant has the burden of proof by a preponderance
of the evidence, that the conduct consisted solely of |awul
conduct and that the defendant’s sole intention was to encourage,
I nduce, or cause the other person to testify truthfully.” 18
U S C 8§ 1512(e) (2005) (fornerly subsection (d)).

The jury found Cruzado guilty of tanpering or attenpting

to tanper with the testinmony of Cuevas (Cristaleria' s owner) on or

® Cruzado erroneously contends that the jury found himguilty
of tanpering with Lilia Alonso Alvarez (Sidney Travel's owner) in
a tel ephone call on August 4, 2001; MIton Martinez Arroyo (owner
of Martinez Air Conditioning) in |late 2000 or early 2001; and Luis
A. Vargas Lopez (owner of Mundo Construction, Inc.) in a tel ephone
call on Decenber 9, 2001. The jury found him not guilty as to
t hose incidents.
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about Cctober 9, 2001; Drs. Gonzalez and Rivera (owners of Vega
Alta Medical Hospital, Inc.) on Cctober 17, 2001; and Marrero
(owner of Premer Electrical) in a tel ephone call on Decenber 10,
2001.

Cruzado’s argunent is sinple: all he did was urge
witnesses to tell the truth, which is not a crime. According to
the witnesses, Cruzado did ask that they tell the truth; however
his version of “the truth” that he urged upon themwas anyt hi ng but
the truth. To Cuevas, Cruzado described the $4, 000 as repaynent of
a | oan extended to Cuevas before he becane mayor. At first, Cuevas
mai ntai ned that story in front of the FBI. He then changed his
tune, admtting that the noney was skimed fromthe inflated bid he
submtted to Vega Alta and the double paynent he received in
return. As for the doctors, the jury was entitled to reject
Cruzado’s characterization of the $5,000 paynent as a politica
contribution, and instead find that the doctors’ need for the
mayor’ s good graces induced themto hand over the noney. Even with
respect to Dr. Rivera' s testinony -- that he believed the noney was
for the air conditioner, as evidenced by the invoice he received
(on Onaden letterhead) -- the jury could have found that Cruzado
was trying to persuade a witness to testify to sonething other than
his true beliefs. Finally, the jury could have found that
Cruzado’s repeated calls to Marrero and his continued interest in

Marrero' s business affairs, which culmnated in Marrero's hiring a
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| awyer to send a cease-and-desist letter, constituted tanpering.
III.
A. Choosing the correct guidelines manual

As a threshold matter, a sentencing court nust first
decide which edition of the sentencing guidelines to use. A
def endant shoul d be sentenced according to the guidelines in effect
on the date of sentencing, unless "the court determ nes that use of
the CGuidelines Manual in effect on the date that the defendant is

sentenced would violate the ex post facto clause of the United

States Constitution,” in which case “the court shall use the
Quidelines Manual in effect on the date that the offense of
conviction was conmtted." USSG § 1Bl1.11(b)(1).! Cruzado was

sentenced on Novenber 8, 2002, seven days after the Novenber 1
effective date of the 2002 guidelines. Nevertheless, the PSR used
a two-year-old edition of the guidelines, its only explanation
being the flat assertion that the "2000 edition . . . has been used
in this case to conply with the provisions of Quidelines 8§
1B1. 11(b)(1)." The district court followed the PSR s |ead and
sent enced Cruzado under the 2000 edition of the guidelines.

The PSR and the district court nade a m stake, however,

0 The Constitutional prohibition agai nst ex post facto | aws,
US Const., art. |, 8 9, cl. 3, requires that a defendant be
sentenced under the guidelines in effect when he commtted the
of fense, rather than those in effect at time of sentencing, where
subsequent anendnents would have increased his punishnent. See
United States v. Col 6n- Mufioz, 318 F.3d 348, 361 (1st Cir. 2003).
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because Cruzado’s | ast offense of conviction occurred on Decenber
10, 2001, thereby naking the 2001 guidelines — not 2000 — the
rel evant conparison with the 2002 guidelines for ex post facto
pur poses. Even in a conplex case like this one, involving conduct
that occurred on dates inplicating different versions of the
manual , "it will not be necessary to conpare nore than two manual s
to determ ne the applicabl e guideline range -- the manual in effect

at the tine the | ast offense of conviction was conmpl eted and t he

manual in effect at the tine of sentencing.” |1d. 8§ 1B1.11, cnt
background (enphasi s added).

Count 11 charged Cruzado wth, anong other things,
unl awf ul conduct on Decenber 10, 2001 -- tanpering with the owner
of Premer Electrical. Cruzado was convicted of that offense.
Decenber 10, 2001, was nore than a nonth after the effective date
of the guidelines' 2001 edition. Therefore, the conparison for ex
post facto purposes is between the 2002 edition and the 2001
edition. As it turns out, the relevant sentencing guidelines did
not change between those two years. Therefore, Cruzado is right
t hat he shoul d have been sentenced under the 2002 gui delines, and
the court, msled by the PSR plainly erred in applying the 2000
gui del i nes.

B. Reasons for remanding
Arguably, we could continue our analysis to see if

Cruzado was prejudiced by the application of the 2000 gui del i nes.
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See United States v. Sedomm, 332 F.3d 20, 28 (1st Cr. 2003)

(review ng a sentence for plain error). That anal ysis m ght reveal
that a sentence under the 2002 guidelines would involve the sane
gui delines range as the 2000 guidelines. On the other hand,
Cruzado argues that he would receive a |lower sentence under the
2002 guidelines, while the governnent and the district court
bel i eve that he woul d recei ve a higher sentence. For two reasons,
however, we decline to undertake such an anal ysis here.

First, between the 2000 and 2002 editi ons, the sentencing
conmi ssion introduced a maj or change in the way that sentences for
noney | aunderi ng are cal cul at ed. The 2000 gui delines sinply gave
a fixed nunber as the base offense | evel for noney | aundering. The
2002 gui delines take a nore conplicated approach by incorporating
the offense | evel of the underlying offense.! Sentencing under
that new regine mght involve factual disputes or |egal issues
whi ch the district court has not yet had an opportunity to address.
If we were to explore this uncharted territory ourselves, we, in
effect, would be doing the sentencing rather than the district
court. That is not an appropriate allocation of functions. See

Koon v. United States, 518 U S. 81, 98 (1996) ("District courts

have an institutional advantage over appellate courts" in sone

11 The | aundering gui deline says to use the "of fense | evel for
t he underlyi ng of fense fromwhi ch the | aundered funds were derived,
if (A) the defendant commtted the underlying offense . . . ; and
(B) the offense I evel for that offense can be determi ned." USSG 8§
2S1.1(a)(1). Both conditions are true for Cruzado.

-41-



sentencing matters.); United States v. Rivera, 994 F.2d 942, 950

(1st Cir. 1993) (Breyer, CJ.) (referring to district courts'
"institutional strength" as being able to "best understand the
relation of the Guidelines to case-specific, detailed facts").

Second, after United States v. Booker, 543 U S. _ , 125

S. . 738 (2005), the sentencing guidelines are now advisory

rather than mandatory. See also United States v. Antonakopoul 0s,

399 F.3d 68 (1st Cir. 2005). That |egal devel opnent injects even
nore uncertainty into an attenpt by us to reconstruct a sentencing
decision by the district court wunder the 2002 quidelines.
Therefore, we conclude that the npost prudent course is to vacate
t he sentence and remand for resentencing under the correct edition
of the guidelines.
IV.

W AFFIRM Cruzado’ s convictions. We VACATE Cruzado’s

sentence and REMAND for further proceedi ngs not inconsistent with

t hi s opi nion.
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Appendix

Embezzlement & Extortion Laundering12 Tampering
Theft
Count 1: 18 Bet ween Mar .
U.s.c. § 2001 & Jan.
666(a) (1) (A) 25, 2002:
. stole nmore
(1) and than $5, 000
(a) (1) (A) (1) |from Vega
Alta.
Count 2: id. § April 5,
1951 (a) 2001: $4, 000
from
Cristaleria
Count 3: id. April 6, 2001:
1956 (a) (1) (B) (i) cashed one
and $2, 000 check,
(a) (1) (B) (ii) deposi ted
anot her $2, 000
check from
Cristaleria
Count 4: id. § May 25 &
1951 (a) July 6,
2001:
$13,991.54
in refunds
from Sidney
Travel
Count 5: id. § May 30, 2001
1956 (a) (1) (B) (i) deposited
and $5,816. 74 check
(a) (1) (B) (ii) fl_rom ISi dney
rave
Count 6: id. § May 25 &
1951 (a) July 6,
2001: $5, 000
from Vega
Alta Medi cal
Hospi t al
Count 7: id. § July 3, 2001:
1956 (a) (1) (B) (i) deposited $4, 165
and check from
(a) (1) (B) (ii) Centro Cul tural
2 Except where noted (i.e., count 10), all deposits were

checks nade payabl e to Onaden,
“Oficina Dental

Al ta branch.

Las Col i nas,

I nc. ,

Inc.” account at Banco Popul ar,
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Count 8: id. §
1956 (a) (1) (B) (1)
and

(a) (1) (B) (i)

July 9, 2001:
deposited

$8, 174.80 check
from Sidney
Travel

Count 9: id. §
1956 (a) (1) (B) (i)
and

(a) (1) (B) (ii)

July 11, 2001:
deposited $5, 000
check from Vega
Alta Medica
Hospi t al

Count 10 (later
dismissed): id.
§

1956 (a) (1) (B) (i)
and

(a) (1) (B) (i)

Sept. 25, 2001:
deposited

$3, 788.51 check
from Centro
Cultural to
“Cash” in “E

Caj ero Expresso"
account

Count 11: id. §
1512 (b) (1) and
(b) (2)

Bet ween Aug.
2001 & Dec.

2001, tampered

with owners of
Cristaleria,
Vega Alta

Medi cal
hospital, &
Prem er

El ectri cal
(found not
guilty of

tampering with

Sidney Travel
Martinez Air
Condi tioning,
Mundo

Construction)

&

Count 12 (not
guilty): id. §
1951 (a)

June & July
3, 2001:
Cristaleria

Count 13: id. §
1951 (a)

Bet ween

Sept. & Oct.
15, 2001:
$10, 000 from
Prem er

El ectri cal

Count 14: id. §
1951 (a)

Sept. & Oct.
2001: $2, 000
from Mundo

Construction
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