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LYNCH, Circuit Judge. This is an appeal fromdenials of

nmotions to wthdraw guilty pleas which involve the | aw on package
pl eas.

Def endants Geral do Mescual -Cruz (Ceraldo) and Nelson
Mescual -Cruz (Nelson), who are brothers, along with four co-
defendants pled guilty to federal drug conspiracy charges on Apri
8, 2002. The pleas were part of a package deal, that is, the
government's offer was contingent on all defendants entering plea
agreenents. Sonetines these are referred to as "wired” pl eas, that
is, two or nore pleas are |linked. The package deal was reached
late in the afternoon on the first day of trial, after jury
i npanel ment in the norning, but before w tnesses were presented.
Earlier pre-trial plea negotiations had not succeeded in reaching
an agreenent.

This Circuit's case law requires particular care be
exerci sed both by the governnent and by the court in package guilty
plea situations due to certain risks inherent in package pleas

whi ch coul d affect the voluntariness of the plea. United States v.

Abbott, 241 F.3d 29, 34 (1st Cir. 2001); United States v. Sanchez-

Barreto, 93 F.3d 17, 23 (1st Gr. 1996); United States v. Martinez-

Molina, 64 F.3d 719, 733 (1st Cir. 1995); United States v. Daniels,

821 F.2d 76, 80 (1st Cir. 1987). The district court, infornmed by
the governnent that this was a package deal situation, had

continued the trial at the request of defense counsel to give tine
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for negoti ati ons. The court was informed that the negotiations
were successful and took the pleas. The court, at the Rule 11
col l oquy, asked sonme questions individually of each defendant and
sonme of the group. Satisfied that the pleas were voluntary, the
court accepted the pleas fromall defendants.

Over two nonths later, GCeraldo filed two notions to
wi thdraw his pleas. He asserted other grounds than that the plea
was part of a package deal, but did say he had felt pressured.
Nel son, Geraldo's brother, also filed a notion to withdraw. That
notion also did not rely on the package nature of the deal. Both
notions alleged a different sort of pressure stenmng fromrel ated
mur der charges pendi ng agai nst Nel son and Geraldo in Puerto Rico
court. The Comonweal th charge had not been resolved when the
defendants pled guilty on April 8, 2002, to the federal charges.
The defendants had unsuccessfully argued for postponenent of the
federal trial until the Conmonweal th nurder charges were resol ved
(eventually they were acquitted).

The court deni ed both notions to withdraw after a hearing
in which each defendant declined the opportunity to testify.
Nei t her defendant argued that the package nature of the plea dea
put them under such pressure that their pleas were not voluntary.
That argunent is nmade for the first tinme on this appeal fromthe

denials of the nptions to w t hdraw.



Both argue that it was plain error for the district court
to fail to perform a nore searching inquiry into whether the
package plea had been entered into voluntarily. They ask this
court to remand the case to allow themto withdraw their guilty
pl eas and proceed to trial or, in the alternative, to require the
district court to hold an evidentiary hearing on the vol untariness
of their guilty pleas. Finally, Geraldo argues that the district
court's failure to have the interpreter translate his allocution
statenments into English violated the Jones Act, 48 U S.C. § 864,
and the Court Reporter Act, 28 US C § 753(b), and effectively
deprived himof his right to allocution.

W find that the district court did not commt plain
error in denying the notions to withdraw, and the Jones and Court
Reporter Acts errors were harmess. W affirm

I.

Geral do and Nel son are brothers. At the time of the
plea, they were 32 and 30 respectively. On August 30, 2001, the
grand jury returned an indictnent against Ceraldo and Nel son and
seven ot her co-defendants. Count One charged themw th conspiracy
to possess with intent to distribute in excess of one kil ogram of
heroin, five kilograns of cocaine, five kilograns of cocai ne base,
and in excess of fifty pounds of marijuana, in violation of 21
U S.C. 88 841(a)(1l) and 846. Count Two of the indictnment sought

forfeiture under 18 U. S.C. § 982.



On Septenber 12, 2001, Geral do and Nel son were arrested,
pursuant to an arrest warrant issued on August 30, 2001. On
Sept enber 25, 2001, Geraldo and Nelson pled not guilty to both
counts of the indictnment. The court set a trial date of April 8,
2002, and the jury trial was set to begin for Geral do and Nel son,
and four other co-defendants, Nelson Delgado-Vazquez, Juan A
Torres, Yazugui Al varado- Mal donado, and Angel Muni z-De Jesus.

The nmorning the trial started, counsel for all of the
def endant s approached the prosecutor and asked if the governnent
woul d extend a plea offer. The prosecutor had made an earlier plea
offer, but it had expired on April 1, 2002. The governnent said it
woul d not sinply extend the old offer; it nmade a new of fer which
I ncreased the | ength of the sentences and nmade any pl ea conti ngent
on it being a package deal.

Apparently the court was told there were negotiati ons and
did not resune the trial imediately after the lunch break. Later
that afternoon at 5:00 pm the court noted that it had interrupted
the trial to permit negotiations. One of the defense counsel asked
to delay further because he was still explaining the pleas to his
client. At that point, two defendants, Miniz and Al varado, had
tendered pleas. The court indicated that it would take those two
pleas and resume trial in the norning as to the other four

def endant s.



When def ense counsel asked for nore tinme, the court asked
why counsel had not considered all this before trial. Counsel for
Torres said they had considered it before that day and that he had
brought the offer to his client several weeks before. Counsel for
Del gado then said, "I think there is a reasonabl e guarantee that if
we wait for another ten mnutes everyone wll plea[d]." The
governnent then put on the record that its earlier plea offer had
expired on April 1 and the new offer to each defendant was
contingent on it being a package deal. This was the first tine
that the court was inforned of the package nature of the plea.
Counsel for Ceral do and Nel son said not hing.

The court granted the extra tine, telling the defendants
that they should know nobody was forcing them and no one could
force themto plead guilty. After that break (the record does not
indicate its duration) the court was presented with guilty pleas
fromall defendants. Each of the defendants was present.

The court proceeded to take the defendants' guilty pl eas,
informng the defendants that it would have to ask several
questions to determne whether the "plea of guilty is done with
know edge of consequences, aware of the fact that you are waiving
a nunber of rights.” The court then addressed each defendant
individually in turn, asking questions concerning the defendant's
conpetency to plead guilty, his satisfaction wth his

representation, and whether he had anple opportunity to discuss



with his attorney the inplications of his guilty plea. The court
received affirmati ve answers from both Nel son and Ceral do.

After being satisfied that each defendant was conpetent
to plead guilty, the court addressed t he defendants as a group. It
asked questions concerning whether they understood the rights
af forded to themunder the Constitution, the rights which they were
gi ving up by pleading guilty. Having discussed those matters, the
court asked whether each still wanted to plead guilty and received
an affirmative response. The court asked each whet her he had seen
the indictnent, and received affirmative answers.

The court once again addressed the defendants
individually to explain the charges against each, what the
gover nment woul d have to prove, and t he possi bl e sentence that each
m ght receive. The defendants affirnmed that they understood.

The court addressed the group as a whol e and asked, "Has
anyone threatened you or forced you in any form or fashion or
I nduced you to plead guilty in this case?" (Enphasis added). Each
answer ed no.

Once again, the court addressed each defendant
individually to discuss the specifics of each plea agreenent and
the facts to which each defendant was stipul ating. The court
confirmed individually that each had done what he was accused of
doi ng. The court then turned to the defendants as a group and

asked, "Has anybody made any prom ses to any one of you to induce



you to plea?" (Enphasis added). All defendants answered no. The
final question asked by the court was "[is there] any reason why
t hese pleas should not be accepted?" Al attorneys answered no.
After ascertaining fromthe prosecutor that she had the necessary
evidence to proceed to trial, the court accepted the pleas.

On June 28, 2002, over two nonths after the guilty plea
was accepted, Geraldo filed a pro se request for withdrawal of his
guilty plea. On July 19, 2002, this notion was followed by a
verified notion to withdraw the qguilty plea. Nel son filed a
verified notion to withdraw his guilty plea on July 16, 2002. The
gover nnment responded in opposition to both on July 31, 2002.

The thrust of Geraldo's notion to withdraw his plea was
that he felt pressured by the prosecution's intent to obtainalife
sent ence because Geral do was tied to three nurders in the course of
t he conspiracy. The notion inplied that the subject of the nurders
had come up at the last mnute. On March 6, 2002, the governnent
gave notice that in its case in chief it would try to prove the
i nvol venent of Geraldo (and others) in three nurders. However, on
March 19, the governnent gave notice it would not try totie himto
two of the nurders, but would introduce evidence tying Ceraldo to
the nmurder of Carlos Ml donado Berrios. Geraldo was charged in
Puerto Rico court with that nurder. In the plea negotiations
before trial, the governnent said it would not negotiate a term of

i mpri sonnment bel ow 19 years. The plea offer at the tinme of trial



was that the governnent would recommend 20 years. The notion
referred to "the pressure he was subject to as the exposure was to
a life sentence.” The notion never nentioned pressure fromthe
package pl ea.

The governnent's opposition to the notion responded to
Geral do's argunment and said both allegations were untrue. It
poi nted out that Ceral do had, on the drug conspiracy charges al one,
al ways faced a potential |ife sentence, regardless of the nurder.
The prosecution al so pointed out that there was no surprise -- it
said that it made clear within three weeks of indictnent it would
seek to i ntroduce evidence of the nurders. The prosecution pointed
out that the timng of the notion to withdraw was i medi ately after
Ceral do was acquitted of the nurder at trial in the |ocal court and
that the defendant nerely wanted a second bite at the apple in
federal court.

Nel son's notion to withdrawand t he governnent's response
to it were simlar to Geral do's. Nel son too argued that the
"pressure . . . was extraordinary as a drug conspiracy case had
turned into a drug rel ated nurder case with a very real exposure of
a life sentence.” Nelson also nade no allegations of pressures
associated with the package nature of the plea.

The court held a hearing on the notions for both
def endants on August 14, 2002. When asked to give the core

argunent for wi thdrawal, Nelson's counsel infornmed the court,



[H e feels that 20 years for his plea is too nuch tine.
He has told nme that he did go for it because he felt at
that time that he could not do anything el se because he
was here and he felt that he had no ot her choice except
to plead guilty.
As to the murder, the counsel stated, "that was one of the issues
t hroughout this case trying to make a pl ea because we had evi dence
in his case that there coul d be, you know, evidence as to nurders."”
As the court correctly pointed out, Nelson's plea did not include
any adm ssions as to nmurder. The plea only held himresponsible

for the drug charges. |In response to whether Nel son was trying to

argue that he was innocent of the drug charges, the counsel

replied, "no, your Honor." The court then sumred up Nelson's
argunment: "He is sinply saying that [he] took too nmuch tine, if
you wi l I, by way of a recommendati on because of the pressures of an
impending trial." The court continued, "[s]o basically thisisit.

It was too nuch time [to serve] and it was a |ot of pressure and
that is too much drugs basically.” Nelson presented no evi dence,
and he chose not to testify.

Geral do's counsel made simlar argunents. He
characterized CGeral do's objection as, "[b]Jasically it is too nuch
time for the anount of drugs that he dealt with. That is basically
his point." Ceraldo's plea agreenent did not contain any
adm ssions as to nurder, and he also said he did not wish to

testify.
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The court found that there was no fair and just reason to
alloww thdrawal of the guilty pleas. 1In the plea agreenents there
were no adjustnents for nmurder or for weapons possession and the
defendants pled guilty only to the drug charges. The court stated,
"[u] nder these circunstances, | do think that there is nothing on
this record to suggest . . . that these pleas were involuntarily
entered and there is no reason for nme to consider anything other
t han goi ng ahead with sentencing in due tine." In a witten order,
the court repeated this assertion and stated, "[w hen their pleas
were taken, they did it voluntarily and aware of what they were
doi ng. No suspicion was alerted to the court. Even nore, the
court asked them if there was any other reason for them not to
pl ead, and they answered in the negative."

On Novenber 21, 2002, both Geraldo and Nelson were
sentenced to 235 nonths in prison and no fine. They were al so
sentenced to serve a five year termof supervised rel ease, and the
court inposed a special nonetary assessnment of $100.

II.

I nvol untari ness of the Plea

After the district court has accepted the plea and prior
to the defendant's sentencing, the district court should liberally
allow withdrawal of gquilty pleas for any "fair and just reason.”
Fed. R Crim P. 11(d)(2)(B). Once the district court has rul ed on

the defendant's notion to withdraw the guilty plea, however, the
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standard of appellate review is for abuse of discretion on

preserved issues. United States v. Daniels, 821 F.2d 76, 78 (1st

Cr. 1987). Still, that discretion may be limted where a core
concern such as voluntariness is raised and preserved. United
States v. Abbott, 241 F.3d 29, 33 (1st Cir. 2001). Here, the
defendants do not get the benefit of an abuse of discretion
standard of review, because they did not raise the issue of the
package nature of the deal before the district court. Accordingly,

the reviewis for plainerror. United States v. Vonn, 535 U. S. 55,

59 (2002).

An unobjected-to error in the Rule 11 colloquy is
reversible error only upon a showing of plain error. 1d. at 63.
Si nce the Suprene Court's decision in 2002 in Vonn, the defendant's
failure to raise the objection in the trial court has two
consequences. First, it is defendant's burden to satisfy the plain
error rule. It is not the governnent's burden to show any error
was harnm ess. Second, the review ng court may consider the entire
record when assessing the effect of any error on substanti al
rights. [d. at 74.

To satisfy its burden, the defendant nust show four
things: 1) an error occurred, 2) the error was clear or obvious,
3) it affected the defendant's substantial rights, and 4) it
seriously inpaired the fairness, integrity, or public reputation of

judicial proceedings. United States v. A ano, 507 U. S. 725, 732-35
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(1993); United States v. Gandi a- Maysonet, 227 F.3d 1, 5 (1st Cr

2000). There is no contention that the court's Rule 11 i nquiry was
i nsufficient save for these being package pl eas.

I n package plea arrangenents, the prosecutor offers a
benefit or detrinment to all (the defendant and third parties) in
order to persuade the entire group of defendants to plead guilty.
These types of arrangenents are not per se involuntary. Still,
package plea deals raise at |east two types of risks. The first is
that a defendant is coerced by co-defendants to plead quilty
involuntarily. One defendant may be coerced into pleading guilty
by a co-defendant who believes he is getting a good deal under the

package deal . United States v. Martinez-Mlina, 64 F.3d 719, 732-

33 (1st Cir. 1995). The second is that there may be a famly
rel ati onship between two defendants which | eads one defendant to
involuntarily sacrifice his own best interests for those of a
famly nenber (or perhaps both famly nenbers to involuntarily

sacrifice thenselves) in a belief that the package deal wl]l
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benefit the other.! Abbott, 241 F.3d at 33; Daniels, 821 F.2d at
79.

As to this second risk, there is a distinction to be
dr awn. The concern of the law is for voluntariness. "If a
def endant elects to sacrifice hinself [to protect sonmeone close to
hinl that is his choice, and he cannot reverse it after he is
di ssatisfied with his sentence, or wth other subsequent

devel opnments.” United States v. Buckley, 847 F.2d 991, 1000 n.6

(1st Gr. 1988)(quoting Kent v. United States, 272 F.2d 795, 798

(st Cir. 1959)).
On the other side of the coin fromthese risks, package

plea situations present the possibility of manipulation of the

! Earlier, the Suprene Court in a footnote raised an issue of
whet her the "offer during plea bargaining of adverse or |enient
treatnment for some person other than the accused” could render an
individual's plea involuntary. See Bordenkircher v. Hayes, 434
U.S. 357, 365 n.8 (1978). This circuit, along with several others,
has since held that such arrangenents do not render the plea
i nvoluntary. See United States v. Buckley, 847 F.2d 991, 1000 n.6
(1st Cr. 1988) (rejecting the defendant's argunent that an
agreenent promsing lenient treatnent of a pleading defendant's
famly menber is substantively unfair); United States v. Tursi, 576
F.2d 396, 398 (1st Cir. 1978) (allowi ng defendant's plea to be tied
to the prosecutor's recomendation of a lighter sentence for the
def endant' s son, when defendant was advi sed of the consequences of
pl eading guilty and was counsel ed that any recomrendati on nmade by
the prosecution regarding the son's sentence would in no way bind
the court); see also United States v. Vest, 125 F.3d 676, 678-79
(8th Cr. 1997); United States v. Marquez, 909 F.2d 738, 741-42
(2nd Cir. 1990); United States v. Morrow, 914 F. 2d 608, 613-14 (4th
Cr. 1990); Politte v. United States, 852 F.2d 924, 929-30 (7th
Cr. 1988); United States v. Castello, 724 F.2d 813, 814-15 (9th
Cir. 1984); United States v. Diaz, 733 F.2d 371, 374-75 (5th Gr
1984) .
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system one defendant obtains a benefit for a co-defendant and then
noves to withdraw his own plea, the benefit having been given.
Daniels, 821 F.2d at 79. Benefits accrue to the individual
defendants involved, from both the traditional prosecutorial
bar gai ni ng chips and the elimnation of the dilema where one co-
defendant is pressured to plead by the fear that another co-
defendant will plead and then testify against him |In the package
pl ea situation, defendants can be confident that all co-defendants
are pleading guilty. Here, each defendant received a benefit of
avoiding the risk of a life sentence.

This circuit has crafted a two-part rule in package
guilty plea situations to ensure voluntariness. First, the
prosecuti on should inform the trial court before the Rule 11
colloquy that the plea is a package deal so that the court is aware
of the situation. Second, the court's ensuing coll oquy shoul d show
sensitivity to the issue of voluntariness in light of those

pressures. Martinez-Mlina, 64 F.3d at 733. We have not, though,

mandat ed that extra procedures be followed, only that the court

shoul d assess voluntariness with an eye to the special situation.?

2 The Governnent has confessed error and is not defending the
district court's ruling. The court of appeals is not obligated to
accept legal propositions "even where the parties are agreed,
nerely because there i s no adversary di spute or presentation on the
particul ar issue." Conmputervision Corp. v. Commir of Internal
Revenue, 164 F.3d 73, 75 (1st Cir. 1999); United States v. Tull och,
380 F.3d 8, 11 n.2 (1st Cr. 2004). \When determ ning whether to
address conceded issues, pertinent considerations include: 1)
whet her the issue is recurrent so that decision would gi ve gui dance
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&f. United States v. Holland, 117 F.3d 589, 594 (D.C. Cr.

1997) (recogni zing that "w red" pleas can be coercive, but refusing
to mandate a special voluntariness inquiry by the district court

when faced with a wired plea)(citing United States v. Farley, 72

F.3d 158, 163 (D.C. Gr. 1995)).3

The greatest risk comes when the governnent has not
informed the court that the plea is part of a package deal. \Were
we have reversed and vacated such pleas, it has been nost often
when the prosecution failed to make the disclosure to the tria
court. Abbott, 241 F.3d at 33-35; Daniels, 821 F.2d at 79-81.

Here there is no doubt that the trial court knew the deal was a

to the district courts, 2) whether it would be unseemy to accept,
even arguendo, a m staken |egal proposition and reason fromit to
decide the case, and 3) whether the issues are technical and
conpl ex and not explored carefully in existing decisions so that
adversary briefing would be critical. See Conputervision Corp.
164 F.3d at 75; Tulloch, 380 F.3d at 11 n. 2. I n appl yi ng these
considerations to the case at hand, this court is not obligated to
accept, and we do not accept, the governnent's confession of error
whi ch is based on the notion that there are nmechani cal extra steps
whi ch nust be taken in order for a package plea Rule 11 colloquy to
result in a voluntary plea.

3 Decisions of other circuits have referred to the specia
care or inquiry that nust be taken to determ ne vol untari ness when
pl eas involve leniency or linkage to a third person. See United
States v. Morrow, 914 F.2d 608, 613-14 (4th Cr. 1990)(noting that
"[s] pecial care nust be taken to determ ne the vol untariness of the
pl ea in [package plea] circunstances” and finding no fault in the
district court's determ nation that the package plea was entered
into voluntarily when the defendant answered that no one had
t hreat ened, persuaded, or induced himinto pleading guilty, no one
had nade any prom ses of | eniency other than those contained in the
pl ea agreenent, and the witten pl ea agreenent contained the entire
pl ea agreenment in the case).
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package deal. It was told so by the prosecution in the presence of
defendants and their counsel. W reject the defendants' argunent
that they are entitled to reversal because the government did not
formal |y announce at the Rule 11 colloquy itself again that this
was a package deal situation

The question of the adequacy of the court's inquiry on
voluntariness is a bit closer. W reviewthat question in |ight of
the risks inherent in package deals and the plain error standard of
revi ew. W need not answer the question of whether the rather
spartan col | oquy woul d have been adequate i f the package pl ea i ssue
had been preserved by defendants. The court did not ask a direct
questi on about vol untariness and di d not expl ore whether the nature
of the package deal inpaired the voluntariness of any of the pleas.
A nore direct inquiry mght have avoided this appeal.

The court did ask the defendants "[ h] as anyone t hr eat ened
you or forced you in any form or fashion or induced you to plead
guilty in this case" and "[h]as anybody nmade any pronises to any
one of you to induce you to plea?" To both of these questions the
def endants answered no. Additionally, at the end of the coll oquy,
the court asked whether there was "any reason why these pleas
shoul d not be accepted?” All counsel for the defendants answered
no.

|f there were pressures from co-defendants or fromthe

fraternal relationship that led to involuntariness, Nelson and
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Ceral do had adequate opportunity to say so. To the contrary, the
defendants' answers to the court's questions indicate that they
pled guilty of their own volition, fully aware of the rights they
were relinquishing and the charges they were accepting. The
def endants' "declarations in open court carry a strong presunption

of verity." Bl ackl edge v. Allison, 431 US. 63, 73-74 (1977);

United States v. Marrero-Rivera, 124 F. 3d 342, 349 (1st G r. 1997)

(despite | ater assertions that defendant was pressured by attorney
to plead guilty, the district court reasonably credited the
defendant's sworn statenents that he was pleading freely and that
no one had attenpted to coerce hin.

In cases where the district court was aware of the
package nature of the plea, we have held the district court's

voluntariness inquiry inadequate in only one case. See Martinez-

Mblina, 64 F.3d at 734. Marti nez-Molina held that denial of a

notion for withdrawal of a guilty plea was error when the district

court inquired only into whether the prosecutor had pl aced pressure

on the defendant. |d. The Rule 11 colloquy was insufficient to
ascertain voluntariness because "regardless of whether [the
defendants'] quilty pleas were actually coerced by their co-
defendants, the literal answer to the court's question could still
have been 'yes'." 1d.

By contrast, the court's questions heredidnot Iimt the

def endants' answers; the questions were broad enough to i nclude the
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traditional types of coercion and the unique pressure froma co-
defendant or fam |y nenber that m ght be present in a package deal .

This case is nore like United States v. Sanchez-Barreto, 93 F. 3d 17

(1st Cir. 1996).% In Sanchez-Barreto, the defendants contended

that their pleas were involuntary because of their attorneys'
recomendations to accept the plea bargains offered by the
governnment on the norning of the first day of trial. The court
recogni zed that "[s]pecial Rule 11 requirenents have been desi gnhed
to minimze the significant risk that '"involuntary' guilty pleas
may be tendered in response to package pl ea bargain offers fromthe
gover nnent . " Id. at 23. This court found that the Rule 11
colloquy was adequate to satisfy the "threshold voluntariness
determnations for Rule 11(d) purposes,” when each defendant
repeatedly informed the district court that his guilty plea "had
not been coerced by anyone . . . ." Id. (enphasis in the
original). The court distinguished this acceptable colloquy from

t he unaccept abl e col | oquy of Martinez-Mlina, where the trial court

restricted its inquiry to prosecutorial coercion. |d.
Even if the Rule 11 i nquiry coul d have been nore probing,
there is nothing in the record to suggest that either plea was

involuntary due to the package nature of the deal. There is no

“1t is not entirely clear fromthe opi nion whether this plea
bargain was in fact a package deal or the defendants and their
counsel believed it was a package deal. |In the opinion, the court
treated it as such for purposes of the Rule 11 inquiry.
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indication from the Rule 11 colloquy that the defendants felt

pressure from co-defendants or famly nenbers. See Daniels, 821

F.2d at 79 (holding the Rule 11 col | oquy | acki ng when the judge was
unawar e of the package deal and the defendant answered questions
during the colloquy in such a manner as to indicate that he was
feeling sone fam |y pressure to plead guilty).

It is true that in their later notions to wthdraw,
Nel son and Geral do conpl ai ned of pressure, but neither conpl ai ned
of pressure fromthe fact that the pleas were packaged. Had the
I ssue been raised, the district court could have explored it at the
hearing. Further, both defendants had the opportunity to take the
stand to explain their concerns, which they declined to do.

Even so, one mght argue that a remand to the district
court to hold a hearing would be appropriate to elimnate any
concern. W decline that option. Even on appeal, defendants have
not argued they have suffered harmor that involuntariness occurred
as a result of this being a package deal. |If brotherhood led to
i nvoluntary sel f-sacrifice, Nelson and Geral do have never said so.
I f pressure fromco-defendants coerced theminto a deal, Nel son and
Geral do have never said so.

Instead they even now offer only prejudice argunents
unrelated to the risks of a package plea. GCeraldo argues he was
pressured because he had only 10 mnutes to decide whether to

accept the plea. There are two responses. First, the "ten m nute"
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representation is not true. Plea negotiations took place before
trial and for hours on the day of trial. Second, even if it were
true that only ten mnutes were afforded, the | ack of tine could be
a source of pressure regardl ess of whether the plea offered was a
package deal, and "the strategic decision to plead guilty [is] not

[ necessarily] rendered involuntary by the anxieties and tine

pressures confronting [the defendant]." See United States v.

Marrero-Ri vera, 124 F. 3d 342, 350 (1st Cr. 1997).

Wien asked what Ceraldo relied on to denonstrate
involuntariness, he replied sinply that the plea was a package
deal , as though such package pl ea arrangenents i nherently cannot be
voluntary. That is not the law. Additionally, we will not infer
| ack of voluntariness, as the defendant encourages us to do, from
the mere fact that one co-defendant was his brother or the nere
fact that many of his co-defendants received |ighter sentences.

Nel son articulates a different concern, one which again
is unrelated to the package nature of the plea. H's concern stens
fromthe pressure he was under because his Puerto R co nurder tri al
di d not take place before his federal trial and the consequent need
to plead on April 8 to the federal charge. Even this pressure does
not render his plea involuntary. As the governnent points out, he
was not charged with the nmurder in federal court. It is true the
murder m ght be rel evant conduct for federal sentencing purposes.

Even were Nelson acquitted of the nurder, as he was, the nurder

-21-



still could have been considered by the sentencing judge. United

States v. Watts, 519 U S. 148, 156 (1997); United States v.

Lonbard, 102 F.3d 1, 5 (1st Gr. 1996); United States v. Lonbard,

72 F.3d 170, 175-76 (1st GCir. 1995). Mor eover, his federal
sent enci ng exposure was simlar whether or not he was found guilty
of the nurder in Puerto Rico court. Even if there had been no
nmurder, based solely on the amount of drugs involved in the
conspiracy and attributable to him Nelson faced a possible life
sent ence.

IITI.

Jones Act and Court Reporter Act

Geral do argues that the court violated the Jones Act, 48
US C 8§ 864, and the Court Reporter Act, 28 U S.C. 8 753(b), in
failing to have the court interpreter translate his statenents and
then failing to have the transl ation recorded during the sentenci ng
hearing. He contends that this failure deprived himof his right
to allocution. W agree that there was a violation of the two
acts, but hold it was harm ess. He received the | owest sentence
avai |l abl e and, even were he eloquent in his translated all ocution,
he coul d not have obtained a | ower sentence.

In the context of allocution statements, we have held
that the sentencing proceedings were "irrenedi ably fl awed and nust
be held afresh” when the defendant was denied the right of

all ocution or its functional equivalent under Fed. R Cim P.
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32(i)(4)(A)(ii). United States v. De Al ba Pagan, 33 F.3d 125, 130

(1st Cir. 1994). To achieve functional equival ency, "the court,
t he prosecutor, and the defendant nust at the very |east interact
in a manner that shows clearly and convincingly that the defendant
knew he had a right to speak on any subject of his choosing prior
to the inposition of sentence.” [d. at 129. Geraldo argues that
because t he prosecutor did not understand the all ocution in Spanish
and the court did not order the translation, it was inmpossible for

the prosecutor to interact in the way envisioned in De Al ba Pagan.

This part of the case involves tw statutes: The Jones
Act, 48 U S.C. § 864, and the Court Reporter Act, 28 US. C §
753(b) . The Jones Act provides that "[a]ll proceedings in the
United States District Court for the District of Puerto Ri co shal
be conducted in the English | anguage,” and the Court Reporter Act
mandat es t hat certain proceedi ngs "be recorded verbati m[i ncl udi ng]
all proceedings in crimnal cases [held] in open court."

At GCeraldo's sentencing, neither of these things
happened. After the prosecutor offered his recommended sentence,
the court asked Geral do whet her he had anything he w shed to say.
Geraldo read a witten statenent in Spanish. This statenent was
not translated by the court interpreter, and it was not transcri bed
into the record. However, the court was fluent in Spanish, and the

handwitten statement itself was included in the record.
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Violations of these acts do not require autonmatic
reversal . "[Nothing prescribes automatic reversal of a
def endant's convictions for non-conpliance with [the Court Reporter
Act]. Rather, to obtain reversal and a new trial, the defendant
nmust denonstrate specific prejudice to his ability to perfect an
appeal, beyond nere non-conpliance with the Court Reporter Act.”

United States v. Smith, 292 F.3d 90, 97 (1st Cr. 2002)(appl!ying

harm ess error reviewto a Court Reporter Act violation)(citations
and quotations omtted). As to the Jones Act, we have reviewed
these violations for plain error when they were not raised until

appeal. United States v. Moral es-Madera, 352 F.3d 1, 6-7 (1st Cr.

2003) .
Even assumng an inpairnent of Geraldo's right to

al l ocution, any such inpairnment was harnml ess. De Al ba Pagan, 33

F.3d at 130 n.5. (suggesting application of the harm ess error rule
when "a sentence is 'already as short as it coul d possibly be under

the Guidelines'")(quoting United States v. Carper, 24 F.3d 1157,

1162 (9th Gr. 1994)).
Nonet hel ess, we once again note the inportance of

conpliance with the Jones Act. See United States v. Morales-

Madera, 352 F.3d 1, 7 (1st Cr. 2003) (stating, "[p]articipants,
i ncludi ng judges, jurors, and counsel, are entitled to understand

t he proceedings in English"); United States v. R vera-Rosario, 300

F.3d 1, 5 (1st Cr. 2002).

- 24-



For the reasons stated above, we affirm the judgnent.
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