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BALDOCK, Senior Circuit Judge. |In this diversity case

arising out of a contract dispute, Defendant-Appellant Conti nent al
Pol yners, Inc. ("Continental") appeals the district court’s order
granting summary judgnment in favor of Bacou Dall oz USA ("Bacou")on
Continental’s breach of contract and good faith and fair dealing
count ercl ai ns. Continental also appeals the district court’s
determination after trial that Continental failed to prove Bacou
made fraudul ent m srepresentations to induce Continental’s owners
to sell part of their conpany to Bacou at a reduced price. W have
jurisdiction pursuant to 28 U . S.C. §8 1291. W reverse and renand.
l.
Howard Leight fornmerly was the sole stockhol der and

President of Howard S. Leight & Associates, Inc. d/b/a Howard

Lei ght Industries (“HLI"). HLI manuf actured hearing protection
products, including foamearplugs. |n Decenber 1997, Bacou, an HLI
custoner, sought to purchase HLI. After several days of

negoti ati ons, Leight declined to sell the conpany. Shortly after
negoti ations fell through, Bacou co-chairnman Walter Stepan and
i n-house counsel Philip Barr called Leight and HLI's CEO John Dean
and requested they conme to Rhode Island. Stepan and Barr requested
Leight and Dean visit to explain to Bacou s chairnman, Philippe
Bacou, why Lei ght did not want to sell HLI. Leight and Dean agreed
to the trip in part because Bacou was one of HLI's biggest

custoners.



Lei ght and Dean flew to Rhode Island and had dinner with
Bacou, Stepan, and Barr on Saturday, January 10. During this
conversation, Leight informed Bacou he woul d not sell because the
Decenber 1997 offer was $10 million too low. The parties began
di scussing terns for the sale of HLI, but decided that serious
negoti ati ons woul d be reserved for the next day.

The parties net again on Sunday, January 11. To bridge
the $10 mllion gap, Stepan proposed a $1 mllion consulting
contract for Leight, as well as royalty paynents, which would cut
the gap in half. The parties then di scussed a proposal under which
Bacou would purchase all its requirements for polyurethane
prepolynmer, the main raw material for HLI's foam earplugs, from
Howard Leight Enterprises for five years. Howard Lei ght
Enterprises, now Continental, was a newy forned corporation owed
by top HLI executives, including Leight and Dean. It was created
in October 1997 for the express purpose of manufacturing
pol yur et hane prepolyner. Based on the then-current market price
for prepolyner and HLI's vol une of prepolyner, this contract woul d
bridge the remaining $5 million price gap. The parties agreed to
this arrangenent and had a chanpagne toast.

On January 12th, Stepan and Barr presented to Lei ght and
Dean a letter drafted by Barr and Bacou s outside counsel. The
first paragraph of the letter references an asset purchase

agreenent between Bacou and HLI. Paragraphs three and four discuss



Bacou’'s agreenent to nake Leight a Bacou director, as well as
various stock options for Leight. The fourth paragraph provides:

Finally, we wunderstand that you recently
formed a new conpany nanmed Howard Leight
Enterpri ses, I nc. ("HLE"), whi ch wil |
manuf act ure pol yuret hane prepolyner, the raw
material used in the production of foam ear
plugs by Howard S. Leight & Associates, |nc.
("HLI") and currently purchased fromHanpshire

Chem cals. This will confirm that Bacou USA
Saf ety, Inc. wll enter into a supply
agreenent wi th HLE pursuant to whi ch Bacou USA
Saf ety, I nc. agr ees to pur chase its

requi renents for polyurethane prepolynmer from

HLE for a period of five years provided that

the quality and price of such raw material are

equi valent to that which is then used by HLI

and available fromthird-party suppliers.

St epan, Barr, and Leight signed the letter.

In February, the parties met to sign the closing
docunent s. Continental alleges that at the closing, Dean asked
Stepan to incorporate the January 12th letter agreenent in the
asset purchase contract. Stepan allegedly responded that this was
unnecessary because the January 12th letter would stand on its own
and if it did not, then Bacou woul d not be conpl eting the deal that
day. The parties subsequently signed the asset purchase agreenent
wi t hout any further nenorialization of a supply agreenent.

Foll owing the sale, Continental purchased property in
Mexi co on which it built a manufacturing plant and nmachi nery needed
to manufacture prepolyner. |In January 1999, Continental infornmed

Bacou it had conpleted construction and was prepared to begin

shi pnment to Bacou. Continental and Bacou commenced negoti ations
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for a supply agreenent in February 1999. Thomas Kl ein, President
of Bacou’s HLI division, represented Bacou. John Dean represented
Continental. The negotiations centered around the four principle
i ssues of price, quality, volume, and confidentiality.

According to Continental, the price of prepolyner
remai ned rel atively stable, around $2 per pound both at the tine of
the January 12th letter and up until February 1999. I n Cctober
1998, Bacou requested a price reduction on prepolynmer fromits
then-current supplier, Dow (fornmerly Hanpshire Chem cal s). Dow was
aware of the January 12th l|etter between Bacou and Conti nent al
Wthin days of Dean inform ng Bacou that Continental was prepared
to ship prepolyner, Dow agreed to reduce its prepolyner price to
$1.56 per pound. According to Continental, Dow did not offer this
price to other custoners.

As a result of Dow s offer, Bacou took the position in
negotiations with Continental that $1.56 was the price "then
avai |l abl e" to Bacou under the January 12th letter. Cont i nent al
di sputed the $1.56 price. According to Continental, Bacou
artificially reduced the price by telling Dow that if it could
| ower the price enough, Continental would not be able to match
Dow s of fer and Dow woul d remain Bacou’s principal supplier.

The parties also had difficulty agreeing on the quality
term Bacou requested production of specifications and sanpl es of

Continental’s prepolyner for testing to assure adequate quality.



Continental refused, arguing Bacou was attenpting to i npose onerous
testing and sanpling requirenents that Bacou did not require from
ot her vendors. The volune of prepolynmer which Bacou would
purchase from Conti nental al so becanme a di sputed i ssue between the
parties. Bacou wanted to purchase a small percentage of prepol yner
froma second source to nmaintain a backup supplier. Continenta
i nsi sted Bacou purchase one hundred percent of its requirenents
fromContinental. Finally, Bacou insisted Continental enter into
confidentiality agreenents. Continental refused.

Based on a breakdown in negotiations between Klein and
Dean, Bacou’'s Barr replaced Klein in negotiations. Barr submtted
to Continental an initial purchase order for 10,000 pounds of
prepol yner at $2 per pound. The order infornmed Continental that a
portion of this lot wuld be wused for testing and upon
qualification the balance would be wused in production. The
purchase order proposed that after developing a working
rel ati onshi p, executives fromboth conpani es coul d neet to work out
a long termsupply agreenent. Continental did not ship prepol yner
to Bacou in response to this purchase order

The parties thereafter went through a series of
negoti ations on the price, volune, quality, and confidentiality
terns. Bacou sent Continental several draft supply agreenents, al
of which Continental rejected. As of My 12, however, Bacou

apparently believed the only sticking point was the confidentiality



agreenments. Barr sent another purchase order to Continental for
10, 000 pounds at $2 per pound. The order nentioned that the
parties were still working out a confidentiality agreenent, but
that they would not share confidential information until that was
conpl et ed. Continental declined to ship any product to Bacou
pursuant to this purchase order. Bacou offered Continental one
| ast supply agreenment in August 1999, but Continental again
refused.
.

Based on this series of events, Bacou filed suit in Rhode
| sl and state court seeking a declaratory judgnment that Bacou had no
obl i gati ons under the January 12th letter. Continental renoved to
federal court based on diversity jurisdiction. Cont i nent al
countercl ai med that Bacou (1) breached the January 12t h agreenent;
(2) breached its duty of good faith and fair dealing under the
January 12th agreenent; and (3) falsely msrepresented its
intention to enter into a supply agreenent with Continental to
i nduce Leight to sell HLI at a reduced price.

Bacou noved for sunmmary judgnent. The district court
granted Bacou’s notion as to the contract claim hol ding that under
Rhode Island |aw, the January 12th letter was an unenforceabl e

"agreenent to agree."! The court also found the January 12th

The Hon. Ernest C. Torres, Chief United States District
Judge, ruled on the notion for summary judgnment. The Hon. Mary M
Lisi, United States District Judge, presided at the trial.
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letter was not a binding contract because it did not set out all
material ternms, and no reasonable criteria existed for supplying
the missing terns of quality and price. The district court also
concl uded that because no enforceabl e contract existed, Bacou owed
no duty of good faith and fair dealing. The district court denied
summary judgnent as to Continental’s fraudul ent m srepresentation
countercl aim however, concluding Conti nental presented sufficient
evi dence of fraud to proceed to trial.

The di strict court subsequently held a bench trial on the
f raudul ent m srepresentation counterclaim During trial,
Continental sought to introduce testinony from ex-Bacou enpl oyee
Rex Lowery concerning statenents nade by seni or Bacou nmnanagenent
that they never intended to enter into a supply agreenent wth
Continental. Upon Bacou’'s objection, the district court struck the
testi nony as hearsay.

At the conclusion of trial, the district court entered
judgnment in Bacou's favor. The district court found Bacou
negotiated in good faith, and the only reason the parties did not
enter into a supply agreenent was because Continental’s Dean
thwarted negotiations. Continental now appeals, arguing (1) the
January 12th letter was an enforceable contract; (2) the court
erroneously struck Lowery's evidence as hearsay; and (3) the
di strict court erroneously concluded Bacou' s in-house counsel Barr

did not violate Rhode |Island' s Rul es of Professional Conduct.



[T,

Continental first argues the district court erred by
granting summary judgnent in favor of Bacou on Continental’s breach
of contract and good faith and fair dealing counterclains. In
granting summary judgnent, the district court made two hol di ngs.
First, the court concluded that, under Rhode Island law, an
"agreenent to agree" i s unenforceable. Second, the court concl uded
the January 12th letter al so was unenforceabl e because it omtted
two material ternms, price and quality.

We review de novo the district court’s grant of sunmary

j udgnment . Gonzalez v. El Da, Inc., 304 F.3d 63, 68 (1st Cir.

2002) . Summary judgnent is appropriate if the pleadings,
affidavits, adm ssions, answers to interrogatories, and other
materials, viewed in the light nost favorable to the nonnoving
party, reveal no genuine issue of material fact and the noving
party is entitled to judgnent as a matter of law. Fed. R Cv. P
56. \Where, as here, federal jurisdiction is based on diversity,
the court applies the substantive | aw of the forumstate. Crellin

Tech. Inc. v. Equipnent|lease Corp., 18 F.3d 1, 4 (1st Gr. 1994).

The parties agree Rhode Island | aw controls.
A
The district court concluded the parties did not nanifest
a present intent to be bound to a supply agreenent in the January

12th letter. Rat her, the district court held the January 12th



letter was an “agreenment to agree” to enter into a supply agreenent

in the future. The district court relied on Centerville Builders,

Inc. v. Wnne, 683 A 2d 1340 (R I. 1996), to conclude such

agreenents are unenforceabl e under Rhode |sland | aw.

In Centerville Builders, a prospective buyer entered into

an agreenent with the seller for the sale of a tract of land. In
a docunent captioned “Ofer to Purchase,” the buyer deposited
$5, 000 towards the purchase of the property with a total deposit of
five percent of the sale price due upon signing the purchase and
sal es agreenent. The seller signed the Ofer to Purchase after
deleting the ninth condition, which would have prohibited the
seller fromnegotiating with any other parties for the sale of the
property. The agreenent’s sixth provision provided: ”SUBJECT TO
SATI SFACTORY PURCHASE & SALES AGREEMENT BETWEEN SELLER AND BUYER. ”

Subsequently, the seller sent the buyer an unsigned
pur chase- and-sal es agreenent form The buyer signed the agreenent
and returned it tothe seller. The seller later notified the buyer
that the seller wanted to “get nore noney” for the property and
woul d therefore put the property back on the nmarket. The buyer
filed an action for breach of contract. The Rhode |sland Suprene
Court held no enforceable contract existed because there was no
nmutual ity of obligation. |In reaching this conclusion, the Rhode
I sl and Supreme Court stated that-

[When the prom ses of the parties depend on
the occurrence of sone future event within the
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unilateral control of the promsors, the

prom ses are illusory and the agreenent is
nonbinding. . . . In the instant case,
their prom ses were illusory since each party

reserved the unfettered discretion to thwart
t he purchase and sal e by unilaterally invoking
condition 6 of the offer-to-purchase agreenent
and rejecting any purchase-and-sal e agreenent
as “unsatisfactory.”

Al though it is true that the seller
di spl ayed an intent to be bound by the offer-
to-purchase agreenent when he signed the

docunment and agreed to sell the property
subject to the conditions specified, the
i nclusion of condition 6 nade this an illusory

prom se because its occurrence depended sol el y
on the subjective will of either party. .

The seller’s deletion (with the buyer’ s
consent) of the ninth condition further
evi denced the | ack of nutuality of obligation.
Because the seller was allowed to negotiate
with other prospective buyers, the offer to
purchase anounted to little nore than an
agreenent to see if the parties could agree on
a purchase-and-sal e agreenent at sone point in
the future. As such, it was not an
enforceabl e bilateral contract.

ld. at 1341-42.

W believe the district court read Centerville Builders

too broadly in ruling that all agreenments to agree are
unenforceable in Rhode |Island. The Rhode I|sland Suprene Court’s
comment that the Offer to Purchase was not hi ng nore than agreenent
to agree and as such was unenforceable nust be viewed in the
context in which it was made. The court’s main concern was that
the parties made illusory prom ses resulting in alack of mutuality

of obligation.
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The January 12th letter contains no such infirmties.
The letter does not condition the parties’ obligations on the
illusory prom se that the future supply agreenent be “sati sfactory”
to either party. The letter set forth reciprocal promses in the
formof the supply agreenent’s material terms. Such prom ses are
sufficient to establish nutuality of obligation. 1d. at 1341
(noting that a bilateral contract requires nutuality of obligation
whi ch i s achi eved through the nmaki ng of reciprocal pronises). The
actual supply agreenent could and likely would contain paynent

ternms, delivery terns, and other simlar provisions not contained

in the letter. But the fact that the parties were to negotiate
these details at a future date does not render illusory the
obligation incurred under the January 12th letter. The parties

clearly agreed to enter into a supply agreenent consistent with the

ternms outlined in the January 12th letter.? As discussed bel ow,

“While we find the obligations sufficient to forman agreenent
to agree, we do not hold the January 12th letter was itself the
supply agreenent. In Continental’s original counterclaim it did
not assert that the January 12th letter was itself the supply
agreenent. Rather, Continental contended it was the third party
beneficiary of an agreenent to enter into a subsequent supply
contract. After the close of discovery and after Bacou filed its
notion for summary judgment, Continental noved to anend its
counterclaimto assert the January 12th letter was an enforceabl e
supply agreenent. The magi strate judge denied the notion to anend
as untinely and prejudicial to Bacou. Continental appealed this
ruling to the district court, which affirned the magi strate judge.
Continental did not appeal the denial of its notion to anend to
this Court.
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those terns were not so indefinite as to preclude enforcenent of
the letter.
B

The district court alternatively held the January 12th
| etter was unenforceable because it |acked sufficiently definite
material ternms of price and quality. The letter describes the
price and quality as follows: "the quality and price of such raw
material are equivalent to that which is then used by HLI and
avail able fromthird-party suppliers.”™ The district court found
this term nology too vague to provide a reasonably certain basis
for giving an appropriate renedy. See Restatenent (Second) of
Contracts 8 33 (1981) (endorsing the view that where the parties
have i ntended to nmake a contract and there is a reasonably certain
basis for granting a renedy, the court should grant that renedy).
The court contended Bacou unilaterally could control the raw
material HLI was using at any particular tinme, thus nmaking its
prom se il lusory.

We disagree with the district court that the price term
was too vague to form an enforceable contract. The letter
describes the price term as the price then available from
third-party suppliers. The price termthus is readily discernible
by obtaining quotes from other vendors or other evidence of the
prevailing market price. |Indeed, Bacou’s position in negotiations

with Continental was not that the price termin the January 12th
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letter was too vague, but that the then-available price was $1.56
per pound, Dow s | ast price quote to Bacou. Wether this price was
artificially deflated as Continental argues is a matter for the
trier of fact. Sinply because the parties disagree on the factua
i ssue of what the then-avail able price actually was does not nean
that the price termin the January 12th letter was vague as a
matter of law. A term specifying market price or the currently
avai |l abl e price provides a sufficiently definite basis to provide

a renedy. See The Edward S. Quirk Co., Inc. v. National Labor

Relations Bd., 241 F.3d 41, 44 (1st Cr. 2001) (“[I]f a contract

for a coomodity provided that a price would be ‘the current narket
price’ for the good, this mght well be a figure precise enough for
a court or arbitrator to enforce.”).

Li kewi se, the quality termis not indefinite or illusory.
The January 12th letter specifies that the quality nust be as good
as the prepol yner then used by HLI and available fromthird party
vendors. The conparability to products available fromthird party
vendors creates an objective and reasonably definite neasure of
quality. And to the extent the district court believed HLI could
mani pul ate their prepolynmer needs, wunder Rhode Island |aw,
"virtually every contract contains an inplied covenant of good
faith and fair dealing between the parties.” Cellin, 18 F. 3d at
10. Because Bacou would have a contractual duty to determne in

good faith the quality of Continental’s product as conpared to
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third party vendors, the quality term was not illusory.
Consequently, we reverse the district court’s grant of summary
judgrment in favor of Bacou on Continental’s contract claim?

| V.

Continental also argues the district court erroneously
and prejudicially excluded adm ssible material evidence during the
bench trial on Continental’s fraudul ent m srepresentation
counterclaim At trial, Continental sought to introduce testinony
from Rex Lowery, HLI's former security, safety, and facilities
manager, concerni ng statenments nmade by seni or Bacou nanagenent t hat
they never intended to enter into a supply agreenment wth
Conti nent al .

Specifically, Lowery testified about coments made to him
by HLI President Thomas Klein to the effect that Bacou co- Chairman
Walter Stepan told Klein that Stepan never intended to purchase any
prepol yner from Continental, that under no circunstances was Klein
to buy it, and that he had to source the product el sewhere,
regardl ess of the cost, even if the alternative source was an

inferior product. Lowery also testified that HLI Vice President

3The district court also granted summary judgrment in favor of
Bacou on Continental’s good faith and fair dealing counterclaim
hol di ng that because no enforceable contract existed between the
parties, Bacou owed no duty of good faith and fair dealing. See
Crellin, 18 F.3d at 10. Because we hold the January 12th letter
agreenent was an enforceabl e contract, the district court erred by
granting summary judgnent in favor of Bacou on the good faith and
fair dealing counterclaim
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Thonmas WAgner told Lowery that Stepan instructed Wagner "to source
the polyner substance from sonewhere other than M. Dean, M
Lei ght, and M. Hanover’s conpany, no matter what it cost and if
it was inferior or not." Finally, Lowery testified that Wagner
told him Stepan wanted to put Continental out of business. Upon
Bacou's objection, the court struck all of this testinony as
hear say.

We reviewthe district court’s evidentiary rulings for an
abuse of discretion. WIIhauk v. Halpin, 953 F.2d 689, 717 (1st
Cr. 1991). Bacou concedes the district court erroneously struck
the testinony as hearsay. See Appellee’s Resp. Br. at 31
("Al'though the stated ground of hearsay may not have been proper
ground for exclusion of Lowery's testinony..."). Bacou nakes no
attenpt to rebut Continental’s argunents that the statenments are
adm ssible as party adm ssions under Fed. R Evid. 801(d)(2)(D).*
On the record before us, and because Bacou does not assert

Continental failed to establish the statenents were adm ssi ons, we

“Pursuant to Fed. R Evid. 801(d)(2)(D), a statenent is an
adm ssion, and thus not hearsay, if it is nmade by a party’ s agent
concerning matters within the scope of the agency, nade during the
exi stence of the agency rel ationship. Lowery’s testinony descri bed
statenents by Bacou enployees concerning Bacou's intentions

regarding contractual relations with Continental. These alleged
statenments were nmade during the course of the enploynent
rel ati onshi p. Al t hough some of Lowery’s testinony contains
multiple levels of hearsay, Fed. R Evid. 805 permts the

i ntroduction of hearsay-within-hearsay if each statenent falls
wi thin an exception to hearsay.
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conclude the district court abused its discretion by excluding
Lowery’s testinony as inadn ssible hearsay.?®
Havi ng denonstrated the district court erred, Continental

al so nust denonstrate the error was harnful. Ahern v. Scholz, 85

F.3d 774, 786 (1st Cr. 1996). "A trial court’s error in an
evidentiary ruling only rises to the |level of harnful error if a
party’s substantial right is affected.” [d. To determ ne whether
an error affects the party’'s substantial rights, "the central
guestion is whether this court can say with fair assurance .
that the judgment was not substantially swayed by the error.
Factors we nust consider . . . include both the centrality of the
evi dence and the prejudicial effect of its exclusion or inclusion

" 1d. (internal citations and quotations omtted). e
wei gh these factors in the context of the whole record. |[d.

Bacou argues any error was harm ess given the foll ow ng
findings made by district court:
| find that Bacou did enter into good

faith negotiations wth [Continental] to
devel op the supply agreenment that the parties

had di scussed back in January of ‘98. | find
that there is no agreenent in this case
because of [Continental]’s ref usal to
negotiate in good faith. | further find that

Qur concl usi on does not relieve Continental fromits burden
on retrial to lay the factual predicate that the statements were
made by an agent, concerning a matter within the scope of the
agency, nmade during the agency relationship as required by Rule
801. Should Continental fail to make the necessary show ng, Bacou
is free to object that Continental has failed to establish the
statenments are adm ssi bl e under Rul e 801.
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John Dean bears the responsibility here for
t he breakdown in negotiations.
. . . . M. Dean, in ny estimtion,

is the reason why these parties do not have a

supply agreenent today.
Bacou contends that, based on these findings, the district court’s
exclusion of Lowery’s testinony is harm ess error because even if
Bacou made fraudulent msrepresentations, the district court
specifically found Dean, not Bacou, proximtely caused the injury.
Thus, Bacou argues Continental cannot establish the causation
el enent of its fraudul ent m srepresentati on counterclaim

We cannot say with fair assurance that the judgment was

not substantially swayed by the error. Ahern v. Scholz, 85 F. 3d at

786. Lowery’'s testinony was Continental’s only direct evidence of
Bacou’s alleged fraudulent intent not to enter into a supply
agreenent as Bacou represented to Continental. Testi nony that
seni or Bacou officials never intended to enter a supply contract
with Continental as represented during negotiations and as
reflected in the January 12th letter is central to Continental’s

f raudul ent m srepresentation claim See Kel ly V.

Tillotson-Pearson, Inc., 840 F. Supp. 935, 940 (D.R 1. 1994)

(listing as elenments of fraudulent m srepresentati on under Rhode
Island law that the defendant nade a false representation of
material fact and that the defendant intended thereby to deceive

the plaintiff).
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The exclusion of Lowery’'s testinony also prejudiced
Continental. Lowery’'s testinony, if believed, nay have changed t he
fact finder’'s view of Bacou's alleged good faith and Dean’s
notivations. Continental presented circunstantial evidence that
Bacou never intended to enter into a supply agreenent. For
exanpl e, Continental presented evidence Bacou negotiated a price
reduction with Dow just as Continental’s prepolyner plant was
com ng online. Continental argued Bacou was encour agi ng Dow to set
the price so | ow Continental could not match it, thereby allow ng
Bacou to avoid its contract with Continental. Continental also
argued Bacou’'s nunerous supply agreenent offers constituted a
continuous retreat from the January 12th letter’'s terns.
Conti nental al so argued Dean was determ ned not to | et Bacou renege
on the January 12th letter and was unwlling to agree to what he
believed was an artificially |ow price.

In sum Lowery’s testinmony, the only direct evidence of
Bacou’ s al | eged fraud, conbi ned with other circunstantial evidence,
may have led a reasonable fact finder to make a different
concl usi on about which party was acting in good faith, and which
party caused the failure to enter into a supply agreenent. Because

we cannot say with fair assurance the result of the trial was not
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substantially swayed by the error, we reverse and renand for a new

trial.®
V.
For the reasons stated above, we REVERSE the district
court’s grant of summary judgnent in favor of Bacou on

Continental’s contract counterclaim W al so REVERSE AND REMAND
FOR A NEW TRIAL on Continental’s fraudulent nisrepresentation

claim?’

®Bacou al so argues the testinony shoul d be stricken under Fed.
R Civ. P. 37 as sanctions for failure to conply with discovery
because Continental allegedly wthheld Lowery' s identity until
|l ate in discovery. \Wether to inpose sanctions, particularly a
sanction involving the exclusion of material testinony, is a
question for the district court in the first instance. Applewod
Landscape & Nursery Co. v. Hollingsworth, 884 F.2d 1502, 1507 (1st
Cr. 1989) (“The power to inpose sanctions for violations of
di scovery rules and pretrial orders lies inthe district court, not
this court.”). W are not equipped to nmake a fact finding about
Continental’s alleged bad faith and failure to conply wth
di scovery obligations. W decline to uphold the district court’s
erroneous evidentiary ruling on this basis.

‘Continental also argues the district court erred by finding
that Bacou’s in-house counsel, Philip Barr, did not violate Rule
4.2 of the Rhode I|Island Rul es of Professional Conduct. Continental
argued below that Barr knew Leight and Dean were represented by
counsel at the tine Barr contacted themin early 1998 to |lure them
out to Rhode 1Island. Barr did not contact Leight and Dean’s
counsel to request perm ssion to contact Leight and Dean directly.
Thi s conduct, Continental argues, violated Rule 4.2 of the Rhode
| sl and Rul es of Professional Conduct. Rule 4.2 provides—

In representing a client, a lawer shall not communicate
about the subject of the representation with a party the
| awyer knows to be represented by another |awyer in the
matter, unless the |awer has the consent of the other
| awyer or is authorized by law to do so.

Continental contends Barr’s willingness to violate the Rul es
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of Professional Conduct 1is evidence of Bacou's fraud and
overreaching. The district court rejected this inference at trial.
In making its findings of fact, the district court found that
during the negotiations, Barr was acting as Stepan’s "nunber two
man" and not as Bacou' s in-house counsel. The court stated that
Barr’s involvenent in the negotiations was "a red herring" as to
the issue of fraud. Counsel’s alleged willingness to violate a
Rule my be relevant to Bacou' s “fraudulent intent and
overreaching” as Continental asserts, but the weight to be given
this evidence is an issue for the fact finder.
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