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LIPEZ, Circuit Judge. Elvin Tomas WMoral es-De JesUs

("Morales") was convicted by a jury of violating 18 US C 8§
2251(a) for using materials mailed, shipped, and transported in
interstate or foreign commerce to produce a video recording of his
sexually explicit encounters with a mnor. On appeal, he argues
that 18 U S.C. 8§ 2251(a), facially and as applied, is an
unconstitutional exercise of Congress's Commerce Cl ause power, and
that the evidence presented at trial was insufficient to sustain a
conviction. Finding appellant's argunments unavailing, we affirm
I.

For purposes of our analysis, we can avoid recounting
nost of the lurid details of this case. In short, Mrales induced
a thirteen-year-old girl, who was his god-daughter and a nenber of
his church, to have sex with himin a notel on at |east five
separate occasions. During the final two encounters, Morales used
mat eri al s and equi pnent that had noved in interstate conmerce to
vi deotape the pair's sex acts. After his wife discovered the tape
in the backseat of his car and played it, she informed the girl's
parents, who then contacted police. Moral es was duly arrested,
charged, and indicted for two counts of violating 18 U S. C. 8§
2251(a), which provides in pertinent part that

[alny person who enploys, uses, persuades,

I nduces, entices, or coerces any mnor to

engage in . . . sexually explicit conduct for

t he purpose of producing any visual depiction

of such conduct[] shall be punished as
provi ded under subsection (d), . . . if that
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vi sual depiction was produced using naterials

t hat have been muail ed, shipped, or transported

ininterstate or foreign conmerce by any neans
18 U.S.C. § 2251(a).

Moral es's three-day jury trial produced a guilty verdict
on both counts. After the defendant unsuccessfully noved for a
judgnment of acquittal, he was sentenced to 135 nonths of
i mpri sonment and three years of supervised rel ease on each count,
to be served concurrently, and fined $1,000 with a speci al nonetary
assessnent of $100. The district court ordered the federal
sentence to be served concurrently with a 25-year state sentence
based on charges filed for the same conduct at issue here. This
appeal foll owed.

II.
A. Constitutional Claim

Moral es appears to bring both facial and as-applied

challenges to the constitutionality of 8§ 2251(a). Rel ying on

United States v. Lopez, 514 U S. 549 (1995) and United States v.

Morrison, 529 U S. 598 (2000), Mrales urges that 8§ 2251(a) is
unconstitutional because it attenpts to regulate intrastate child
por nography created exclusively for personal use which, Mrales
argues, does not affect interstate comrerce. Moral es further
argues that even if the statute is facially constitutional, it is
unconstitutional as applied to hi mbecause his activities were not

comercial innature and did not inplicate interstate commerce. W
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review constitutional challenges de novo. United States v.

Robi nson, 137 F.3d 652, 653 (1st Cir. 1998).

Section 2251(a) is part of a broad regul atory schene t hat
prohi bits the production, receipt, transm ssion, and possessi on of
child pornography. See 18 U.S.C. 88 2251, 2252, 2252A. Wen this
statute was originally enacted as part of the Protection of
Chi | dren Agai nst Sexual Exploitation Act of 1977, Pub. L. No. 95-
225, § 2(a), 92 Stat. 7, 8 (1978)(codified at 18 U.S.C. 8§ 2251 et
seq.)("the Act"), it targeted production of child pornography only
i f the pornographic depiction itself was transported in interstate
comerce, or if the defendant knew, or should have known, that the
depiction would be transported in interstate conmerce. In 1998,
Congress anended the Act by adding the jurisdictional elenment we
have before us today: only the materials used to produce the
por nographi ¢ depictions nust "have been nmailed, shipped, or
transported in interstate or foreign comerce by any neans .

" to subject a potential defendant to liability. 18 U.S.C. 8
2251(a).

1. Lopez and Mbrri son

Mor al es ar gues t hat t he "mat erial s-i n-conmer ce"

jurisdictional elenment in 8§ 2251(a) is an unconstitutional exercise

of Congress's Commerce Clause power! in light of United States v.

Article I, 8 8 of the United States Constitution provides
that "[t] he Congress shall have Power To . . . regulate Commerce
with foreign Nations, and anong the several States . "
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Lopez, 514 U.S. 549 (1995) and United States v. Murrison, 529 U S.

598 (2000). In Lopez, the Suprene Court struck down the QGun-Free
School Zones Act of 1990 (GFSZA), 18 U.S.C. § 922(q) (1) (A, which
prohi bited knowi ngly possessing a firearm within 1000 feet of a
school . The Suprene Court enunerated three categories of
activities that Congress mmy properly regulate pursuant to the
Conmrer ce Cl ause:

First, Congress may regulate the use of the

channels of interstate conmerce. Second,

Congress is enpowered to regul ate and protect

the instrunentalities of interstate conmerce,

or persons or things in interstate conmerce,

even though the threat nay cone only from

intrastate activities. Finally, Congress'

commerce authority includes the power to

regul ate those activities having a substanti al

relation to interstate commerce, . . . i.e.,

those activities that substantially affect

interstate commerce.
Lopez, 514 U.S. at 558-59 (citations omtted). Since the GFSZA
regul ated neither channels nor instrunentalities of interstate
comerce, the Lopez Court analyzed the statute under the third
category: activities that substantially affect interstate conmerce.
ld. at 559.

In findingthe GFSZA constitutionally infirm the Suprene
Court held that because the statute "by its terns has nothing to do
with 'commerce' or any sort of economc enterprise,” it could not
be uphel d under precedents that approved "regul ati ons of activities
that . . . are connected with a commerci al transaction that, when

viewed in the aggregate, substantially affects interstate
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comrerce.” 1d. at 561. Second, the Court observed that the G-FSZA
| acked a jurisdictional elenent that would "ensure, through case-
by-case inquiry, that the firearm possession in question affects
interstate commerce.” |1d. Finally, the Court stated that although
congressional findings about the "legislative judgnent that the
activity in question substantially affected interstate comrerce”
were not required, such findings would have helped the Court
eval uate the inpact of the activity on interstate commerce "even
t hough no such substantial effect was visible to the naked eye."
Id. at 563. Based on these considerations, the Court found the
GFSZA to be unconstitutional. [d. at 567-68.

The Suprenme Court anplified Lopez's holding five years
later in Morrison, when the court evaluated a federal civil renedy
for victins of gender-based violence, as set forth in the Viol ence
Agai nst Worren Act of 1994 ("VAWA"), 42 U . S.C. § 13981 ("A person .

who conmits a crinme of violence notivated by gender . . . shal
be liable to the party injured, in an action for the recovery of
conpensatory and punitive damages . . . ."). There, as in Lopez,
the court was faced with another so-called category three
regul ation, pertaining to activities that allegedly have a
substantial relationto interstate cormerce. Mrrison, 529 U. S. at
600. Drawing on its reasoning in Lopez, the Mrrison Court
identified four factors to consider in determning whether a

statute regulates an activity that has a substantial effect on
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interstate coomerce: (1) whether the statute regul ates econom c or
comercial activity; (2) whether the statute contains an "express
jurisdictional elenment” that limts the reach of its provisions;
(3) whether Congress mnmde findings regarding the regulated
activity's inpact on interstate conmerce; and (4) whether "the link
between [the regulated activity] and a substantial effect on
interstate comerce was attenuated."” 1d. at 610-12.

In striking down the VAWA, the Court found that "gender-
notivated crines of violence are not, in any sense of the phrase,
econonm c activity," and that the statute |acked a jurisdictional
el ement "establishing that the federal cause of action is in
pursuance of Congress's power to regulate interstate commerce."
Id. at 613. Further, the Court held that while Congress had nade
explicit findings "regarding the serious inpact that gender-
notivated violence has on victins and their famlies, . . . the
exi stence of congressional findings is not sufficient, by itself,
to sustain the constitutionality of Commerce C ause | egislation.”
Id. at 614. Finally, the Court found that a "causal chain fromthe
initial occurrence of violent crime . . . to every attenuated
effect upon interstate conmerce . . . would allow Congress to
regul ate any crinme as |long as the nati onw de, aggregated inpact of
that crime has substantial effects on enploynent, production,
transit, or consunption.”™ 1ld. at 615.

2. The Constitutionality of 8 2251(a) on Its Face




Because 8 2251(a) regulates neither channels nor
instrunentalities of interstate conmmerce, we analyze the
constitutionality of the statute as a category three regulation
under Lopez. Accordingly, we nust apply the four Mrrison factors
to determne whether the statute regulates an activity that
"substantially affects” interstate commerce. To aid the clarity of
our analysis, we take the four factors in a different order than
the one presented in Mrrison.

a. Congressional findings

When Congress originally passed the Protection of
Children Agai nst Sexual Exploitation Act of 1977, which
crimnalized the sale and distribution for sale of child
por nography, it supported the legislation with findings that
"child pornography . . . has beconme [a] highly organized,
multimllion dollar industr[y] that operate[s] on a nationw de
scale . . . [and that] the sale and distribution of such
pornographic materials are carried on to a substantial extent
through the mails and other instrunentalities of interstate and

foreign comerce.”" S. Rep. 95-438, at 5 (1977), reprinted in 1978

U S CCAN 40, 42-43, available at 1977 W 9660. ?

2Al t hough we are review ng the statute as amended in 1998, we
treat congressional findings and the | egislative history of the Act
passed in 1978 as relevant to the inquiry. See Maryland v. Wrtz,
392 U.S. 183, 190 n. 13 (1968) (hol di ng t hat when Congress previously
passed related |egislation acconpanied by applicable findings,
subsequent | egislation was "presunably based on simlar findings
and purposes with respect to the areas newy covered.").
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In 1984, Congress anended the Act to, inter alia,

elimnate the requirenent t hat the production, recei pt,
transportation, or distribution of child pornography be for a
"pecuniary profit." Congress did so because it found that this
commer ci al purpose requirenent created an enforcenent gap: "Mny of
the individuals who distribute materials covered [by the statute]
do so by gift or exchange w thout any commercial notive and thus
remain outside the coverage of this provision.” See Child
Protection Act of 1984, Pub.L. No. 98-292, 98 Stat. 204; H R Rep.

98-536, at 10 (1983), reprinted in 1984 U S.C. C A N 492, 501,

avail able at 1983 W. 25391. Noting that "[g]enerally, the donestic

material is of the 'honenade' variety, while the inported materi al
I s produced by commercial dealers,” id. at 17, Congress determ ned
that the statutory reginme nust be updated to ensure effective
prosecuti on of producers and distributors.

Congress anmended the Act again two years |ater when it
passed the Child Abuse Victins' Rights Act of 1986, supporting the
new civil remedies for victinms by finding that "child exploitation
has become a multi-mllion dollar industry, infiltrated and
operated by elenents of organized crine, and by a nationw de
networ k of individuals openly advertising their desire to exploit
children."” Pub. L. No. 99-591, 100 Stat. 3341-74 (1986).

In 1996, Congress anmended the Act to redefine child

por nography as "any visual depiction, including any photograph
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film video, picture, or conputer or conputer-generated inmge or
pi cture, whether made or produced by electronic, nechanical, or
ot her neans, of sexually explicit conduct, where . . . such visual
depi ction has been created, adapted, or nodified to appear that an
identifiable mnor is engaging in sexually explicit conduct." 18
US C 8 2256(8)(C). In passing those anendnents, Congress found
that "the existence of a traffic in child pornographic inmages .
inflanmes the desires of child nolesters, pedophiles, and child
por nogr aphers who prey on children, thereby i ncreasing the creation
and distribution of child pornography . . . ." Child Pornography
Protection Act of 1996, Pub. L. No. 104-208, 8§ 1(4), 110 Stat.

3009- 26, (1996), available at 1996 W. 506646. The Senate Report

al so explained that "prohibiting the possession and view ng of
chi |l d pornography w Il encourage the possessors of such material to
rid thensel ves of or destroy the material, thereby helping. . . to
elimnate the market for the sexual exploitative use of children."
Id. at § 1(12).

Finally, Congress anmended the Act again in 1998,
establishing jurisdiction for the production of child pornography
if the "visual depiction was produced using nmaterials that have
been nmiled, shipped, or transported in interstate or foreign
commerce by any neans,” 18 U. S.C. § 2251(a), which is the provision
now before us. Congress offered two reasons for this anmendnent.

First, it wanted the new jurisdictional elenment of the production
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statute to mrror the existing jurisdictional elenent of the
possessi on statutes.® See H R Rep. 105-557, at 26-27 (1998),

reprinted in 1998 U S.C.C. A N 678, 695, available at 1998 W

285821. Second, Congress was concerned about federal |[|aw
enforcenment's current inability to prosecute "a nunber of cases
where the defendant produced the child pornography but did not
intend to transport the images ininterstate conmerce.” [d. at 27.

G ven this conprehensive backdrop, there is no question
that Congress has made explicit findings about the extensive
national market in child pornography and the need to dimnish that
nati onal market by prohibiting the production of child pornography
at the local |evel.

b. The commercial or economic nature of the regulated
activity

The congressional finding over 25 years ago that child
pornography is a "nultimllion dollar industry that operates on a
nati onw de scal e" enphasi zes that the underlying activity regul ated
by the child pornography statutes--the production, distribution,
and possessi on of child pornography--is conmercial activity, unlike

the activity addressed by the federal |egislation struck down in

3See, e.qg., 18 U.S. C. § 2252(a)(4)(B)(reaching "[a]ny person
who . . . knowingly possesses . . . nmatter which contains any
vi sual depiction [of child pornography] that has been mailed, or
has been shi pped or transported in interstate or foreign comrerce,
or which was produced using materials which have been nuailed or so
shi pped or transported). W could find no legislative history
reveal i ng Congress's reason for amendi ng 8 2252(a)(4)(B) in 1990 to
include this jurisdictional elenent.
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Lopez and Morrison. As the Lopez Court stated, the GFSZA "by its
terms has nothing to do with 'comerce' or any sort of economc
enterprise, however broadly one m ght define those terns." Lopez,
514 U. S. at 561. The Morrison Court nade a simlar observation:
"Gender-notivated crines of violence are not, in any sense of the
phrase, econom c activity."” Morrison, 529 U. S. at 613. Possessing
firearns in a school zone and conmitting gender-based viol ence do
not involve goods or services that can be bought and sold. There
are no nmarkets for these activities. In contrast, there are | arge
mar kets for child pornography. "[When a person produces for [his]
own consunption a product that is traded in an interstate nmarket,

his conduct is economc in character." United States v. Kall est ad,

236 F.3d 225, 228 (5th G r. 2000) (uphol ding the constitutionality
of 8§ 2252(a)(4)(B)). In contrast, then, to Lopez and Morrison, the
regul ated activity here--producing child pornography--is an

econom c activity. See also United States v. Buculei, 262 F.3d

322, 329 (4th Cir. 2001) (" There can be no doubt that the production
of visual depictions of mnors engaging in sexually explicit
conduct, i.e., child pornography, is econonmc in nature.").*

c. The express jurisdictional element

As previously discussed, the statute only reaches child

por nography "if that visual depiction was produced using materials

“Whet her Moral es's individual activity was econom c in nature
Is a different question, and we address it infra in Part 1.A 3,
where we discuss his as-applied challenge.
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that have been mail ed, shipped, or transported in interstate or
foreign commerce by any neans . . . ." 8 2251(a). Inportantly,
the jurisdictional elenment discussed here, and the requirenent of
a substantial inpact on interstate commerce, discussed in the next
section, are distinct inquiries. At a mninum the presence of a
jurisdictional elenment "nmay establish that the enactnent is in
pursuance of Congress's regulation of interstate commerce.”
Morrison, 529 U.S. at 612. |In addition to this express invocation
of Commrerce Cl ause power, the jurisdictional el enent nay al so serve
to ensure that the defendant's conduct has at | east sone "explicit
connection with or effect on interstate conmerce" and |imt the
statute's reach to such cases. [|d. at 611-12.

Mor al es conpl ai ns that because Puerto Rico is an island
heavily dependent on inports, the jurisdictional elenent of 8§
2251(a), which requires only that the materials of production have
noved in interstate comerce, does not Iimt the statute's reach at
all. He makes a fair point about this jurisdictional elenment that
applies to any locale in the United States. As the Third Crcuit
observed in ruling on the sane statute: "as a practical matter, the
limting jurisdictional factor is alnost useless here, since all
but the nost self-sufficient child pornographers will rely on film
caneras, or chemcals that traveled ininterstate coomerce . . . ."

United States v. Rodia, 194 F.3d 465, 473 (3d Cr. 1999).

-13-



There are instances, however, where the jurisdictional
elenent of a statute will nore effectively limt the nunber of
cases that fall under the purview of the statute, as envisioned by
the Suprene Court. For exanple, in passing a federal arson
statute, Congress crimnalized damagi ng or destroyi ng, "by neans of

fire or an explosive, any . . . property used in interstate or

foreign commerce or in any activity affecting interstate or foreign

comerce."” 18 U . S.C. 8 844(i)(Supp. 1V 1994) (enphasis added). In
Jones v. United States, 529 U. S. 848, 859 (2000), the Suprene Court

reversed a conviction under this statute for the arson of a purely

private residence. The Court found that by crimnalizing the arson

of property only if it was "'used in' commerce or conmerce
affecting activities," 1d. at 850-51, Congress did not intend to
exercise its full power wunder the Comerce C ause, |eaving

residential arson cases "to the | aw enforcenment authorities of the
states.” 1d. at 859. As the Suprene Court noted: "The key word is
‘used.' 'Congress did not define the crinme described in § 844(i)
as the explosion of a building whose damage or destruction m ght
affect interstate commerce. . . .'" 1d. at 854 (quoting United

States v. Mennuti, 639 F.2d 107, 110 (2d Cr. 1981)). The Suprene

Court read the jurisdictional elenent of 8§ 844(i) as evidence of
Congress's recognition of the "distinction between |egislation
limted to activities 'in comrerce' and |egislation invoking

Congress's full power over activity substantially "affecting .
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comerce.'" Jones, 529 U S. at 856 (quoting Russell v. United
States, 471 U. S. 858, 859-60 (1985))(alteration in original). The
jurisdictional element of the federal arson statute, then, required
a sonewhat hei ght ened nexus between t he def endant's conduct and an

effect on interstate conmerce. See United States v. Fenton, [

F.3d ], 2004 W. 943624, at *7 (1st GCr. May 4, 2004) (expl ai ni ng
that "the Jones Court concluded that an owner-occupied private
dwel l'ing did not have a sufficient nexus to interstate comrerce to
satisfy the jurisdictional elenent because the owner was not
actively using the property in a way that affected interstate
comrerce.") As Fenton and Jones itself nmke clear, Congress
limted the reach of the arson statute to property that was used
directly ininterstate commerce or that was used in activities that
affected interstate comerce.

In passing 8 2251(a), however, Congress formulated a
broader jurisdictional elenent that both invokes its Conmerce
Cl ause power and purports to exercise that power by reaching any
chil d pornography that was produced using naterials that noved in
interstate commerce. Although this jurisdictional el enent ensures
that any prosecuted conduct has a mnimal nexus with interstate
commerce, that mninmal nexus may not neet the substantial effect
requi renent of Morrison. |In Rodia, the Third Crcuit found it "at
| east doubtful . . . that the jurisdictional elenent adequately

performs the function of guaranteeing that the final product
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regul ated substantially affects interstate coomerce.” Rodia, 194
F.3d at 473. W agree with this observation.

If the jurisdictional elenment bore sole responsibility
for establishing that the inpact of the regulated activity on
interstate comrerce is substantial or direct, the |anguage of 8§
2251(a) likely would not be up to the task. The jurisdictiona
el ement focuses on things such as film caneras, videotapes, and
recorders noving in interstate conmerce, which are then used to
produce child pornography. As a matter of logic, this Conmerce
Cl ause prem se has the kind of flaw so worrisone to the Suprene
Court in Lopez and Morrison--it could justify federalizing a vast
array of crinmes now prosecuted by the states, solely because the
crimnal used "materials that have been nmailed, shipped, or
transported in interstate of foreign comerce by any neans." See
Lopez, 514 U.S. at 564 (explaining that if Congress could regul ate
crimnal acts sinply because they have external costs or affect
national productivity, "it [would be] difficult to perceive any
limtation on federal power, even in areas such as crimnal |aw
enforcenent or education where States have historically been
sovereign.") Moreover, the congressional findings about the |ink
bet ween the regulated activity (production of child pornography)
and interstate commerce did not claimthat the market for child
por nography was increasing the demand for film and cameras. The

focus, instead, was on a different link--the relationship between
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| ocal production of child pornography and the national market for
the child pornography itself. This is the link that is the focus
of the separate inquiry in the following section about the
substantial effect of +the regulated activity on interstate
conmmer ce.

However, the disconnect between the interstate conmerce
activity described in the jurisdictional elenment of § 2251(a) and
the interstate commerce activity (the national market for child
por nogr aphy) that pronpted Congress to crimnalize the production
of child pornography is not fatal to the constitutionality of the
Sstat ute. I ndeed, even a conplete absence of a jurisdictional
element in the text of a statute is not fatal to a statute
chal | enged on Commerce C ause grounds. “"[1]n Lopez, the Court
sinply did not state or inply that all crimnal statutes nust have
such an elenment, . . . or that any statute wi thout such an el enent

is per se unconstitutional.” United States v. Wlson, 73 F. 3d 675,

685 (7th Cr. 1995). See also Rancho Viejo, LLC v. Norton, 323

F.3d 1062, 1068 (D.C. GCir. 2003)("[T]he absence of such a
jurisdictional elenment sinply neans that courts nust determ ne
i ndependently whether the statute regulates activities that arise
out of or are connected with a commerci al transaction, which vi ewed
in the aggregate, substantially affect[] interstate comrerce.")

(quoting United States v. Mdghadam 175 F.3d 1269, 1276 (11th Cr.

1999)). On the other hand, any statute enacted pursuant to the
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Congress's Commer ce C ause power that does not regul ate channel s or
instrunmentalities of interstate comerce, or persons or things in

interstate cormerce, nust regulate activity that has a substanti al

effect on interstate comerce. Oherwise, courts will strike it
down as unconstitutional. W now turn to that substantial effect
inquiry.

d. The 1link between the regulated activity and a

substantial effect on interstate commerce

The final Morrison factor asks whether "the |ink between
[the regulated activity] and a substantial effect on interstate
conmerce was attenuated.” Morrison, 529 U S. at 612. Gven the
mani fest nature of the national child pornography market, and
Congress's rel ated findings, there is no question that Congress can
regul ate the national child pornography market. The issue, then,
i s whet her Congress nay reach "local, intrastate conduct in order
to effectively regulate a national, interstate market." Kall estad,
236 F.3d at 229.

The semi nal case inthis area remains Wckard v. Fil burn,
317 U S 111 (1942). There, the Suprene Court wupheld the
Agricul tural Adjustnent Act, which levied penalties on crops that
exceeded the act's quota. Filburn, a farmer who grew wheat
exclusively for consunption on his own farm challenged the
constitutionality of the act, arguing that the breadth of the
regul ati on exceeded Congress's Commer ce Cl ause authority because it

reached purely | ocal production and consunption. |n upholding the
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statute, the Suprene Court ruled that Congress could regulate
intrastate activity when such activity, taken in the aggregate,
m ght ultinmately have a substantial effect on interstate comerce.
Wckard, 317 U.S. at 125 ("Even if appellee's activity be local and
though it may not be regarded as commerce, it may still, whatever
its nature, be reached by Congress if it exerts a substantial
econoni c effect on interstate conmerce . . . .").

Def endant argues that Lopez and Mrrison prohibit
appl yi ng the aggregation principle to the child pornography | aws.
W have encountered this argunment before in relation to 18 U S. C
8§ 2252(a)(4)(B), which uses |anguage analogous to 8§ 2251(a) to

crimnalize possession of child pornography.® See United States v.

Robi nson, 137 F.3d 652 (1st Cir. 1998). Because of the

simlarities in the statutory |anguage, we find the analysis of §

°Section 2252(a)(4)(B) provides that

[a] ny person who . . . knowi ngly possesses 1
or nore books, magazi nes, periodicals, filns,
vi deo tapes, or other matter which contain any
vi sual depiction that has been mailed, or has
been shi pped or transported in interstate or
forei gn commerce, or which was produced using
mat eri al s whi ch have been mail ed or so shi pped
or transported, by any nmeans including by
conmputer, if (i) the producing of such visual
depi ction involves the use of a m nor engagi ng
in sexually explicit conduct; and (ii) such
visual depiction is of such conduct; shall be
puni shed as provided i n subsection (b) of this
section.

18 U.S.C.A. § 2252(a)(4)(B).
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2252(a)(4)(B) persuasive in assessing the constitutionality of 8§

2251(a). See United States v. Holston, 343 F.3d 83, 89 n.2 (2d

Cr. 2003)(finding 8§ 2252(a)(4)(B) precedent applicable when
considering a challenge to 8§ 2251(a) because "the relevant

jurisdictional | anguage is equivalent"); United States v. Gal o, 239

F.3d 572, 575 (3d Cr. 2001)(sane).

In Robinson, we wupheld the constitutionality of 8§
2252(a) (4) (B) because the |ocal possession of child pornography
""through repetition elsewhere' helps to create and sustain a
market for sexually explicit mterials depicting mnors."
Robi nson, 137 F.3d at 656 (quoting Lopez, 514 U S. at 567).
Echoing the 1996 congressional findings that child pornography
"inflames the desires of child nolesters, pedophiles, and child
por nogr aphers who prey on children, thereby increasing the creation
and distribution of <child pornography,” Pub. L. No. 104-208,
Robi nson held that "[b]y outlawi ng purely intrastate possession of

child pornography . . ., Congress can curb the nationw de demand

for these materials." 1d.°©

®Whi | e Robi nson predates Morrison, our decision essentially
anticipated all four of the Mrrison factors, which, of course,
were drawn from Lopez. See Robinson, 137 F.3d at 656 (discussing
t he econom ¢ nature of child pornography, noting 8 2252(a)(4)(B)'s
explicit jurisdictional elenent, citing relevant congressional
findings, and concluding that aggregated possession substantially
affects interstate commerce by "creat[ing] and sustain[ing] a
mar ket for" child pornography).
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As the Third CGrcuit observed, "[t]here is a subtle
transformation at work™ in applying the Wckard aggregation
rationale to situations where the "hone-grown" production and
consunption of a cormobdity does not necessarily substitute for a
comercially produced version that the defendant woul d ot herw se
have purchased in the nmarketplace. Rodia, 194 F.3d at 476. The
Rodia court noted that Wckard has not been limted strictly to
scenarios of comodity substitution, however, and Wckard's
"generic principle--that intrastate activity, if repeated, nmay
substantially affect interstate cormerce,” id., is still sound. In
both Lopez and Mrrison, the Suprene Court reaffirmed the vitality
of Wckard whil e enphasizing that its aggregation principle should
be applied only to statutes that regul ate econom c or commerci al
activities. Lopez, 514 U. S. at 561; Mrrison, 529 U S at 610.

In addition to our own precedent applying Wckard's
principles to a child pornography statute i n Robi nson, the Suprene
Court long ago recognized that child pornography is a commodity

i nfl uenced by and subject to econom c market forces. See Gsborne

v. Ohio, 495 U S. 103, 109-10 (1990)(finding that it is "surely
reasonable for the State to conclude that it will decrease the
production of child pornography if it penalizes those who possess
and vi ew t he product, thereby decreasi ng demand" whil e uphol di ng an
Ohi 0 pornography statute against a First Anmendnent chal l enge). As

the Seventh Circuit succinctly said: "A market has two sides,
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supply and denmand; w thout both, the nmarket collapses.” United

States v. Richardson, 238 F.3d 837, 842 (7th Cir. 2001)(di scussing

88 2252(a)(2) and (a)(4)(B) in a sentencing context). See al so
Kal lestad, 236 F.3d at 231 ("A true market 1is inevitably
comercial, and is pushed by supply and demand, whether manifested
in swaps or purchase and sale."). I n Robi nson, we addressed
possessi on, the demand si de of the child pornography market. Here,
we address production, the supply side of that market. Wi | e
possessing child pornography fuels the demand side of the market,
produci ng child pornography fuels the supply side of the market.
The sane | ogic we used in Robinson applies here: by outlaw ng the
purely | ocal production of child pornography, Congress can curb the

nati onw de supply for these materials. See Robinson, 137 F.3d at

656. The prohibition on intrastate production "curb[s] the supply
of child pornography at its source, before it [is] released into
the interstate market." Rodia, 194 F.3d at 477 n.5.

Defendant's reading of Lopez and Morrison ignores our
anal ysis in Robinson. Producing child pornography is an econonic
activity because it creates a product for which there is an
extensive national market, and "in every case where we have
sust ai ned federal regulation under the aggregation principle in
Wckard, the regulated activity was of an apparent conmrerci al

character.” Morrison, 529 U. S. at 610 n.4.(citation omtted).
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Here, Congress wi shes to regulate the availability of
child pornography in the national nmarket. Because a significant
portion of the child pornography about whi ch Congress was concer ned
"is homegrown, untraceable, and enters the national nmarket
surreptitiously, [the Second Circuit] conclude[d] that Congress, in
an attenpt to halt interstate trafficking, can prohibit |[ocal
production that feeds the national market and stinul ates demand, as
this production substantially affects interstate comerce.”
Hol ston, 343 F.3d at 90. W agree. Oten, as is the case here, it

IS necessary to control |ocal behavior to ensure the effectiveness

of interstate regulation. See NLRB v. Jones & Laughlin Steel

Corp., 301 US 1, 37-38 (1937); see also Kallestad, 236 F.3d at

231 ("[We have little hesitation in concluding that where the
product is fungible, suchthat it is difficult if not inpossibleto
trace, Congress can prohibit |ocal possession in an effort to
regul ate product supply and demand and thereby halt interstate
trade."). We conclude, therefore, that 82251(a) reaches intrastate
activity that substantially affects the interstate child
pornography market. It is a facially valid exercise of Congress's

Commer ce C ause power.’

This holding is in line with that of seven other appellate
circuits that, since Mrrison, have upheld convictions against
constitutional challenges on Commerce Cl ause grounds to either §
2251(a) or the anal ogous possession statute, 8 2252(a)(4)(B). See
United States v. Holston, 343 F.3d 83 (2d Cir. 2003)(8 2251(a));
United States v. Glo, 239 F.3d 572 (3d Gr. 2001)(88 2251(a) and
2252(a)(4)(B)); United States v. Buculei, 262 F.3d 322 (4th Cr.
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3. The Constitutionality of 8 2251(a) As Applied to
Mor al es

W turn now to Mrales's claim that § 2251(a) is
unconstitutional as applied to him In support of that position,
t he defendant argues that his individual conduct falls outside the
class of activity properly regul ated by Congress because "al t hough
[ he] may have engaged i n sexual ly explicit conduct with a m nor for
the purpose of producing visual depictions for his own
gratification, the evidence has shown that defendant did not
pur chase, trade, sell or barter the sel f-generated pornography, nor
[did] he [have] any intention to do so." This argunment is
unper suasi ve. Wen Congress regulates a class of activities that
substantially affects i nterstate commerce, a defendant's cl ai mt hat
hi s personal activities did not affect interstate commerce fails if
his activity is within that class. When "'a general regulatory
statute bears a substantial relation to conmerce, the de mnims
character of individual instances arising under that statute is of

no conseguence. Lopez, 514 U. S. at 558 (quoting Mryland v.

Wrtz, 392 US. 184, 197 n.27). Here, Congress authorized

2001) (2251(a)); United States v. Kallestad, 236 F.3d 225 (5th Gr
2000) (& 2252(a)(4)(B)); United States v. Angle, 234 F.3d 326 (7th
Cir. 2000) (8 2252(a)(4)(B)); United States v. Hanpton, 260 F. 3d 832
(8th Cir. 2001)(88 2251(a) and 2252(a)(4)(B)); United States v.
Adanms, 343 F.3d 1024 (9th Cir. 2003)(8 2252(a)(4)(B)). For a
contrary viewin the as-applied context, see United States v. Corp,
236 F.3d 325 (6th Cir. 2001) (uphol ding an as-applied challenge to
§ 2252(a)(4)(B)); and United States v. MCoy, 323 F.3d 1114 (9th
Cr. 2003)(same), both of which we discuss infra.
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puni shment for any person who "enpl oys, uses, persuades, induces,
entices, or coerces any mnor to engage in . . . sexually explicit
conduct for the purpose of producing any visual depiction of such
conduct[]," including intrastate production of child pornography
for personal use. 18 U.S.C. § 2251(a). Contrary to Morales's
argunents, the governnent is not required to prove that the
defendant's actions, standing alone, had an effect on interstate
commerce, and the fact that Mrales did not sell or distribute the
por nographi c tapes of hinself and the mnor is irrelevant.?

In reaching this conclusion, we do not reject all
possi bl e as-appl i ed Conmerce O ause chal | enges to 8§ 2251(a) and t he
related child pornography statutes.® To anplify this point, we
di stinguish between different types of as-applied challenges.
There is the kind of challenge we have in this case—a cl ai mthat
conduct clearly within the |anguage of the statute (inducing a

m nor to engage in sexually explicit conduct for the purpose of

8The government still nmust prove, as it did here, that the
mat eri al s used to produce the pornographic depiction were "mail ed,
shi pped, or transported in interstate or foreign conmerce by any
neans . " because it is an elenment of the charged offense. 8§
2251(a). Wiatever the limted value of the jurisdictional el enment
in assuring that the statute neets the constitutional requirenment
of the Commerce Clause, it is an elenment of the offense that the
governnment nust address in all prosecutions under the statute.

°Also, we do not intend to express any view regarding as-
applied challenges to statutes relating to the regul ati on of adult
por nography. The State has "greater leeway in the regulation of
por nogr aphi ¢ depictions of children.” New York v. Ferber, 458 U.S.
747, T756.
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produci ng a visual depiction) is neverthel ess beyond the power of
Congress to crimnalize because the perpetrator does not intend to
sell or distribute the visual depiction. This claimfails because
Congress's power to crimnalize this conduct pursuant to the
Commerce C ause turns on the economc nature of the class of
conduct defined in the statute rather than the econom c facts (such
as sale or distribution) of a single case. As we have already
I ndi cated, Lopez and Morrison proscribe this kind of as-applied
chal | enge.

However, there are as-applied chal |l enges that m ght focus
on facts other than the econonmic facts of the particular case.
These facts could include the age of the mnor, the relationship
bet ween t he defendant and the mnor, the nature of the allegedly
sexual ly explicit conduct, and the nature of the visual depiction
of that conduct. 1In a given prosecution, sone of these facts could
rai se constitutional privacy concerns?® or concerns that the conduct
at issue, although covered by the | anguage of the statute, was not
within the sphere of activity identified by Congress as the basis
for its exercise of power under the Comrerce Clause. In Lopez and

Morrison, the Suprenme Court consulted legislative history for

For exanple, the Suprenme Court has held that states cannot
regul ate the private possession of adult obscenity, Stanley v.
Georgia, 394 U S. 557 (1969), the private sexual activity of
marri ed couples, Giswld v. Connecticut, 381 U S. 479 (1965), or
the private sexual activity of other adults, Lawence v. Texas, 539
U S. 558 (2003).
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Congress's judgnent about the conduct it wi shed to regul ate and the
rel ati onship between that conduct and interstate comrerce. See
Lopez, 514 U S. at 557; Mrrison, 529 U S at 614. Here, the
| egi sl ative history of the child pornography statutes reveal s that
Congress exercised its Comerce C ause power because of its concern
about the extensive <child exploitation industry: “child
exploitation has become a nmulti-mllion dollar industry,
infiltrated and operated by el enents of organized crine, and by a
nati onwi de network of individuals openly advertising their desire
to exploit children.™ Pub. L. No. 99-591, 100 Stat. 3341-74
(1986) . See also Pub. L. No. 104-208, § 1(4), 110 Stat. 3009-

26, (1996), available at 1996 W. 506646. Accordingly, the absence

of such exploitation in a given case mght be relevant to the as-
applied inquiry.

Two of our sister courts have upheld as-applied
chal l enges to the anal ogous possession statute, § 2252(a)(4)(B),

and Morales relies heavily on their reasoning. See United States

v. Corp, 236 F.3d 325 (6th Cr. 2001); United States v. MCoy, 323

F.3d 1114 (9th G r. 2003). |In Corp, the defendant plead guilty to
a single count of possession based on a picture of a seventeen-
year-old girl, taken shortly before her eighteenth birthday,
engagi ng i n consensual sexual activity with Corp's twenty-si x-year-
old wwfe. Noting that "Corp was not involved, nor intended to be

involved, in the distribution or sharing wth others of the
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pictures in question,”" and that the mnor was "not an 'exploited
child" nor avictimin any real and practical sense in this case,"
the Sixth Crcuit stated that "we do not determ ne the aggregate
effect on interstate comrerce of the purely intrastate dealing in
child pornography. Instead, we conclude that Corp's activity was
not of a type denonstrated substantially to be connected or
related to interstate commerce on the facts of this case." Corp,
236 F.3d at 332.

The Ninth Circuit, relying on Corp, reached a simlar
conclusion in MCoy. There, a nother was prosecuted under the
possession statute for a single picture of her and her daughter
with their genital areas exposed. Faced with a defendant who was
i nt oxi cat ed when her husband took the picture, and who clearly was
not a pedophile or sexual predator, the Ninth Grcuit stated that
"no one clains that [the nother] is or is likely to becone a child
por nographer." MCoy, 323 F.3d at 1132. Furthernore, "MCoy's

" honme- grown' phot ogr aph never entered in and was never intended for

interstate or foreign conmerce.” ld. (enmphasis in original).

Stating that "MCoy's possession was non-econonic and non-
commercial,"” the MCoy court concluded that "nothing in the
circunstances of MCoy's case establishes any substantia
connection between her conduct and any interstate comerci al

activity." [Id. (enphasis in original).
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W nust acknowl edge sone reservations about certain
aspects of the analysis in the Corp and MCoy deci sions. Bot h
courts noted that the sexually explicit visual depictions in those
cases were not intended for distribution. Corp, 236 F.3d at 332;
McCoy, 323 F.3d at 1132. Based in part on this observation, the
courts concluded--explicitly in MCoy, and inpliedly in Corp--that
t he conduct at issue was non-econoni ¢ and non-conmmerci al in nature.
Havi ng thus | abel ed the conduct at issue as non-econom ¢ and non-
comercial, the courts could then avoid applying the Wckard
aggregation principle to the as-applied chall enge.

As we have al ready noted in our discussion of the faci al
challenge to 8 2251(a), "in every case where [the Suprene Court
has] sustained federal regul ati on under the aggregation principle
in Wckard, the regulated activity was of an apparent commercia
character." Morrison, 529 U S. at 610 n.4.(citation omtted).
However, that "apparent commercial character” does not depend on
any intent by an individual defendant involved in the illegal
conduct to introduce the proscribed visual depictions into
commerce. |In Lopez and Morrison, the Suprene Court discussed the
type of activity broadly--as defined in the statute--when
determining whether the regulated conduct was commercial or
econom ¢, and when discussing the attenuation of the |ink between
the regulated activity and a substantial effect on interstate

comerce. For exanple, Lopez focused on the fact that the G-SZA
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"is a crimnal statute that by its ternms has nothing to do with

‘comrerce' or any sort of economic enterprise, however broadly
those terns are defined." Lopez, 514 U. S. at 549 (enphasi s added).
Al so, the Lopez Court discussed "firearm possession in a |oca
school zone," not a 12t h-grade student bringi ng a conceal ed handgun
to school. |1d. at 563. Likewise, in Mirrison, the Court spoke of
"gender-notived violence" generally, not the defendants' all eged
rape of their college classmate. Mrrison, 529 U S. at 615. Lopez
and Morrison demand that the general subject of the statute, not
the defendant's individual activity, be economc in nature to
justify aggregati on under W ckard.

W think that Judge Trott's dissent in MCoy is
persuasive on this inportant point.

My conpassionate friends are not incorrect in

descri bing the underlying mcrocosm c facts of

this case as (1) wholly personal, (2) not

comercial, (3) strictly intrastate, and (4)

the product of an isolated alcohol-fueled

epi sode--all suggesting that Rhonda McCoy and
her famly need help, not federal prison.

However, | conclude, based on Suprene Court
precedent, that the npjority's | egal approach
i's not correctly gr ounded. The rea

determ native question is whether the activity
generically described in the statute has a
substantial effect on interstate comerce such
that it is subject to crimmnalization by
Congr ess.
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McCoy, 323 F.3d at 1134 (Trott, J. dissenting)(enphasis in
original).* The Second Circuit engaged in simlar reasoning to
reach the sanme conclusion in upholding §8 2251(a) against an as-

appl i ed Commerce C ause challenge in United States v. Hol ston, 343

F.3d 83 (2d G r. 2003). Quoting its own precedent involving a
Commerce Clause challenge to a federal statute that prohibited
growing narijuana even when the defendant did not intend to
distribute the drug, the Hol ston court held that

when Congress regulates a class of activities
that substantially affect interstate commerce,
"[t]he fact that certainintrastate activities
within this class, such as grow ng marijuana
solely for personal consunption, my not
actually have significant effect oninterstate
comerce is . . . irrelevant." Mor eover
"[t]he nexus to interstate commerce . . . is
determined by the class of activities
regul ated by the statute as a whole, not by
the sinple act for which an individual
defendant is convicted."”

Hol ston, 343 F. 3d at 90 (quoting Proyect v. United States, 101 F. 3d

11 (2d Gr. 1996)(per curiam(alterations in original)). In both
Corp and McCoy, a mnor was induced to engage in sexually explicit
conduct for the purpose of producing a visual depiction that could
find its way into the national market for pornography. It does not
matter that the defendant had no intention of placing that visual

depiction in the national market.

“To the extent that Judge Trott in his dissent in MCoy took
the position that there can be no as-applied chall enges i n Comrerce
Cl ause cases when the conduct falls within the |anguage of the
statute, we disagree for the reasons already stated. See infra.
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However, to the extent that the Sixth and Ninth Crcuits
consi dered t he def endants' non-predatory, non-expl oitative conduct
in deciding that their conduct fell outside the purview of the
statute and the Congressional concerns that pronpted its passage
pursuant to the Comrerce C ause, we agree with the rel evance of
this consideration. The Corp court enphasized that the mnor was
al nost ei ghteen years old and willingly participated in the sexual
conduct . Simlarly, the MCoy court enphasized that the single
pornographic picture represented questionable judgnent by an
i nt oxi cated parent, not the predatory act of a pedophile. Unlike
the i nappropriate reliance in Corp and McCoy on the absence of an
intent to distribute the depictions in conmerce, their reliance on
the age of the mnor, the relationship between the defendants and
the mnor, and the absence of predatory exploitation all seem
i nportant and appropriate questions to ask in considering whether
the conduct at issue in an as-applied challenge falls within the
class of activity which bears the substantial relationship to
interstate activity that justifies action by Congress under the
Conmmer ce C ause.

On the facts of the case before us, we are confortable
that "the acts charged against [Mrales] were well within the
limts of legitimate congressional concern,” Sabri v. United
States, 2004 W 1085233, (May 17, 2004). Specifically, Morales

sexually exploited a thirteen-year-old girl, coercing her into
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perform ng sex acts with himon nultiple occasions, for the purpose
of videotaping their encounters. As this conduct seens well within
the bounds of what Congress intended--and had the authority--to
proscribe under its Comrerce Cl ause power, we reject Morales's as-
appli ed chall enge. *2
B. Sufficiency of the Evidence

In addition to his constitutional challenges, Mrales

al so raises a sufficiency of the evidence claim Appellate courts

review clains regarding the sufficiency of the evidence de novo.

United States v. Hernandez, 146 F.3d 30, 32 (1st Cir. 1998). The
evi dence presented at trial nust be evaluated in the |ight nost
favorabl e to the governnent, and all reasonable inferences will be

drawn inits favor. United States v. Baltas, 236 F.3d 27, 35 (1st

Cr. 2001). Wen a plausible read of the record supports the
verdict, we will not overturn the jury's determ nation on appeal.

United States v. Otiz, 996 F.2d 707, 711 (1st Cir. 1992).

2Qur colleague linmts her concurrence to the sufficiency of
the evidence analysis and the affirmance of the conviction,
suggesting that our decisionin United States v. Robinson, 137 F. 3d
652 (1st CGr. 1998) obviates the need for any further analysis.
Respectfully, we disagree for two reasons. First, we read Robi nson
as only a facial analysis of a Commerce Cl ause challenge to the
anal ogous possession statute, not an as-applied ruling on the
statute at issue here. Second, United States v. Murrison, 529 U. S.
598 (2000), post-dates Robinson by two years. Def endant
specifically argued that Mrrison, in conbination with United
States v. Lopez, 514 U S. 549 (1995), precluded the applicability
of the Wckard aggregation principle endorsed by Robinson. That is
not an insubstantial argunment. It had to be addressed.
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Mor al es argues that the governnent failed to prove one of
the el enents of an 18 U. S.C. § 2251(a) violation--nanely, that the
def endant i nduced the m nor to engage in sexually explicit conduct

for the purpose of producing a visual depiction of such conduct.

The defendant argues that the video was the result of, not the
notive behind, his sex acts with the mnor. At trial, Mrales
testified that he and the girl had "romantic feelings" for each
ot her and that the video "came about by chance.”™ Noting that he
had created videos of hinmself and his w fe having sex, and that
they used the tape solely for their own use, he says that this
hi story bolsters his claimthat he did not engage in sex with the
m nor for the purpose of recording the encounters.

As succinctly explained by the district court, "the
testinmony of the mnor, the testinony of the defendant, and the
vi deotape itself constitute an evidentiary basis sufficient to
allow a jury to find that the defendant induced the mnor to have
sexual relations with him for the purpose of recording that
conduct." The evidence shows that the defendant actively conceal ed
fromthe mnor the fact that he was videotaping her. He told her
that the video canera was connected to the tel evision so that she
"could see herself" while the tw had sexual relations.
Additionally, while taping his sex acts with the mnor, the
defendant gave her specific instructions regarding certain

positions he wanted her to assune relative to the canera,
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instructed her on what to say while the canmera recorded their
activities, and used a renote control to zoomthe canera in and out
whil e they were having sex.

Furthernore, the defendant's claimthat the videotaping
was not planned is inplausible. After the defendant had taken the
mnor to a notel roomto have sex for the fourth tinme, he returned
to his car and retrieved the recording equipnent that he kept
there. The defendant kept sexual aids in the sane bag with the
canera, a fact which standing alone could lead the jury to infer
that the defendant had planned to videotape the encounters.
Simlarly, the defendant's taping of his sexual activity wth his
wife could ead a reasonable jury to believe that he al so engaged
in sex acts with the mnor for the purpose of videotaping them
Finally, a reasonable jury also could infer that since Morales
taped sexual encounters with the m nor nore than once, he induced
the girl to engage in sex acts for the purpose of creating
vi deot apes of their encounters. On this background, we readily
find that the governnment's evidence was sufficient to support the
jury's guilty verdict.

AFFIRMED.

- Concurring Opinions Follow -
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LYNCH, Circuit Judge, Concurring. | join the judgnment
affirmng the conviction and that portion of Judge Lipez's opinion
in Section I1.B. which rejects Mrales's sufficiency of the
evi dence challenge. | do not join the renmainder of the opinion.

The defendant's as-applied Cormmerce C ause challenge to
his conviction is foreclosed by this court's previous opinion in

United States v. Robinson, 137 F.3d 652 (1st Cir. 1998), which |

read as resolving that case on the basis of the "as applied"

chall enge. There is no need to address a facial challenge. Even

inthe aftermath of United States v. Mirrison, 529 U. S. 598 (2000),
defendant has offered no principled basis for distinguishing
Robi nson' s acceptance, in this context, of the theory of a nexus to
interstate comerce contained in Wckard v. Filburn, 317 U S 111

(1942). See Robinson, 137 F.3d at 656. That being so, the panel

i s bound by Robi nson.
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OBERDORFER, Senior District Judge, Concurring. | join
the majority opinion. | amsatisfied that it does not foreclose
'as appl i ed' chal | enges in limted, yet -t o- be- defi ned
ci rcunst ances. An overbroad definition of conduct constitutionally
proscri bed by the statute here at issue could inpermssibly tilt
t he bal ance between the federal interest in suppressing comrerce in
pornography and violation of the constitutional protections
afforded to the intimate relations of individuals and to the
traditional | aw enforcenent prerogatives of the states. Because we
recogni ze that, in circunstances not present here, application of
18 U.S.C. § 2251(a) could be inconsistent wth such limtations on

federal Commerce Cl ause power, | amsatisfied that Section I1.A 3

of our opinion adequately honors those |limtations.
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