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SELYA, Circuit Judge. This is the latest chapter in a

seem ngly endl ess bankruptcy litigation. W previously adjudicated
the underlying dispute, involving rights to a substantial bank
account standing in the nane of the debtor, in favor of the trustee

i n bankruptcy. See Crefisa Inc. v. Washington Miut. Bank, 186 F. 3d

46 (1st Cir. 1999). The appellant attenpts an end run around that
ruling. Because our prior adjudication precludes the appellant's
claim we affirmthe dismssal of its conplaint.

I.

Background

Qur earlier decision Iims the full hi stori cal
rel ationship, both procedural and factual, that is needed to put
this proceeding into perspective. See id. at 47-49. Rather than
retrace our steps, we include here only the bare minimumthat is
necessary to frame the i ssues on appeal. W draw our account from
the brute facts that appear on the face of the conplaint, the
supporting docunentation referenced therein, and matters
susceptible to judicial notice.

On April 4, 2000, Banco Santander de Puerto Rico
(Santander) filed a conplaint in the federal district court
requesting the court to order Washington Miutual Bank to turn over
funds deposited in a certain "Golden Passbook"” account. The
conplaint alleged that, on Novenber 26, 1986, Caguas Federal

Savi ngs Bank |oaned MIton Rua, president of Colonial Mortgage
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Bankers Corp., $500,000; that Rua signed a prom ssory note (the
Not e) in that anmount and simul t aneously pl edged t he Gol den Passbook
account to secure paynent of the Note; and that Rua used the | oan
proceeds to fund the Gol den Passbook account. The conpl aint then
cited, and i ncorporated by reference, earlier litigation involving
t hese funds, nanely, Cvil Action No. 87-1874, inthe United States
District Court for the District of Puerto Rico.

In that regard, the conplaint all eged that Bowery Savi ngs
Bank (predecessor in interest to Washington Mitual) sued Rua,
Col oni al , and Caguas Federal in the sane nonth that Col oni al sought
the protection of the bankruptcy court, alleging various
defalcations in connection wth a nortgage |oan servicing
agreenent. The conplaint proceeded to cite, and incorporated by
reference, a bankruptcy case (Bankr. No. 87-03026) in which the
bankruptcy court had ordered Caguas Federal to turn over the funds
held in the Gol den Passbook account to the trustee in bankruptcy
(Hans LoOpez- St ubbe). Caguas Federal had conplied with the turnover
order, delivering a check for $557,720.86 (principal plus accrued
interest) to the trustee on or about Novenber 1, 1989.

The Resol ution Trust Corporation (RTC) was appointed as
the recei ver of Caguas Federal in August of 1999. According to the
conplaint in the instant case, the RIC thereafter "sold and
assigned to [ Santander] the assets that it acquired from Caguas .

, which included Rua's loan with its collateral," and Sant ander



then sold to Crefisa "all the assets that it acquired from RTC
including the loan granted to . . . Rua with its collateral."
Crefisa proceeded to bring an action to recover the nonies on
deposit in the Gol den Passbook account, but |ost because, in the
words of the conplaint, "[i]t was determ ned that the collateral
was not transferred with the loan, and that Crefisa did not have
standing to claimthe nonies.” The conplaint alleges that Crefisa
t hereupon transferred the | oan back to Santander, "which has the
coll ateral, so that Santander may claimthe nonies."

The def endants, LOpez- St ubbe and Washi ngt on Mut ual , asked
the bankruptcy court to take judicial notice of the prior
proceedi ngs involving the Colden Passbook account, see Fed. R
Evid. 201, and sinultaneously noved for dism ssal of the conpl aint
on res judicata grounds. They argued that the earlier proceeding
brought by Crefisa precluded Santander's current claim The

bankruptcy court agreed and granted the notion. Banco Sant ander de

P.R. v. Lopez-Stubbe (In re Colonial Mge. Bankers Corp.), Ch. 7

Case No. B87-03026(ESL), Adv. No. 00-0026, slip op. at 6 (Bankr.
D.P.R July 10, 2001). Sant ander appeal ed. The Bankruptcy

Appel | ate Panel rejected the appeal. Banco Santander de P.R .

Lopez- Stubbe (Inre Colonial Mge. Bankers Corp.), No. 01-073, slip

op. at 26-27 (B.A.P. 1st Cr. Aug. 16, 2002). Sant ander now

appeals to this court.



Analysis

A.

Legal Principles Governing Appellate Review

The jurisprudence of Rule 12(b)(6) is applicable to
notions to dismss in bankruptcy cases. See Fed. R Bankr. P
7012(b) (incorporating by reference Fed. R Civ. P. 12(b)(6)); see

also Lawrence Nat'l Bank v. Ednonds, 924 F.2d 176, 180 (10th Gr.

1991); In re Metrobility Optical Sys., Inc., 279 B.R 37, 40

(Bankr. D.N.H June 5, 2002). Thus, we review a dismssal of an
action for failure to state a claimde novo, adhering to the sane

criteria that bound the | ower courts. See Arruda v. Sears, Roebuck

& Co., 310 F. 3d 13, 18 (1st Cr. 2002); Grrett v. Tandy Corp., 295

F.3d 94, 97 (1st Cr. 2002). In that process, we assune the truth
of all well-pleaded facts and indulge all reasonable inferences
that fit the plaintiff's stated theory of liability. Rogan v.

Menino, 175 F.3d 75, 77 (1st Gr. 1999); Aulson v. Blanchard, 83

F.3d 1, 3 (1st Cr. 1996). W are not bound, however, to credit
"bald assertions, wunsupportable conclusions, and opprobrious

epi t hets" woven into the fabric of the conplaint. Chongris v. Bd.

of Appeals, 811 F.2d 36, 37 (1st G r. 1987) (citation and internal

quotation marks omtted). W can affirmthe all owance of a notion

to dismss only if the plaintiff's factual avernments hold out no



hope of recovery on any theory adunbrated in its conplaint. Rogan,
175 F.3d at 77.

These principles require us to consider not only the
conplaint but also matters fairly incorporated within it and

matters susceptible to judicial notice. Cruz v. Melecio, 204 F. 3d

14, 21 (1st Cir. 2000); Beddall v. State St. Bank & Trust Co., 137

F.3d 12, 16-17 (1st Cir. 1998); Lovelace v. Software Spectrumlnc.,

78 F. 3d 1015, 1017-18 (5th Cir. 1996). The first part of this rule
is consistent with the axiomthat a witing is the best evidence of

its contents. See, e.dq., Beddall, 137 F.3d at 16-17. The second

part of this rule is consistent with the hoary tenet that a court
"may |l ook to matters of public record in deciding a Rule 12(b)(6)

notion." Boateng v. Interanerican Univ., 210 F. 3d 56, 60 (1st G r.

2000) .

Despite these famliar principles, the appellant
chal |l enges the bankruptcy court's decision to go outside the
margins of the conplaint proper in weighing the res judicata
defense. That is an affirmative defense, the appellant says, and
should be left to proof at summary judgnment or at trial. As a
theoretical matter, this challenge is baseless. 1n an appropriate
case, an affirmative defense nmay be adjudicated on a notion to

dismss for failure to state aclaim See, e.d., Blackstone Realty

LC v. FDIC, 244 F.3d 193, 197 (1st Gr. 2001); LaChapelle V.

Berkshire Life Ins. Co., 142 F. 3d 507, 509 (1st Cr. 1998); Kale v.




Conbined Ins. Co., 924 F.2d 1161, 1165 (1st Cr. 1991). The

affirmati ve defense of res judicata is no exception. See, e.q.,
Boat eng, 210 F. 3d at 60; Kale, 924 F.2d at 1165. Even without a
notion, "a court on notice that it has previously decided an issue
may di sm ss the action sua sponte, consistent with the res judicata

policy of avoiding judicial waste." Bezanson v. Bayside Enterps.,

Inc., 922 F.2d 895, 904 (1st Cir. 1990).

The conclusion that an action can be dism ssed on the
basis of an affirmative defense, such as res judi cata, does not end
our inquiry. Such a dismssal only can occur in an appropriate
case. Two conditions nmust be net. The first condition is that the
facts that establish the defense nmust be definitively ascertainabl e
from the allegations of the conplaint, the docunents (if any)
i ncorporated therein, nmatters of public record, and other matters
of which the court nmay take judicial notice. The second condition
is that the facts so gleaned nust conclusively establish the

affirmati ve def ense. See Bl ackstone Realty, 244 F.3d at 197;

LaChapel l e, 142 F.3d at 509.
B.

Applying the Principles

Agai nst this backdrop, we turn to the validity of the
affirmative defense in this case. The question we nust answer is
whet her, applying the rul es enunerated above, Santander's claimis

barred by the doctrine of res judicata.
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Federal |aw determ nes whether an earlier judgnment,
rendered in a federal court, bars the maintenance of a subsequent

federal court action. Mass. Sch. of Law at Andover, Inc. v. Am

Bar Ass'n, 142 F.3d 26, 37 (1st GCr. 1998). Under federal law, "a
final judgnment on the merits of an action precludes the parties or
their privies fromrelitigating issues that were or coul d have been
raised in that action.” Allen v. MCurry, 449 U S. 90, 94 (1980).
Thus, the elenents of a res judicata defense are (1) a final
judgnment on the nerits in an earlier proceeding, (2) sufficient
identicality between the causes of action asserted in the earlier
and later suits, and (3) sufficient identicality between the

parties in the two actions. Gonzalez v. Banco Cent. Corp., 27 F.3d

751, 755 (1st Cir. 1994).

In this instance, the face of the conplaint acknow edges
t he exi stence of an earlier adversary proceeding. That proceeding
resulted in a judgnent on the nerits in favor of the defendants

(appel l ees here). See Crefisa, 186 F.3d at 48-49. This court

ultimately affirmed the bankruptcy court's disposition. 1d. at 52.
Since that decision constitutes a final judgment for purposes of

res judicata, see Perez v. Volvo Car Corp., 247 F.3d 303, 309 n.4

(1st CGr. 2001) (regarding judgnent fromappellate court as "fi nal
for res judicata purposes,” notw thstandi ng ongoi ng proceedi ngs);

R 1. Hosp. Trust Nat'l Bank v. Bogosian, 11 F. 3d 1092, 1095-96 (1st




Cr. 1993) (simlar), the first elenment of the res judi cata defense
is satisfied.

The identicality of the clains asserted in the two
actions cannot seriously be questioned. W described the cause of
action proffered in Crefisa in the follow ng terns:

On Cctober 6, 1991, Crefisa brought an

adversary pr oceedi ng i n t he Col oni a

bankruptcy case asserting a security interest

in the Gol den Passbook account; the claimwas

based on the pledge of the Golden Passbook

account that Rua had nmade to Caguas on

Novenber 28, 1986, to secure his prom ssory

note. Since the funds in the Gol den Passbook

account had been turned over to the trustee

pursuant to the bankruptcy court's earlier

order, the relief sought by Crefisa was an

order fromthe bankruptcy court requiring the

trustee to transfer the proceeds to Crefisa.

186 F.3d at 48. The substance of the cause of action that
Sant ander asserts is materially identical. The only difference is
the identity of the party seeking relief. Thus, the second el enent
of the res judicata defense is satisfied.

W now turn to the third element of the defense. The
defendants are the same in both cases. The plaintiffs, however,
are nomnally different. The question thus reduces to whether the
plaintiffs, though not identical, are sufficiently in privity to
satisfy this element. Gonzalez, 27 F.3d at 757-58.

The historical record strongly suggests that this query
shoul d be answered in the affirmative. Crefisa and Santander were

treated as a single entity throughout the earlier litigation, and



nei ther of themdisputed that characterization. See Crefisa, 186

F.3d at 48 (concluding fromthe record that Crefisa "is apparently

a wholly owned subsidiary of Banco Santander"); see also In re

Col onial Mge. Bankers Corp., Cv. No. 95-1614, 1998 W. 638341, at

*6-*7 (D.P.R Sept. 11, 1998) (using the party designations
"Sant ander/ Crefisa,"” "Crefisa,"” and "Sant ander™ i nt erchangeabl y and
pervasi vel y). W have heretofore considered such inbricated
corporate relationships sufficient to establish privity for

pur poses of claim preclusion. See Aunyx Corp. v. Canon U.S. A,

Inc., 978 F.2d 3, 7 (1st Cr. 1992). Thus, the third el enent of
the res judicata defense is satisfied.

From what we already have witten, it appears as if al
three elenents of the res judicata defense are extant here (and
therefore, that the bankruptcy court appropriately dismssed the
conplaint under Rule 12(b)(6)). In an effort to convince us
ot herwi se, Santander nakes five counter-argunents. None of them
need occupy us for |ong.

First, Santander maintains that the Crefisa decision did
not reach the nerits, but, rather, turned on an issue of standing.
Al t hough Sant ander mekes this assertion in its conplaint, we are
not bound by it. After all, this characterization is not a factual
al l egation deserving of indulgence under Rule 12(b)(6). See
Chongris, 811 F.2d at 37. Instead, it is a legal conclusion —and

one that has no basis in the law. W explain briefly.
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In Crefisa, we sumarized the bankruptcy court's
rationale, noting that the court applied the substantive |aw of
Puerto Ricoinits disposition of the case. 186 F.3d at 48-49. W
then examined the district court's reasons for reversing the
bankruptcy court's holding. 1d. at 49. Having set the stage, we
proceeded to anal yze Puerto Rico |l aw and apply it to the discerned
facts. That exercise resulted in a reversal of the district
court's ruling and the conconitant reinstatenent of the bankruptcy
court's judgnent. Id. at 52. At each and every step of this
pavane, the relevant judicial rulings were nerits-based. A
conclusory allegation that the rulings inplicated standi ng does not
change their fundanental character any nore than calling a sow s
ear a silk purse makes a credible fashion statenent. A party
cannot msconstrue | egal precedent and then allege that
m sconstruction as a "fact" in order to deflect the preclusive
effect of a prior adjudication. Cf. Kale, 924 F.2d at 1168
("Whenever a litigant decides to enter the court system to seek
justice, he nmust play by the rules.").

Sant ander's next challenge also is built upon a porous
f oundat i on. It interprets our opinion in Crefisa as turning on
which party held the rights to the collateral that had been
tendered to secure the Note. On that reading, it posits that its

reacquisition of the Note alters the nature of the claimasserted
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here (and, therefore, renders the clains asserted in the two
actions different).

This is little nore than wi shful thinking. Qur earlier
decision did not turn on the passing of the rights to the
collateral fromparty to party but on the effect of an attenpted
assertion of those rights as against third parties. Crefisa, 186
F.3d at 51. Cognizant that the Note had been endorsed by RTC to
Sant ander and then to Crefisa, we assumed that those endorsenents
automatically transferred the security interest in the collateral.
Id. at 51-52. We nonet hel ess determ ned that, under the |aw of

Puerto Rico, such transfers had no effect against a third party

(such as the trustee in bankruptcy) unless and until certain
formalities had been acconpli shed. ld. at 51. "So far as the
record showed], this ha[d] never occurred."” Id. (enphasis

supplied). W nade no distinction between the transfer fromRTCto
Sant ander and the subsequent transfer from Santander to its
corporate relative (Crefisa). Consequently, the new fact all eged
i n Santander's conplaint does not neaningfully differentiate its
present claimfromthe one previously adjudicated in Crefi sa.
Santander also maintains that the "identicality of
parties" elenment is not satisfied here. In this regard, it
asseverates that the bankruptcy court's determnation that
Santander and Crefisa were in privity was no nore than an

unsubstantiated ipse dixit. It says now —although it did not
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allege inits conplaint —that Crefisa is not a subsidiary of Banco
Sant ander de Puerto Rico, but, rather, a subsidiary of that
conmpany's parent corporation, Banco Santander de Espafa. Thi s
asseveration | acks force.

As a procedural matter, Santander and Crefisa were
treated as peas in a pod throughout the earlier litigation. See,

€.d., Inre Colonial Mge. Bankers Corp., supra, 1998 W. 638341, at

*6-*7 (treating Santander and Crefisa as one party wthout
eliciting any objection). Inasnuch as that position was taken the
first time around, Santander cannot disown Crefisa at this l|ate
dat e. Beddal |, 137 F.3d at 23 ("W generally will not permt
litigants to assert contradictory positions at different stages of

a lawsuit in order to advance their interests."); Patriot G nenms,

Inc. v. Gen. Cnena Corp., 834 F.2d 208, 212 (1st GCr. 1987)

(adopting the view that "[j]udicial estoppel should be enployed
when a litigant is playing fast and | oose with the courts, and when
intentional self-contradiction is being used as a neans of
obt ai ni ng unfair advantage in a forumprovi ded for suitors seeking

justice") (internal citations and quotation marks omtted).?

'n an effort to turn the tables, Santander invokes the
judicial estoppel doctrine offensively (rather than defensively).
In this regard, it argues that the appellees should be estopped
from disputing that standing was the pivotal issue in Crefisa
because, in that case, the sane parties filed a "Motion to D sm ss

and/or for Sunmmary Judgnent based on |ack of standing.” In re
Colonial Mge. Bankers Corp., supra, 1998 W. 638341, at *1. This
argunment gains no ground. As we have explained, Santander's

conplaint puts courts on notice of prior proceedings relevant to
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If nore were needed — and we doubt that it is —the
distinction that Santander tries to draw makes no substantive
difference for purposes of this appeal. The district court
adj udicating the earlier clains specifically observed that the Note

"was endorsed to the order of Banco Santander P.R. by RTC as

Caguas' receiver and delivered to said bank as a result of the

Agreement between RTC and Santander/Crefisa.” 1n re Colonia

M ge. Bankers Corp., supra, 1998 W 638341, at *6 (enphasis

suppl i ed). Thus, we can only conclude that Banco Santander de
Puerto Rico was a party to the specific transaction at issue in our
earlier Crefisa decision.

Inall events, Santander and Crefisa, even on Santander's
current version of the corporate interrelationship, are sister
corporations under the control of a common parent. On any view of
the record, these sister corporations share a common economc
interest in attenpting to satisfy a single debt, represented by the
Not e, by establishing a security interest in the Gol den Passbook
account and westing the funds fromthe steely grip of the trustee
in bankr upt cy. Wthin this cont ext, t he corporate
interrel ati onship anong the parti es gave Crefi sa adequate i ncentive

tolitigate this common interest. No nore is exigible to establish

the issues therein. W have determ ned, apart from any argunments
made by the appellees, that those proceedings bar Santander's
present action. Thus, whether the appellees should be barred from
asserting the res judicata defense nmakes no difference in this
appeal . See Bezanson, 922 F.2d at 904.
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privity for purposes of the res judicata defense. See Aunyx Corp.

978 F.2d at 4, 7 (finding party identicality of technically
separate but related corporations when they shared a comon

interest); see also lannochino v. Rodolakis, 242 F.3d 36, 45-46

(1st Gr. 2001) (finding privity when one former |aw partner was
the "de facto representative" of the other anent a comon econom ¢
i nterest). Any other result would invite endless varieties of
mani pul ati on and reward "tacti cal maneuvering designed unfairly to
exploit technical nonparty status."” Gonzalez, 27 F.3d at 761

Fourt h, Santander charges that the bankruptcy court erred
in failing to convert the appellees’ notion to dismss into a
nmotion for summary judgnent. Had the court done so, Santander
suggests, it coul d have i ntroduced t he RTC- Sant ander asset purchase
agreenent to support its claim

This argunent is flawed in at |east two respects. For
one thing, matters of public record are fair gane in adjudicating
Rul e 12(b) (6) notions, and a court's reference to such natters does
not convert a notion to dism ss into a notion for sumary judgnent.
Boat eng, 210 F.3d at 60. For another thing, any attenpt to
I ntroduce the asset purchase agreenent would have been futile.
After a party has litigated and | ost, the doctrine of res judicata
precludes any attenpt on its part, the second tinme around, to

suppl enment the evidentiary record. See MCurry, 449 U S. at 94,

Mass. Sch. of Law, 142 F.3d at 309.
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Final ly, Santander —grasping at straws —cites dictumin
Crefisa outlining a theory under which that case's hol ding m ght

not apply to a bankruptcy trustee. See Crefisa, 186 F.3d at 52.

Sant ander takes that | anguage as an invitation for it torelitigate
the result of the earlier case. No such invitation was extended.

W specifically noted in the earlier case that Crefisa
failed to make the argunent that we called a possible "escape
hat ch. " Id. Crefisa thus forfeited the right to press that

ar gunent . See Teansters, Chauffeurs, Warehousenen, and Hel pers

Union v. Superline Transp. Co., 953 F.2d 17, 21 (1st Gr. 1992).

Because res judicata bars not only those theories that were
actually litigated in the earlier action but also those theories

that could have been litigated therein, see MCurry, 449 U. S. at

94; Mass. Sch. of Law, 142 F.3d at 39, the invitation to bring this

argunment before us in a future case clearly was not intended for
any party in privity with Crefisa. Santander is such a party.

ITI.

Conclusion

We need go no further. Mdtions to dismss are in order
when a plaintiff has failed to state a clai mupon which relief can
be granted. This vehicle may be enpl oyed when the conpl aint, the
docunents incorporated by reference in it, matters of public

record, and other matters susceptible to judicial notice coal esce
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to show beyond doubt that an action is barred, under the doctrine
of res judicata, by a prior adjudication.

This is such a case. The conplaint nakes it abundantly
clear that Santander, acting through its privy and corporate
relative, had a full and fair opportunity to litigate its claim
It did so and lost. Having had one bite of the cherry, Santander
is not entitled to another. As the |ower courts properly held, its

action is easy prey for the res judicata defense.

Affirmed.
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