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LIPEZ, Circuit Judge. Def endant - appel l ant Luis B.

Fornia-Castillo was indicted, tried, and convicted on a single
count of conspiracy to distribute in excess of five kilograns of
cocaine in violation of 21 U S. C 8§ 846. He then sought to
di sm ss, on double jeopardy grounds, a second indictnent charging
hi mw t h anot her count of conspiracy under 21 U.S.C. § 846 and four
substantive counts of possession with intent to distribute in
excess of five kilograns of cocaine in violation of 21 U S.C. 88
841(a)(1) and (b)(1)(A), and aiding and abetting others in those
offenses in violation of 18 US C § 2. After the governnent
di sm ssed the second conspiracy count, the court denied Fornia's
notion to dismss the second indictnent. Fornia then pled guilty
to each of the four remaini ng substantive of fense counts, expressly
reserving his right to appeal those convictions on doubl e jeopardy
grounds. Fornia was sentenced in separate hearings to consecutive
terms of 210 nonths' inprisonnent for the conspiracy conviction and
365 nmont hs' inprisonnment for the four substantive counts (to run
concurrently to each other), for a total term of inprisonnment of
approximately 48 years. Fornia appeals his convictions and
sent ences.

Wth respect to his conspiracy conviction, Fornia argues
that: (1) the trial court erroneously denied his notion to suppress
evi dence obtained in violation of his Fourth Anendnent right to

prot ection agai nst unreasonabl e searches and sei zures and his Fifth
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Amendrent right to protection against self-incrimnation; (2) his
pre-trial counsel render ed constitutionally defective
representation at his suppression hearing in violation of his Sixth
Amendnent right to effective assistance of counsel; and (3) the
government violated his Fifth Amendnent right to indictnment by a
grand jury by constructively anmending the indictnent after its
presentnent to the grand jury. Wth respect to his pleas to the
subst anti ve of fenses, Fornia argues that the prosecuti on was barred
by the Doubl e Jeopardy Cl ause of the Fifth Amendment because the
government failed to exercise due diligence either by seeking a
superseding indictment to the initial conspiracy charge or by
pronptly joining both cases for prosecution.! Fornia also assigns
nunmerous errors to his sentences, including the claim that the
court inposed mandatory sentence enhancenents in each case based
solely on judicial fact-finding, thereby increasing the nmaxi mum
sentence ot herw se authorized by jury-found or admtted facts in

violation of United States v. Booker, 543 U.S. _ , 125 S. C. 738

(2005) .

'Fornia raises a nunber of other clains with respect to his
convictions. W have considered themand find themto be either
wi thout merit or waived by his guilty plea in the second case, in
which he reserved only his right to appeal on double jeopardy
grounds. See United States v. Rodriguez-Castillo, 350 F.3d 1, 3-4
(1st Cr. 2003) ("A defendant who subscribes an unconditional
guilty plea is deened to have waived virtually all clainms arising
out of garden-variety errors that may have antedated the plea.").
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After careful consideration of each of Fornia's clains,
tested against the record on appeal, we affirm Fornias
convictions. Because we are not "convinced that a | ower sentence
woul d not have been inposed’ under a post-Booker, non-mandatory

Quidelines regine, United States v. Vazquez-Rivera, No. 02-1818,

2005 W. 1163672, at *10, ___ F.3d ___ (1st Cr. My 18, 2005), we
vacate all of the sentences and remand bot h cases for resentencing.
I. BACKGROUND

W recount the facts, consistent with record support, in
the light nost favorable to the jury's qguilty verdict on the

conspiracy charge, United States v. Gonzal ez- Mal donado, 115 F. 3d 9,

12 (1st Gr. 1997), and as found by the district court after a

suppression hearing, United States v. Ngai Man Lee, 317 F. 3d 26, 30

(st GCr. 2003). W reserve further details for our analysis of
Forni a's individual clains.

On the afternoon of Septenber 9, 1999, Drug Enforcenent
Adm nistration ("DEA") Task Force agents conducting visual
surveillance of suspected drug conspirators outside a furniture
store wi tnessed several people entering and exiting the store with
small boxes and bags that the agents had reason to believe

contained illegal drugs or drug proceeds.? Later that day, two

’The agents' suspicions were based in part on wretap
surveillance of individuals with known histories of involvenent in
drug activity and the seizure of plastic wapping materials found
i n the garbage outside the furniture store that tested positive for
cocai ne residue.
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suspects left the store carrying a | arge bag, which they placed in
the trunk of a car. Agents followed the two nen as they drove the
car fromthe furniture store to a bakery, where they net a third
man unknown to the agents, who was |later identified as Fornia. The
agents observed the nmen transferring the contents of the car trunk
to the trunk of Fornia's car, and began follow ng Fornia as he
drove away fromthe bakery al one.

At around 7:45 PM agents instructed a nenber of the Task
Force who was a | ocal police officer inuniformto pull Fornia over
under the pretense of investigating a report of a car stolen from
a near by shopping center whose description matched Fornia's car.
After identifying Fornia through his driver's license and car
registration, the officer obtained Fornia' s consent to search the
car, including a garbage bag in the trunk, which contai ned several
smal | er bags and a shoe box, all filled with | arge anounts of cash.
Once the officer saw the cash, he handcuffed Fornia and frisked
him finding no weapon.®* While Fornia was handcuffed, the officer
signal ed for assistance fromtwo | ocal police officers who were not
part of the Task Force but who happened to be patrolling the area.
Forni a remai ned handcuffed until another Task Force nmenber arrived

on the scene, pretending to be another police officer in charge of

3As we discuss in Part II.A the officer also drew his gun in
a defensive posture, out of Fornia's sight, as a safety precaution
whi | e Forni a opened the bag in the trunk.
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security at the shopping center parking lot, and ordered the
handcuf fs renpved.

The newy arrived agent informed Fornia that the noney
woul d have to be turned over either to the tax authorities, who
woul d take the cash, deduct a portion, and return the remai nder to
Forni a by check, or, inthe alternative, to the DEA. Fornia stated
several times that he would prefer to turn the noney over to the
tax authorities, observing that their procedure resenbled noney
| aunderi ng. Instead, the officers awaited the arrival of DEA
agents, all of whom were nenbers of the Task Force investigating
the suspected drug conspiracy. Wen the DEA agents arrived, they
told Fornia that he was not under arrest for carrying a |arge
guantity of cash. The agents questioned Fornia about his recent
wher eabout s and asked where he was going with the | arge anount of
cash. Fornia did not nmention that he had been at the bakery, but
replied that he had bought coffee at the shopping center and that
he was bringing the noney to his nother-in-law s house to be
stored. The agents then seized the noney and asked Fornia to go to
the DEA office for further questioning. Fornia agreed and drove
his own car to the DEA office, where he answered additional
guestions. Fornia was then given a receipt for the cash and |eft
the DEA office.

On April 26, 2000, a federal grand jury returned a seal ed

i ndictnment ("196") chargi ng 26 named i ndi vi dual s, i ncludi ng Forni a,



and unknown co-conspirators with a solitary count of conspiracy to
distribute in excess of five kilograns of cocaine in violation of
21 U.S.C. 8§ 846 during a tine period beginning "not later than the
sumrer of 1997" and continuing through the date of the indictnent.
The indictnment assigned each named individual a nunber and
described his or her alleged role within the conspiracy. Fornia,
#21, was included anmong #16-23 as "transporters of drug[s] or
noney. "* The indictnment also alleged 74 overt acts, "anong
others,” commtted in furtherance of the conspiracy. Fornia' s nanme
appeared only once in the list of overt acts, in paragraph 50,
which alleged that "[o]n Septenber 9, 1999, (2) Fernando TORRES-
Fernandez and (20) GOsval do VILLEGAS-Ri vera delivered to (21) Luis
FORNI A- Castill o approxi mately Two Hundred Ei ghty-One Thousand and
Ni ne Hundred Twenty-Six Dollars (%$281,926.00) of drug proceeds"
(enphasis omtted).

The indictnment was unsealed on May 1, 2000, and Fornia
was arrested on a warrant that day. He was | ater rel eased on bail.
On Decenber 27, 2000, Fornia noved to suppress the evidence,
i ncluding his statenents, obtained as a result of the Septenber 9,
1999 stop and search of his car and his subsequent interviewat the

DEA of fice. After an evidentiary hearing before Judge Casell as on

“The ot her named individuals were described in order as "head
and owner drug point" (#1), ‘"sources of supply" (#2-4),
"supervi sors/ managers" (#5-7), "assistants" (#8-15), “"counter
surveil l ance" (#24), and "preparers and packagers of drugs" (#25-
26) .
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February 5-6, 2001, the notion was denied.® By March 2001, each of
Fornia's 25 co-defendants in 196 had pled guilty.

On August 1, 2001, a federal grand jury returned a seal ed
i ndi ctnment ("1528") chargi ng 15 naned i ndi vi dual s, includi ng Forni a
and one ot her person who had al so been indicted in 196,° and ot hers
unknown, with conspiracy to distribute in excess of five kil ogramns
of cocaine in violation of 21 U S.C. 8 846 during a time period
begi nni ng "on or about the end part of 1996" and conti nui ng t hrough
the date of the indictnent. As in 196, all of the conduct alleged
against Fornia in 1528 took place no earlier than "the sumer of
1997." 528 identified Fornia as #1, "owner of drugs."’” The
i ndi ctment al so charged Fornia with four additional counts all eging
substantive offenses in violation of 21 U S.C. 8§ 841(a)(1) and
841(b)(1)(A), and aiding and abetting others in those offenses in

violation of 18 U S.C. § 2. The substantive offenses were al so

°Fornia filed a notion to reopen his suppression hearing on
January 18, 2002, in order to supplenent the record with facts
relating to his interrogation at the DEA office. Judge Hor nby
(sitting by designation) denied the notion to reopen because "[t] he
transcript of the [suppression notion] hearing fully supports the
findings that Judge Casel |l as made" and because he concl uded, based
on an i ndependent review of the record, that the evidence should
not be suppressed.

®Csvaldo Villegas-Rivera was naned in 196 as #20, a
"transporter,” and in 1528 as #3, a "source[] of supply."”

The other nanmed individuals were identified as "sources of
supply" (#2-5), "narcotics transporter[]" (#6), "drug distributors
in [] their respective distribution area or drug point" (#7-12),
and "assistants in receiving and delivering noney or drug[s]" (#13-
15).
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al | eged as overt acts #4-6 and #10 comm tted in furtherance of the
conspi racy charged in Count One.

Specifically, Count Two al |l eged t hat Fornia, indicted co-
conspi rators #2 and #6, and an uni ndi cted co-conspirator possessed
with intent to distribute approximately 50 kil ograns of cocaine
"[o]n or about the end part of 1997." Count Three all eged that
Fornia, the sanme indicted co-conspirators, and an unindicted co-
conspirator possessed with intent to distribute the same quantity
of cocaine "[o]n or about the beginning of 1998." Count Four
al l eged that Fornia, indicted co-conspirator #3, and an uni ndi cted
co-conspirator possessed with intent to distribute approxi mately 40
kil ograns of cocaine "[o]n or about August[] 1999," and Count Five
al | eged t hat Forni a and an uni ndi cted co-conspirator possessed with
intent to distribute approxi mately 30 kil ograns of cocaine "[0o]n or
about COctober[] 1999."% Addi tional overt acts alleged in
furtherance of the conspiracy included three instances of drug-
rel ated paynments, including an expanded versi on of paragraph 50 of
196 alleging that "[o]n Septenber 9, 1999, . . . OSVALDO VI LLEGAS
RI VERA[] and an uni ndi cted coconspirator deliveredto. . . LUSB
FORNI A- CASTI LLO approxi mately $281, 926. 00 of drug proceeds, noney

related to over[t] acts Nos. 6 and 7 herein" (enphasis omtted).

8The uni ndi ct ed co-conspirator in Counts Three, Four, and Five
turned out to be Fernando Torres- Fernandez, who was indicted in 196
as co-conspirator #2, and who testified against Fornia at his tri al
in 196 after pleading guilty.
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The noney was also related to the facts alleged in support of the
subst anti ve of fense charged i n Count Three. Fornia was arrested on
t he second set of charges on August 30, 2001 and hel d wi thout bail.

On April 15, 2002, nore than eight nonths later and
during the week when Fornia's jury trial in 196 was scheduled to
begin before Judge Carter (who was sitting by designation), the
governnent noved at a pre-trial status conference, over Fornia's
obj ection, to consolidate 196 and 1528 for trial and sentencing.?®
Judge Carter denied the notion, stating: "W are going to try this
case.”" In a witten notion filed the next day upon the court's
instruction, the government explained its reasons for seeking
joinder and for seeking a second indictnment instead of a
superseding indictnent in |96:1°

The counts contained in both indictnent]s]

coul d have been joined in the sane indictnment

since they are of the same or simlar

character pursuant to Fed. R Crim P. 8(a).

However, since [by] August 1, 2001, [the date

on which the second indictnment was returned,]

all the codefendants with the exception of

codefendant Luis B. Fornia-Castillo in [196]

had already pled guilty[,] the governnent

elected to file a separate indictnment against

fourteen (14) additional codefendants in lieu
of supersed[ing] the indictnent in [196].

°The governnent filed a simlar notion in |528, pending before
Judge Pérez-G nménez, which was "noticed" on or about April 23,
2002.

The governnent's notion contai ned no explanati on of why the
governnment did not seek joinder of the cases during the eight-and-
a- hal f-nonth period between August 1, 2001 and April 15, 2002.
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Fornia's trial in 196 began two days later, on April 18,
2002, and continued for five days. The governnment's first w tness
was a nenber of the DEA Task Force who described the events
depicted on a surveillance videotape, including the arrival and
departure of suspected co-conspirators at the furniture store on
Sept enber 9, 1999, the two co-conspirators' rendezvous with Fornia
at the bakery, and the subsequent discovery of the bags of cash in
Fornia's trunk by investigators during the stop and search of his
car.

The governnent then called an indicted co-conspirator,
Fernando Torres-Fernandez, who had pled guilty in 196, as a
cooperating witness. Torres testified that sonetinme in late 1997,
Fornia asked himif he had any contacts at the airport who could
assist in shipping cocaine to New York. According to Torres, he
and two other co-conspirators then net with Fornia to arrange a
test shipnent of 50 kilograns of cocaine to New York.!' Torres
testified that when the test shipment, which also involved a fifth
i ndi vi dual who worked at the | ocal airport, proved successful, the
same group of four co-conspirators arranged a second shi pnment of

nore than 50 kilograns of cocaine to New York.'? The second

“This event was also alleged as both a substantive count
(Count Two) in 1528 and as an overt act in furtherance of the
conspi racy (Count One) charged in that indictnent.

2This event was also alleged as both a substantive count
(Count Three) in 1528 and as an overt act in furtherance of the
conspiracy (Count One) charged in that indictnent.
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shi pnment, however, never arrived at its destination, according to
Torres, because the airport worker had been killed and the cocai ne
|l ost. Torres testified that the four co-conspirators had gone to
the airport several tinmes to try to find the killer

During Torres' testinony, Fornia's counsel objected
several tines on hearsay grounds to Torres' reports of statenents
made by ot her alleged co-conspirators. After one such objection,
the court took judicial notice of the indictnment in 1528, which was
pendi ng before Judge Pérez-G nménez. Because the events Torres
described were alleged only in 1528, and the co-conspirators to
whom Torres referred were indicted only in 1528, the court asked
t he governnent whether it could show that the co-conspirators were
al so participants in the conspiracy charged in 196 for purposes of
admtting their hearsay statenments. The court then asked: "Wy
have you indicted in tw separate indictnents, alleging in the
indictnment all of these transactions in case nunber 528, and now
you are proving those acts and transactions in a separate case,
thi s one bearing nunber 96. | don't understand what you are trying
to do." The governnent responded that "at the tinme [196 and |528]

were indicted, they were separate conspirac[ies]."®® The court

13As we have noted, the governnent had earlier acknow edged in
its notion to consolidate the cases for trial and sentencing that
while it had obtained separate indictnents, 196 and 1528 were "of
the same or simlar character pursuant to Fed. R G imP. 8(a)."
The governnment did not specify the features that nmade the two
conspiracies "simlar." According to the indictnents, the
conspiracies in 196 and 1528 involved overlapping tinme periods,
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war ned, "You can't convict the sane defendant two times [for the
sane conspiracy]." The court then permtted the governnent to
proceed with its direct examnation of Torres, advising the
governnent that it would not admit co-conspirator hearsay "until
you tell me that you can connect those co-conspirators to this
conspiracy and not just to the other [one in 1528]."

Torres next testified that on Septenber 9, 1999, he had
coll ected noney from several people in order to pay Fornia for
about 40 kil ogranms of cocaine Torres had purchased fromhimat a
price of $13,000 per kilogram Torres testified that the cash
seized fromFornia |later that sane day represented partial paynent
for the drugs after successful resale.'* Torres also identified a

paper bag and a shoe box that had been used to hold the cash, and

overl apping participants, and the sane objective of distributing
and "possess[ing] wth intent to distribute" cocaine "for
significant financial gain or profit.” See United States v.
Portela, 167 F.3d 687, 695 (1st Cir. 1999) (determ nation whether
conspiraci es are separate depends on totality of the circunstances,
including factors such as existence of a comobn goal,
i nt erdependence anobng participants, and degree to which
participants overlap); United States v. Mrris, 99 F.3d 476, 480
(1st Cr. 1996) (using "five-part test for determ ni ng whet her two
conspiraci es are synonynous for double jeopardy purposes,” which
i nqui res whether conspiracies "took place contenporaneously (or
nearly so)," "involved essentially the same personnel,"” "occurred
at nmuch the sane pl aces," are proven by the sane evi dence, and "are
prem sed” on the same statutory provision).

YFornia's receipt of drug proceeds from Torres and a co-
conspirator indicted in both 196 and 1528 constituted the only
overt act alleged against himin 196. The sane incident was al so
al | eged as both a substantive count (Count Four) in 1528 and as an
overt act in furtherance of the conspiracy (Count One) charged in
that indictnent.
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identified his handwiting on the containers recordi ng the anount
of cash held in each. Torres went on to state that on Septenber
10, 1999, Fornia had infornmed himthat the cash had been seized by
the DEA the previous day, but that Fornia planned to recover the
cash through a suppression notion or by characterizing the noney as
proceeds fromhis | egal notorcycl e busi ness. Torres then descri bed
new installment paynment procedures Fornia devised for receiving
future paynents in order to avoid the possibility of any additional
seizures of |arge anobunts of cash. Finally, Torres described one
additional incident that took place after Septenmber 9, 1999, in
whi ch Fornia supplied himw th about 30 kil ograns of cocaine.?®®

After the governnment rested its case, Fornia noved for an
acquittal. Hi s counsel stated that

because this case . . : involved a

conspiratorial tinme period that woul d overl ap

with [1528], it appears that the evidence that

has been brought here is partially from[I528]

and . . . because of that, I don't know how we

can deci de whether this particular conspiracy

has been set forth with all of the el enents.
The court asked the governnment how, in the event Fornia was
convicted in 196, he would "prove[] in the other court that he has
al ready been convi cted of the same conduct that he is charged with

[in 1528]?" 1In response, the governnent continued to assert that

the conspiracy alleged in 1528 was different fromthe one for which

3This incident was also alleged as both a substantive count
(Count Five) in 1528 and as an overt act in furtherance of the
conspi racy (Count One) charged in that indictnent.
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Fornia was being tried in 196. Eventually, however, the governnent
represented that it woul d request di sm ssal of the conspiracy count
agai nst Fornia in |1528.

On April 24, 2002, the jury found Fornia gqguilty of
conspiracy and found that the quantity of cocaine involved in the
of fense exceeded five kilogranms. On April 26, 2002, Fornia noved
for a newtrial alleging that "the governnent's failure to provide
required pretrial disclosure materially prejudiced [his] right to
a fair trial" and that "by falsely indicting and prosecuting
[ Fornia] for two conspiracies when it knew there was only one, the
governnment deprived [him of a fair trial." On June 6, 2002
Fornia al so noved in 196 to "confirmconsolidation" of his cases on

the ground that, inter alia, they involved the sane alleged

conspiracy. The governnent opposed Fornia's notion to confirm
consolidation of the cases, arguing that: (1) consolidation had
al ready been denied; (2) "no substantial public interest [woul d] be
pronot ed" by consolidation "[a]t this stage of the proceedi ngs"”;
and (3) Fornia was estopped from seeking consolidation or had
wai ved the cl ai m because he had opposed the governnent's earlier
notion, filed on the eve of trial, to consolidate the cases. On
June 25, 2002, Judge Carter denied both Fornia's notion for a new
trial and his notion to confirmconsolidation of the cases, noting
t hat any doubl e jeopardy concerns coul d adequately be addressed by

Judge Pérez-G nénez in |528.
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On July 1, 2002, Fornia filed a notion to dismss |528 on
doubl e j eopardy grounds. As prom sed, the governnent di sm ssed t he
conspiracy count against Fornia in 1528 on July 3, 2002. Fornia
then noved in 1528 for a change of plea.?® At the change-of-plea
hearing on July 15, 2002, Judge Pérez-G ménez denied Fornia's
notion to dismss 1528. Fornia then pled guilty to the four
remai ning counts charging him with substantive drug offenses.
Al though Fornia did not enter into a plea agreement with the
governnment, he expressly reserved the right to appeal his

conviction in 1528 on doubl e jeopardy grounds, citing Menna v. New

York, 423 U. S. 61, 62-63 (1975) (per curiam (qguilty plea does not
automati cal ly wai ve double jeopardy claim.

On Qctober 8, 2002, Judge Carter recused hinself from
sentencing, and the case was reassigned to Judge Pérez-G nénez.
Fornia noved in 1528 to consolidate both cases for sentencing on
Cct ober 25, 2002, but Judge Pérez-G nénez denied the notion. On
the norning of Decenber 5, 2002, Judge Pérez-G nénez sentenced
Fornia in 196 to 210 nonths' inprisonnment. That afternoon, in a
separate sentencing hearing, the court sentenced Fornia in 1528 to
365 nonths' inprisonment to run concurrently as to the four
substanti ve counts, but consecutive to the sentence in [96. Fornia

timely appeal ed his convictions and his sentences.

By July 2, 2002, each of Fornia's 14 co-defendants in 1528
had al so pled guilty.
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II. I96 CONSPIRACY CONVICTION
A. Suppression of Evidence
1. Validity of Consent to Search
We construe Fornia's Fourth Amendnent claim which he
raises in a pro se brief, as a renewal of his challenge to the
vol untariness of his consent to the search of the bag in his car

trunk. See United States v. Weidul, 325 F.3d 50, 53 (1st Grr.

2003) (consent to a warrantless search "nust be voluntary to be
valid"). Fornia alleges that his consent was invalid because it
was coerced by the police officer's drawi ng of his gun after Fornia
opened the car trunk, requiring suppression of the bags of cash
contained within the larger bag in the trunk. "Typically, whether
consent is voluntary turns on questions of fact, determ nable from
the totality of the circunstances. For that reason, a finding of
voluntary consent (other than one based on an erroneous | egal
standard) is reviewable only for clear error, and the trial court's
credibility determ nations ordinarily nust be respected.” Uni t ed
States v. Rommin, 393 F.3d 63, 69 (1st Cr. 2004) (citations
omtted).

During the suppression hearing, Oficer Alverio, the
police officer who initially stopped Fornia, testified that after
Fornia consented to a search of the car and opened the trunk to
reveal a |arge bag, he asked Fornia if he would m nd opening the

bag. Wen Fornia began to open the bag, O ficer Alverio testified
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that he drew his gun in a "defensive position" -- out of Fornia's
vi sual range and pointing at the ground -- because it was too dark
for himto be able to see whether the trunk contai ned any weapons.
The district court determined that Oficer Al verio "provided
credi bl e undi sputed testinony that Fornia voluntarily agreed to
allow himto search the vehicle and to exanmine the trunk."! The
court specifically found that the officer "kept [the gun] out of
Fornia's view] and at his side, and placed it back in his hol ster
when Fornia stepped away from the trunk, all of which were
confirmed by the [surveillance] video" played during the hearing.
The court further found that "the video shows Fornia willingly
reach[ing] in to the open trunk of the vehicle and open[ing] the
bags containing the noney."

Because "the evidence presented at the suppression
hearing fairly supports™ the district court's factual findings,

United States v. Laine, 270 F.3d 71, 75 (1st Cr. 2001), the

district court commtted no clear error in determning that

Fornia's consent to the search of the car trunk was vali d. Based

YForni a mai ntai ns on appeal that, as depicted on the video,
he | ooked back at O ficer Al verio before opening the bag, and that
he saw the gun at that nonent and felt he had no choice but to
conti nue opening the bag. Fornia did not testify during the
suppression hearing in order to present his version of events. 1In
all events, "a district court's choice between two plausible
conpeting interpretations of the facts cannot be clearly
erroneous.” Weidul, 325 F. 3d at 53.
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on those findings, the court properly denied Fornia's notion to
suppress the evidence obtai ned during the stop.

2. M randa Cl aim

Fornia argues that the statenents he made during his
entire encounter with the Task Force agents, including those nade
at the DEA office, should have been suppressed because he was
subj ected to custodial interrogation wthout first being advi sed of
his Mranda rights, in violation of his Fifth Arendnent right to

protection against self-incrimnation. See Dickerson v. United

States, 530 U. S. 428, 435 (2000) (failure to give required Mranda
war ni ngs anounts to Fi fth Arendrment viol ation).'® "M randa war ni ngs
must be given before a suspect is subjected to custodial

interrogation.” United States v. Ventura, 85 F.3d 708, 710 (1st

Cir. 1996). By contrast, "[a]s a general rule, Terry stops do not

inplicate the requirenents of Mranda." United States v. Streifel,

781 F.2d 953, 958 (1st Cir. 1986).° This is so "because 'Terry

M randa warni ngs informa suspect that he "has the right to
remain silent, that anything he says can be used against himin a
court of law, that he has the right to the presence of an attorney,
and that if he cannot afford an attorney one will be appointed for
him prior to any questioning if he so desires.” D ckerson v.
United States, 530 U S. 428, 435 (2000) (quoting Mranda V.
Arizona, 384 U S. 436, 479 (1966)).

¥pursuant to Terry v. Ghio, a warrantless investigatory stop
conports with the Fourth Amendnment's prohibition on unreasonable
searches and seizures iif it is justified by nore than an
“"inarticulate hunch[]" and is "reasonably related in scope to the
circunstances which justified the interferenceinthe first place."
392 U.S. 1, 22, 20 (1968).
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st ops, though i nherently sonewhat coercive, do not usually involve
the type of police domnated or conpelling atnmosphere which

necessitates Mranda warnings.'" [d. (quoting United States v.

Bautista, 684 F.2d 1286, 1291 (9th Cr. 1982)). A valid
i nvestigatory stop may neverthel ess escal ate i nto custody, thereby
triggering the need for Mranda warnings, where the totality of the
ci rcunst ances shows that a reasonabl e person woul d under st and t hat
he was being held to "the degree associated with a formal arrest,"”

Stansbury v. California, 511 U S. 318, 322 (1994) (per curiam

(internal quotation marks omtted). Relevant factors bearing on
whet her an investigatory stop has evolved into a de facto arrest
I ncl ude "whet her the suspect was questioned in famliar or at |east
neutral surroundings, the nunber of |aw enforcenent officers
present at the scene, the degree of physical restraint placed upon
t he suspect, and the duration and character of the interrogation.”
Ventura, 85 F.3d at 711 (internal quotation marks omtted). Wile
we review the court's factual findings for clear error, the
ultimte conclusion whether a seizure is a de facto arrest
"qualifies for independent review' because it presents a "m xed

question of law and fact.” United States v. Trueber, 238 F.3d 79,

91, 93 (1st Cir. 2001) (quoting Thonpson v. Keohane, 516 U. S. 99,
113 (1995)).
During t he suppressi on hearing, Oficer Alveriotestified

that once he saw the large quantity of cash contained in the bags
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in Fornia' s car trunk, he re-holstered his weapon and handcuffed
and frisked Forni a because he was the sol e | aw enforcenent officer
on the scene, and, in his personal experience, people who may be
traveling with large quantities of drug proceeds nay al so be arned
or may travel with arned escorts. Oficer Alverio explained that
he did not renove the handcuffs even after the local police
of ficers arrived on the scene to assi st hi mbecause he did not know
the officers.

Fornia argues that the totality of the circunstances
establishes that the stop of his car, while initially a valid
i nvestigatory stop, escalated into a de facto arrest triggering the
need for Mranda warnings. Fornia naintains that the conbination
of the officer's display of a gun, his use of handcuffs and a pat-
down search, and his explanation that he was investigating a car
theft would have led a reasonable person to believe he was
effectively under arrest.? |In particular, Fornia argues that he
was subjected to custodial interrogation because Oficer Al verio
questioned him while he was handcuffed. |Indeed, Oficer Alverio
testified during the suppression hearing that he asked Forni a where
the noney in his trunk had conme fromwhile Fornia was handcuffed,

and that Fornia responded that the noney was from his notorcycle

20At t he suppression hearing, Oficer Alverio hinself used the
word "arrest"” to describe his restraint of Fornia during the stop
of his car. However, Oficer Alverio clarified that he restrained
Fornia only for safety purposes and not because he was arresting
Fornia for a crine.
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busi ness. Wiile the governnent did not introduce this particular
statement at trial, Fornia maintains that the statements he nade
after the handcuffs were renoved in response to questioning by
ot her Task Force agents shoul d have been suppressed because they

were derived fromthe sanme Mranda violation. See United States v.

Byram 145 F.3d 405, 409-10 (1st GCr. 1998) ("where the Mranda
violation is not nmerely technical, where there is a substantial
nexus between the violation and t he second statenent, and where the
second statenent is not itself preceded by an adequate M randa
war ni ng, " suppression of subsequent voluntary statenents nmay be
war r ant ed) .

The district court concluded that Fornia was not
subjected to custodial interrogation at any time during the stop
and therefore that no Mranda violation occurred. The court
recogni zed "two arguably coercive facts" in support of Fornia's
M randa violation clainms: Oficer Alverio's drawi ng of his gun and
his use of handcuffs. As the court correctly noted, however,
neither the wuse of handcuffs nor the drawing of a weapon
necessarily transforns a valid Terry stop into a de facto arrest.
Trueber, 238 F.3d at 94 (officer's drawi ng of weapon whil e asking
suspected narcotics trafficker to step out of vehicle at night does
not transform entire investigatory stop into de facto arrest);

United States v. Acosta-Colon, 157 F.3d 9, 18 (1st G r. 1998) (the

"use of handcuffs in the course of an investigatory stop does not
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automatically convert the encounter into a de facto arrest"). As
the court had previously found, O ficer Alverio briefly drew his
weapon out of Fornia's view and for defensive purposes only.
Simlarly, based on Oficer Alverio' s testinony, the district court
found that "reasonable safety concerns perneated the [officer’s]
decision to use [handcuffs]."

VWiile an officer's drawing of his gun and use of
handcuffs m ght in sone situations weigh nore heavily in favor of
a finding that a detention has escalated into a de facto arrest,
the district court found that nunerous other factors weighed
agai nst such a determnation in Fornia's case. Specifically, the
court observed that the stop took place at the side of "a busy
public street with a heavy volune of traffic,” and that, initially,
Oficer Alverio "was the only officer on the scene.” In addition,
the court found that "the handcuffs were renoved when other
surveillance team nenbers arrived, and only remained on [Fornia]
for ten or fifteen mnutes.” Finally, the court noted that "the
interaction between the . . . officers and Fornia was not
confrontational or bellicose.”

These factual findings were not clearly erroneous. Based
on these findings, the court supportably canme to the ultimte
conclusion that Fornia' s detention was a valid investigatory stop
that did not require Mranda warnings. Wile a reasonable person

in Fornia's situation would certainly have understood that he was
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under investigation for a crinme, the stop, given the facts as found
by the district court, "lacked the coercive el enent necessary to
convert it into something nore draconian,"” based on the totality of

t he circunstances. Ngai Man Lee, 317 F.3d at 32. The district

court thus properly denied Fornia's notion to suppress his
statenents on the ground that they were obtained as a result of a
violation of his Fifth Amendnent right to protection agai nst self-
i ncrim nation.
B. Ineffective Assistance of Counsel

In his pro se brief, Fornia clains that he was deprived
of his Sixth Amendnment right to effective assistance of counsel at
hi s suppression hearing. Under the Suprene Court's decision in

Strickland v. Washington, 466 U S. 668 (1984), to establish such

a violation, "a defendant nust show that counsel perforned

unr easonably and that prejudice resulted therefrom" United States

v. Mena-Robles, 4 F.3d 1026, 1034 (1st Cir. 1993). Fornia all eges

that his pre-trial counsel perforned deficiently by denying himthe
opportunity to exercise his constitutional right to testify at his
suppression hearing, which resulted in the denial of his notion to

suppress evidence. 2!

2lForni a specifically notes that if he had been able to testify
at the suppression hearing, he would have described the
conversation he had with the two nmen he net at the bakery, which
was recorded w thout sound on the governnment's surveillance
vi deot ape.
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The record on appeal, however, is devoid of facts
relating to Fornia's interactions with counsel, including whether
counsel informed Fornia of his right to testify at his suppression
hearing, informed himof the constitutional nature of that right,
or sonehow coerced himinto forgoing the exercise of that right.

See Lema v. United States, 987 F.2d 48, 52-53 (1st Gr. 1993)

(di scussi ng consi derations for determ ning whet her defense counsel
coerced or nerely advised client regarding decision whether to
testify). Because the recordis insufficiently developed to permt
"reasoned consideration of the ineffective assistance claim”

United States v. @ enn, 389 F.3d 283, 287 (1st Cr. 2004), Fornia

may rai se such a claimonly on collateral attack in a proceeding

pursuant to 28 U.S.C. § 2255. See United States v. CGenao, 281 F. 3d

305, 313 (1st Cr. 2002). We therefore dismss his ineffective
assi stance of counsel claimw thout prejudice to the filing of a §
2255 petition.
C. Constructive Amendment/Prejudicial Variance

Forni a al | eges that the governnent constructivel y amended
the indictment in 196 by introducing evidence of the conspiracy
alleged in 1528 to prove the conspiracy charged in 196 -- in
effect, trying himfor an of fense other than that alleged in 196 --
inviolation of his Fifth Arendnent right to presentnent of charges
to a grand jury. The governnent argues that Fornia has forfeited

his claimof constructive anmendnent through failure to object to
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the introduction of evidence on that ground or to seek a
continuance or mnmistrial below As we have expl ai ned, however,
after the governnment rested its case, Fornia's counsel noved for an
acquittal on the ground that the conspiracy the governnent had
attenpted to prove in 196 was indistinguishable fromthat charged
in 1528 and that the evidence was therefore insufficient to prove
the conspiracy charged in 196. In his notion for a new trial
Fornia also argued that he had been prejudiced at trial by the
government's failure to <clarify which of the tw charged
conspiracies it was attenpting to prove in 196. Fornia' s claimis
t hus preserved.

The Presentnent Cl ause of the Fifth Amendnent provides
that "[n]o person shall be held to answer for a capital, or
ot herwi se i nfanmous crine, unless on a presentnent or indictnment of
a Gand Jury" (with exceptions not relevant to this case).
Accordingly, "after an indictnment has been returned[,] its charges
may not be broadened through anendnent except by the grand jury

itself.” Stirone v. United States, 361 U S. 212, 215-16 (1960)

(citing Ex Parte Bain, 121 U S. 1 (1887)). An indictnment has been

constructively anmended in viol ation of the Present nent Cl ause "when
the charging terns of the indictnent are altered, either literally
or in effect, by prosecution or court after the grand jury has | ast

passed upon them" United States v. Fisher, 3 F.3d 456, 462 (1st

Cr. 1993) (internal quotation marks and citation omtted). Such
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an anmendnent may occur through the "adm ssion of evidence of an

of fense not charged by the grand jury." United States v. Dunn, 758

F.2d 30, 35 (1st Cir. 1985).

Forni a argues specifically that the governnment tried him
for the offense of participating in a conspiracy in which he was an
"owner of drugs," as charged in 1528, as opposed to the conspiracy
charged in 196, in which he was identified as a "transporter[] of
drug[s] or noney" and anot her individual was identified as the only
"head and owner drug point." However, the statutory offense
charged against Fornia in 196, and the offense the governnent
proved at trial, was conspiracy to distribute in excess of five
kil ograns of cocaine in violation of 21 U S.C. § 846. Role in the
conspiracy is not an el enent of that offense. Thus, Fornia' s claim
does not involve an alleged constructive anendnent of 196 to
I ncl ude "an of fense not charged by the grand jury," Dunn, 758 F.2d
at 35, but rather an alleged variance from the indictnent, which
"occurs when the charging terns remai n unchanged but when the facts
proved at trial are different from those alleged in the
indictment,"” Fisher, 3 F.3d at 463.

Though related, clains of constructive anendnent and
prejudicial variance differ in at | east one inportant respect. "A
constructive anendnment i s consi dered prejudicial per se and grounds
for reversal of a conviction.™ 1d. By contrast, "[v]ariance is

grounds for reversal only if it affected the defendant's
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substantial rights.” 1d. (internal quotation marks omtted). In
short, "[s]o long as the statutory violation remains the sane, the
jury can convict even if the facts found are sonmewhat different
than those charged -- so long as the difference does not cause

unfair prejudice.” United States v. Twitty, 72 F.3d 228, 231 (1st

Cr. 1995).

Fornia argues that the governnment's proof at trial
inmperm ssibly varied fromthe allegations in 196 by establishing
that his role in the alleged conspiracy was not that of a
"transporter[] of drug[s] or noney" in someone else's drug
di stribution operation, but that of an "owner of drugs,” which
Fornia sold to Torres, who, in turn, sold themto co-conspirators
indicted in 196. Indeed, while the governnent introduced evi dence
that Fornialiterally "transport[ed]" drug proceeds in the trunk of
his car, the governnent introduced no evidence whatsoever that
Fornia "transport[ed]"” the cash in the trunk of his car to or for
anyone el se. Rat her, Torres testified that it was he who
di stributed the cocai ne he purchased fromFornia to the individual
identified in the indictnent as #1, "head and owner drug point,"
and other indicted co-conspirators. Torres also testified that he
then coll ected cash fromother co-conspirators and delivered it to
Fornia as partial paynent for the cocaine Fornia had supplied
Because the governnent's evidence of Fornia's role in the

conspiracy differed fromthe role of a "transporter[] of drug[s] or
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noney" in a conspiracy in which another individual was identified

as the "head and owner drug point," as alleged in the indictnent in
| 96, there was a variance between the governnent's proof at trial
and the charge alleged in the indictnent.

Neverthel ess, Fornia fails to establish any prejudice
resulting from the variance. The question "whether a variance

affected a defendant's substantial rights" is subject to de novo

review. United States v. Whbey, 75 F. 3d 761, 774 (1st Cr. 1996).

Fornia points out that the grand jury that returned the indictnent
in 196 never had an opportunity to assess the governnent's evi dence
that he was an owner of drugs, since the governnment acknow edges
that it discovered the facts alleged in 1528 only after 196 had
al ready been returned. ?> Fornia's argunent m sapprehends the nature
of the substantial rights protected by the prohibition on
prejudicial variance from an indictnent, nanely, the rights to
"have sufficient know edge of the charge against [one] in order to
prepare an effective defense and avoid surprise at trial, and to

prevent a second prosecution for the sane offense.” United States

v. Tornpos-Vega, 959 F.2d 1103, 1115 (1st Cr. 1992).2

20f course, a different grand jury did indict Fornia for
conspi racy based on those facts in |528.

22Anot her purpose for the protection against variance from an
i ndictnent, not at issue here, is to prevent prejudicial spillover
in cases involving multiple co-defendants. Tornos-Vega, 959 F.2d
at 1115.
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The record shows that Fornia had anple notice of and
anpl e opportunity to prepare to neet the government's evidence
before trial. "The governnent need not recite all of its evidence
in the indictnent, nor is it limted at trial to the overt acts

listed in the indictnment.” United States v. |lnnanprati, 996 F.2d

456, 477 (1lst Cr. 1993). Here, however, prior to trial, the
government disclosed its intention to introduce evidence in 196
relating to Fornia's ownership of drugs as alleged in 1528.% That
evidence was relevant to central factual disputes in 196, for
exanple, whether the nmoney in Fornia' s trunk represented drug
proceeds (as distinct from|legal business proceeds), and whet her
Fornia shared an interest in the sales and distribution activities
of others. Further, Fornia' s particular role in the conspiracy
alleged in 196 was unrelated to his defense theory; rather, Fornia
was wel | aware that his "central defense [in 196] needed to be that

he was not part of [the] organization -- as a [transporter of drug

22Pursuant to Fed. R Evid. 404(b), "[e]vidence of other
crimes, wongs, or acts is not adm ssible to prove the character of
a person in order to show action in conformty therewith. It my,
however, be adm ssible for other purposes . . . provided that upon
request by the accused, the prosecution in a crimnal case shal
provi de reasonabl e notice in advance of trial, or during trial if
the court excuses pretrial notice on good cause shown, of the
general nature of any such evidence it intends to introduce at
trial."™ Prior to trial, the governnent argued both that it had
conplied with the disclosure requirenents of Fed. R Evid. 404(b)
and that in any event the evidence of acts alleged in 1528 did not
fall within the scope of that rul e because the "crinmes, wongs, or
acts" of which it sought to introduce evidence were not "other
crinmes, wongs or acts" but were intrinsic to the crinme of
conspiracy to distribute cocaine charged in |96
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proceeds, owner of drugs], or in any other capacity." United

States v. Alicea-Cardoza, 132 F.3d 1, 6 (1st Gr. 1997) (no

| nper m ssi bl e variance where defendant was indicted "for being a
conspi rator/trigger man but t he evi dence proved him a
conspirator/runner"). Accordingly, Fornia was not msled by the

government's evidence at trial to "defend hinself on the wong

grounds. " I d. Fornia was thus able to "prepare an effective
defense and avoid surprise at trial." Tornos-Vega, 959 F.2d at
1115.

Finally, the trial court detected the potential for
prejudice to Fornia's ability to avoid a successi ve prosecution for

t he sanme of f ense based on the governnent's introducti on of evidence

relating to the charges in 1528 -- including evidence of Fornia's
role in that conspiracy -- to prove the conspiracy charged in |96.
However, as we discuss below in Part |11, any such prejudice was

cured by the governnent's dismssal of the conspiracy count in
| 528. Because the variance failed to affect Fornia's substantia
rights, we reject his challenge to his conviction in 196 on the
ground of constructive anmendnment or prejudicial variance.
III. I528 DOUBLE JEOPARDY CLAIM

Fornia appeals the denial of his notion to dismss the
indictment in 1528 on double jeopardy grounds. The governnent
argues that Fornia has waived his double jeopardy claim by

objectingtoits notion to consolidate the cases for trial, thereby
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"elect[ing] to have the two offenses tried separately and
persuad[ing] the trial court to honor his election.” Jeffers v.

United States, 432 U. S. 127, 152 (1977) (plurality op.). VWhile the

record is silent on Fornia's reasons for objecting to the
governnment's notion, which was made during a pre-trial conference
t hree days before Fornia's trial began in 196, Fornia maintains on
appeal that his objection was based solely on his inability to
prepare to try both cases on such short notice rather than as an
attenpt to "persuade" the trial court of his "election" to face
separate trials. 1d. The governnent points out that Fornia could
have sought a continuance. In denying the governnent's notion
however, Judge Carter, who was sitting in Puerto Rico by specia
designation for a limted period of tine, clearly announced his
intention "to try this case,” neaning the 196 indictnment. Under
t hese circunstances, we treat Fornia's claimas preserved.®

The availability of double jeopardy protection is a

constitutional question reviewable de novo. United States .

Lanoue, 137 F.3d 656, 661 (1st Cr. 1998). Under the Fifth

Amendrent, no person shall "be subject for the sanme offence to be
twice put in jeopardy of life or linb." Anmong the purposes for
double jeopardy protection is the prevention of "repeated

2As we have noted, Fornia also expressly reserved the right
to appeal his conviction in 1528 on double jeopardy grounds,
despite his guilty plea, pursuant to Menna v. New York, 423 U. S
61, 62 (1975) (per curiam (double jeopardy clai mnot automatically
wai ved by guilty plea).

-32-



prosecutions for the same offense,” Oregon v. Kennedy, 456 U. S
667, 671 (1982), pursuant to "a constitutional policy of finality

for the defendant's benefit," United States v. Jorn, 400 U. S. 470,

479 (1971) (plurality op.).

Fornia's doubl e jeopardy claimis narrowin scope. Wile
t he Doubl e Jeopardy C ause protects against "the danger that, in
conspiracy cases, the government mght . . . partition[] a single
conspiracy into separate prosecutions” by prohibiting successive
prosecutions for conspiracies with identical features, United
States v. Morris, 99 F.3d 476, 480 (1st GCr. 1996), Fornia
ultimately faced only one conspiracy prosecuti on because the second
conspiracy count against him was eventually dismssed.?® Fornia
t heref ore does not all ege that he was prosecuted twi ce for the sane
violation of the sanme statute, 21 U S.C. § 846.

Nor does Fornia nmake the futile argunent that he could
not be successively prosecuted in 1528 for substantive drug
of fenses that were the objects of a drug conspiracy for which
Forni a had al ready been prosecuted in 196. Under the traditional

test announced in Bl ockburger v. United States, 284 U.S. 299, 304

2°As we have di scussed, Judge Carter expressed concerns about
doubl e jeopardy during Fornia' s trial in 196 after the governnent
i ntroduced evi dence of the conspiracy all eged in Count One of |528.
After arguing that the conspiracy charged in 1528 was different
fromthat in 196, the government |ater represented that it would
seek to dismiss the conspiracy count in 1528. It so noved in July
2002, after Fornia noved to dismss 1528 on double jeopardy
gr ounds.
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(1932), "where the sane act or transaction constitutes a violation
of two distinct statutory provisions, the test to be applied to
deternm ne whether there are two offenses or only one, is whether
each provision requires proof of a fact which the other does not."
Fornia's sequential prosecutions under different statutes fully

satisfy the Blockburger test. "In order to establish a violation

of 21 U S.C. 8§ 846, the Governnment need not prove the conmm ssion of

any overt acts in furtherance of the conspiracy.” United States v.

Shabani, 513 U.S. 10, 15 (1994). Conversely, no agreenent need be
proven to secure a conviction for a substantive drug of fense under
21 U S.C § 841(a)(l). Indeed, it has long been established that
"conspiracy to conmmt a crine is not the sanme offense as the
substantive crinme for doubl e jeopardy purposes,” Lanoue, 137 F.3d
at 662, because "the agreenent to do the act is distinct fromthe

[conpl eted] act itself,” United States v. Felix, 503 U.S. 378, 390-

91 (1992) (internal quotation marks omtted) (adhering to |line of
cases holding that separate prosecutions for conspiracy and for
under | yi ng substantive of fenses do not viol ate the Doubl e Jeopardy
Cl ause).

Fornia attenpts to reach shelter wunder the Double
Jeopardy Clause by a different route. He points out that the
Suprene Court has suggested that even where a successive

prosecuti on woul d ot herwi se be barred under the Bl ockburger test,

such a prosecuti on may nevert hel ess be perm ssi bl e under the Doubl e
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Jeopardy Cl ause where "the additional facts necessary to sustain [a
subsequent] charge ha[d] not [yet] occurred or ha[d] not [yet] been
di scovered despite the exercise of due diligence" at the tinme of
the first prosecution. Brown v. Chio, 432 U S 161, 169 n.7
(1977). Fornia asks us to fashion a new rule by holding that the
Doubl e Jeopardy O ause al so prohi bits successive prosecutions that

woul d not ot herwi se be barred under the Bl ockburger test where, in

the exercise of due diligence, the governnment could have brought
t he prosecutions in the same proceeding. See Fed R Crim P. 8(a)
(permtting joinder of charges against a defendant in the sane
indictnent "if the offenses charged . . . are of the sane or
simlar character, or are based on the sane act or transaction, or
are connected with or constitute parts of a comobn schene or
pl an").

Fornia's proposed rule is a barely disguised attenpt to
resurrect the "same transaction" test for determning when
successive prosecutions are barred by the Double Jeopardy C ause.
Such a test, "which would require the Governnent to try together
all offenses (regardless of the differences in the statutes) based

on one event," has been "consistently rejected by the [ Suprene]

Court." United States v. Dixon, 509 U S. 688, 709 n.14 (1993).

I nstead, "the performance of a Bl ockburger analysis conpletes the

judicial task in a successive prosecution case." Mrris, 99 F. 3d

at 480. Even where, as in Fornia's cases, prosecutions for
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different offenses nmay be suitable for joinder, successive
prosecutions are perm tted under the Doubl e Jeopardy C ause so | ong

as the of fenses pass the Bl ockburger test, withits "focus[] on the

statutory elenments of each offense.™ United States v. Colon-

Gsorio, 10 F.3d 41, 43 (1st Cr. 1993). We therefore reject
Fornia's claim that his prosecution in 1528 was barred by the
Doubl e Jeopardy O ause solely because the government, in the
exercise of due diligence, could have brought the charges in a
superseding indictnent or could have nore pronptly noved to
consolidate 196 and 1528 for trial.?

IV. SENTENCING IN I96 AND I528

A. Background

Under 21 U S.C. 88 846 and 841(b)(1)(A), Fornia was
subject to a statutory mandatory mninmum sentence of 10 years'
i mprisonment and a maximumterm of |ife inprisonnent for each of
his convictions, giventhe jury's finding in 196 and his adm ssions

in his guilty pleas in 1528 that the quantity of cocaine involved

2"Fornia's reliance on two decisions by our sister circuits
that all egedly adopt such arule is msplaced. See Rashad v. Burt,
108 F.3d 677 (6th GCr. 1997); United States v. Reed, 980 F. 2d 1568
(11th Cr. 1993). Not only are the circunstances of Fornia's
sequenti al prosecutions factually distinguishable, but these cases
are of limted applicability even in their originating circuits.
See United States v. Forman, 180 F.3d 766, 770 (6th Cr. 1999)
(l'imting | anguage in Rashad that may conflict with Dixon to apply
only to the specific circunstances present in Rashad); United
States v. Maza, 983 F.2d 1004, 1008 n.8 (11th Cr. 1993)
(characterizing as dicta language in a case cited in Reed as
authority for a due diligence rule inposed by the Doubl e Jeopardy
Cl ause).
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i n each of fense exceeded 5 kil ograns. Under the federal Sentencing
Quidelines, Fornia's sentence in each case was limted to a
narrower Cui delines Sentenci ng Range (" GSR') based on an assessnent
of his Crimnal Hstory Category and a total offense |evel
cal cul ated by identifying a "' base offense | evel' corresponding to
the crinme for which [he was] convicted, as nodified by nandatory
"adjustnents' which take into account certain aggravating or

mtigating factors.” United States v. Austin, 239 F.3d 1, 5 (1st

Cr. 2001).°2

W recount the facts pertinent to Fornia' s sentencing as
gl eaned from"uncont ested porti ons of the presentence i nvestigation
report[s] and the transcript[s] of the sentencing hearing[s]."

United States v. Joutier, 966 F.2d 24, 25 (1st GCr. 1992). On the

nor ni ng of Decenber 5, 2002, the court held a sentencing hearing in
1 96. The court cal cul ated Fornia's base offense | evel as 34 for a
drug offense involving 21 kilograms of cocaine. See US S. G 8§
2D1. 1(a) (3). The court arrived at this 21-kilogram figure by

dividing the total anmount of drug proceeds seized from Fornia

28A reviewing court ordinarily "appl[ies] the edition [of the
Sentencing Guidelines] in effect at the tinme of sentencing.”
United States v. Martin, 363 F.3d 25, 32 n.3 (1st Cr. 2004). In
Fornia's case, that would be the edition that went into effect on
Novenber 1, 2002. For reasons that remain unclear, Fornia's
presentence investigation reports were prepared according to the
2000 cGuidelines. The parties have pointed out no differences in
t he 2000 and 2002 versions of the Cuidelines applicable to Fornia,
nor have we detected any. Al references to the Guidelines
t hroughout this opinion are thus to the 2002 edition.
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($281,926) by the amount Torres testified that he paid Fornia per
ki | ogram of cocai ne ($13,000), as recommended in the presentence
i nvestigation report ("PSR') for 196. The court then found that
Forni a had been "a manager or supervisor (but not an organi zer or
| eader) and the <crimnal activity involved five or nore
participants or was otherw se extensive" within the meaning of
US S G § 3B1.1(b), warranting a three-|evel upward adjustnent to
reach a total offense | evel of 37. The court declined to i npose an
upwar d adj ust nent sought by t he governnent for the specific offense
characteristic of possessionof afirearm U S S.G 8§ 2D1.1(b)(1).
The court also declined to i npose an acceptance of responsibility
downwar d adj ust nent because Fornia had gone to trial in 196. See
USSG §8 3E1.1, cnt. n.2 (adjustnent for acceptance of
responsibility generally unavail able to defendant who "puts the
government to its burden of proof at trial by denying the essenti al
factual elements of guilt"). The court then sentenced Fornia to
the mninmm sentence, 210 nonths' inprisonnent, wthin the
appropriate GSR for an offender in Crimnal Hi story Category |
(210-262 nont hs), and i nposed a fine of $5000 and a five-year term
of supervised rel ease.

Later that afternoon, the <court held a separate
sentencing hearing in 1528. The court determ ned that the quantity
of drugs involved in all conduct relevant to the charged offenses

was the sumtotal of the anmounts involved in the four substantive
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counts in 1528, or 170 kilograns.?  Follow ng the recomendati on
of the PSR in 1528, the court reasoned that "21 of those kil ograns
were the subject of the . . . sentence in [196]" and had al ready
been accounted for by that sentence. Accordingly, the court used
the remai ning quantity, 149 kil ograns, to cal cul ate a base of fense
l evel of 36 in 1528. The court then found that Fornia "was an
organi zer or leader of a crimnal activity that involved five or
nore participants or was ot herw se extensive” within the nmeani ng of
US S G 8§ 3Bl.1(a), warranting a four-level upward adjustnment to
reach a total offense |evel of 40. The court also found, based on
the government's representation and the description in the PSR
prepared in 1528, that tw indicted co-conspirators who had pled
guilty in 1528 had placed Fornia in possession of a firearmduring
a drug-related incident. The court accordingly inposed a two-| evel
upward adjustnent for the specific offense characteristic of
possession of a firearm during a drug offense, US S G 8§
2D1.1(b)(1), reaching a total offense | evel of 42. Because Fornia
pled guilty to the four counts in 1528, however, the court inposed
a three-|level decrease for acceptance of responsibility, U S S G
8 3E1.1(b), lowering the total offense level to 39. Finally, based

on Fornia's "prior undi scharged sentence" inposed that norning in

%Al t hough Fornia pled guilty to the factual basis for each of
the substantive counts in 1528, he admtted only that each count
i nvolved a quantity in excess of five kilograns of cocai ne.
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196, the court awarded three crimnal history points to place
Fornia in Crimnal H story Category Il. US S.G 8§ 4Al.1(a). The
court then sentenced Fornia to the maxi num sentence, 365 nonths'
i mprisonnent, within the applicable GSR (292-365 nonths), to run
concurrently as to the four substantive counts, but consecutive to
the sentence of 210 nonths' inprisonment in 196, for a total term
of inprisonnent in both cases of just under 48 years.3* The court
al so i nposed a fine of $250,000 and a five-year termof supervised
release to run concurrently with the term of supervised rel ease
i mposed in 196. The court declined Fornia's request for a downward
departure on the basis of alleged prosecutorial m sconduct.
Fi nal |y, the court determined that no ot her mtigating
circunstances -- neither Fornia's deportability nor his allegations
of disparity in his sentence as conpared with those of his co-
defendants -- warranted a downward departure.
For ni a appeal s hi s sentences on nul ti pl e grounds, severa

of which are interrelated. Specifically, Fornia argues that: (1)
the district court inposed nandatory sentence enhancenents based
solely on judicially found facts, increasing the sentence in each

case beyond the maxi num aut hori zed by jury-found or adnmitted facts

3%Expl aining its decision to i npose the maxi mumsentence in the
GSR, the court cited Fornia's crimnal history, including his
conviction in 196 as well as a prior conviction from 1975 that was
mentioned in each of his PSRs but which had been excluded fromthe
Crimnal H story Category calculation in each case pursuant to
US S G 8§ 4Al1.2(e). The court nade no reference to the 1975
conviction during sentencing in |96.
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in violation of Booker; (2) the court erred by failing to use the
same drug quantity involved in the conspiracy in 196, 21 kil ograns,
to sentence Fornia on the four substantive counts in 1528 because
the cases involved related conduct, see U S.S.G § 1B1.3; (3) the
court inposed a consecutive rather than a concurrent term of
I nprisonment in 1528, including role-in-the-offense sentence
enhancenments based on the same conduct in each case, in violation
of Fornia's Fifth Amendnent rights to due process and protection
agai nst doubl e jeopardy; (4) the court inproperly assigned crim nal
hi story points on the basis of Fornia' s sentence for the conspiracy
conviction in 196 to increase his sentence in 1528, see U S.S.G 8§
4A1.2; (5) the court inproperly denied Fornia's notion to
consolidate his cases for sentencing and failed to group the counts
in both indictnents, see U S.S. G 88 3D1.1-3D1.5 and 5GL. 2(b)-(c);
(6) the role-in-the-offense sentence enhancenment in 196 violates
the Presentnment C ause of the Fifth Anendnent; and (7) the evidence
was insufficient to support, by a preponderance of the evidence,
the court's inposition of role-in-the-offense enhancenents in both
196 and 1528, see U S S.G 8§ 3Bl1.1, and the "specific offense
characteristic" adjustnent for possession of afirearmin 1528, see
US S G 8§ 2D1.1(b)(1). As we discuss below, our disposition of
Fornia's clains of Booker error obviates the need to address his

ot her sentencing cl ai ns.
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B. Booker Error

After briefing was conpleted and oral argunent held in
this case, the Suprenme Court decided Booker, in which the Court
precluded, on Sixth Amendnment grounds, a sentencing court from
i mposing a sentence on the basis of judicially found facts that
"exceed[s] the maxinmum authorized by the facts established by a
plea of guilty or a jury verdict", Booker, 125 S. . at 756, but
"only insofar as the sentence resulted from a mandatory system

i nposi ng bi ndi ng requi renents on sentencing judges,"” United States

v. Ant onakopoul os, 399 F.3d 68, 75 (1st G r. 2005). Because "the

mandatory nature of the Guidelines . . . raised constitutiona
concerns,"” id., the Court elimnated such concerns by striking the
statutory provision that renders the Sentenci ng Gui del i nes bi ndi ng
on federal courts, 18 U S.C. 8§ 3553(b)(1).%

Fornia cited Apprendi v. New Jersey, 530 U.S. 466 (2000),

in his witten objections to the draft PSR in each of his cases as
a ground for objection to the inposition of role enhancenents or

adjustnents for possession of a firearm3 W therefore treat his

3The Court also struck 18 U . S.C. § 3742(e), which authorized
appel l ate courts to engage in de novo review over certain aspects
of federal sentencing. Booker, 125 S. . at 764. The Court |eft
the remainder of the Act, including the requirenent that a
sent enci ng court cal cul ate and consi der t he sentence reconmended by
the Guidelines, 18 U S.C. 8 3553(a)(4), untouched. Antonakopoul os,
399 F.3d at 76.

32As we have discussed, the district court inposed role
enhancenents in both cases, but inposed an upward adjustnent for
possession of a firearmin 1528 only.
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cl ai ms of Booker error as preserved on appeal and subject to review

for harm ess error. Antonakopoulos, 399 F.3d at 76.3% As a result

of the Supreme Court's renedial decision, Booker error is
est abl i shed whenever "a def endant's CGui del i nes sentence was i nposed
under a mandat ory QCui del i nes system " whet her or not the sentencing
court relied on judicial fact-finding to increase the sentence
beyond the maxi num authorized by jury-found or admtted facts.

Ant onakopoul os, 399 F.3d at 75. Under harml ess error revi ew of

Booker claims, in order to avoid a remand for resentencing under
advi sory Cui del i nes,

the governnment has the burden of proving
beyond a reasonabl e doubt that the error did
not affect the defendant's substantial rights.
That is, we nust be convinced that a |ower
sentence woul d not have been inposed had the
Gui del i nes been advisory. This is an
extrenely difficult, but not inpossible,
standard to neet.

Vazquez-Rivera, 2005 W. 1163672, at *10, = F.3d at .. \Were a

def endant assails, as a constitutional violation, the inposition of
enhancenents that bring his sentence above the maxi num sentence

authorized by jury fact-finding or admtted facts -- a virtua

3Fornia al so raised a clai munder Blakely v. Wshington, 542
us _ , 124 S. C. 2531 (2004), in his reply brief. Because
Fornia's cl ai ns of Booker error are preserved and t herefore subject
to harm ess error review, no supplenmental briefing was invited from
or submtted by the parties in the wake of Booker or
Ant onakopoul os. See Ant onakopoulos, 399 F.3d at 83 (permtting
parties to submt supplenental briefing on consequences of the
panel ' s decision for unpreserved clains of Booker error). Fornia
did, however, file a letter pursuant to Fed. R App. P. 28(j)
appri sing the panel of these deci sions.
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prerequisite for the preservation of a claimof Booker error3* --
"factual certainty alone"” in support of such enhancenents "woul d
not be sufficient to show beyond a reasonabl e doubt that the judge,
acting under an advi sory Qui delines system would have applied the
sane sentence on the basis of those factors.” 1d.

Applying this standard to Fornia's sentences, we cannot
conclude with the requisite certainty that the district court would
not have i nposed | ower sentences in each of his cases under a non-
mandat ory Cuidelines regine. As our description of Fornia's
multiple clainms of Quidelines error suggests, the Guidelines
sentenci ng here was conplex. 1In response, the court inposed the
m ni rum sentence under the GSR for the conspiracy conviction in
96, the maxi num sentence under the GSR for the convictions on the
four substantive offenses in 1528 (with those sentences being
concurrent to each other), and then nmade the naxi num sentence
consecutive to the minimumsentence. On its face, this m xture of
| eni ency and stringency is unusual, and the reasons for these
choices are not entirely clear. This observation is not a
criticism The court faced a particularly difficult sentencing
probl em because the closely related cases were prosecuted and

sentenced in separate proceedings, requiring the court to treat

34 n Ant onakopoul os, we stated, "[t]he argunment that a Booker
error occurred is preserved if the defendant bel ow argued Apprendi
or Blakely error or that the QGuidelines were unconstitutional."
399 F.3d at 76.
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Fornia's cases as simultaneously related, yet separate, for
pur poses of sentencing within the confines of a mandatory
Gui del i nes regi ne.

I ndeed, the court appears to have been mndful of the
desirability of mtigating the consequences of the governnment's
decision to bring successive prosecutions against Fornia in its
subtraction of 21 kilograms of cocaine from the total quantity
involved in the offenses in 1528 because that portion had al ready
been "the subject of the . . . sentence in [196]." The Guidelines
encour age such attention to the potential unfairness of duplicative
puni shment resulting solely fromprosecutorial charging decisions.
For exanple, U S.S.G 8 5GIL.3, under which Fornia was sentenced to
a consecutive term of inprisonnment in 1528, "was designed 'to
mtigate the possibility that the fortuity of tw separate

prosecutions wll grossly increase a defendant's sentence.

United States v. Caraballo, 200 F.3d 20, 27 (1st Cr. 1999)

(quoting Wtte v. United States, 515 U. S. 389, 404-05 (1995)). To

that end, subsection (c) contains a policy statenment favoring the
"achi ev[ ement of] a reasonabl e puni shnment” even where a sentencing
court retains the discretion to inpose a wholly concurrent,
partially concurrent, or wholly consecutive sentence.

W deem it unnecessary and inadvisable to discuss
Fornia's many clains of Quidelines sentencing error further;

suffice it to say that we cannot concl ude beyond a reasonabl e doubt
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that the court woul d have resol ved the many interrel ated sent enci ng

issues it faced in precisely the sane manner by "inpos[ing] the

same sentence in the absence of mandatory Guidelines." Vazquez-
Rivera, 2005 W 1163672, at *10, __ F.3d at __ . W are

particularly reluctant to make presunptions in the face of such a
severe total punishnment, a sentence of nearly 48 years -- virtually
alife sentence. W therefore conclude that both cases shoul d be
remanded for resentenci ng under Booker. However, our decision to
remand for resentencing should not be read as a "suggestion or a
prediction that [Fornia's] sentence[s] wll necessarily be

altered.” United States v. Heldeman, 402 F.3d 220, 224 (1st Cr

2005) .

V.
Fornia's convictions are affirmed; his sentences on t hose
convictions are vacated. W remand for resentencing consistent
with this opinion.

So ordered.
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