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BOUDIN, Chief Judge. This is an appeal from an order

dism ssing with prejudice a nedical mal practice action brought by
Rosa M Arroyo- Vel azquez ("Arroyo") and other fanm |y nenbers; the
di sm ssal was based on their attorney's failure to conply with case
managenent orders. The primary defendants were Hospital Hernmanos
Mel endez, Inc. ("the hospital”), which operates a facility in
Bayanon, Puerto Rico, several of its doctors, and unnaned i nsurers.
The background is as foll ows.

On August 5, 1997, Arroyo underwent surgery at the
hospital for an ovarian cyst. Serious conplications ensued and
several further operations were performed at the hospital; if
Arroyo's account is credited, there were serious nedical blunders,
consi derabl e suffering and permanent inpairnents. |n due course,
she left the Hospital and began treatnent at the Johns Hopkins
Hospital in Baltinore ("Johns Hopkins"). In Novenber 1999, she and
her co-plaintiffs brought this diversity action in federal court
agai nst the defendants.

Astatute of limtations def ense was asserted--the Puerto
Rico statute is one year, 31 P.R Laws Ann. 8§ 5298(2) (1990)--and,

after nmultiple extensions of tinme, opposed by the plaintiffs in

August 2000. It is not clear how nuch, if any, discovery was
conducted in this initial period—seem ngly not nuch. In all
events in Cctober 2000, the statute of limtations defense was

rejected by the district court, apparently because a prior action
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had been brought in state court and dism ssed w thout prejudice,
thereby tolling the limtations period. See 31 P.R Laws Ann. 8§

5303 (1990); King v. TL Dallas & Co., 270 F. Supp. 2d 262, 270

(D.P.R 2003).

There followed two years of funmbling trial preparation
until the case was finally dismssed by the district court on
August 19, 2002. To recount all of the pertinent discovery
probl enms and protests woul d take pages, but it appears that from
the outset Arroyo's trial counsel (not her counsel on this appeal)
found it difficult to neet ordinary discovery obligations; this he
attributed in part to unspecified fam |y problens of his own during
the initial year. Because nost of the ¢trial preparation
difficulties are only background for the later dismssal, it is
enough to sunmarize the main thenes.

First, it is often hard to find doctors to testify
agai nst ot her doctors, and apparently especially hard in this case.
But Arroyo's counsel conpounded the problem by nam ng successive
experts and then having to replace them either because they had
never commtted thenselves or because they withdrew.! He also
failed to produce expert reports on time and had difficulties in

produci ng prom sed experts for depositions. O course, the

1'n the sumer of 2001, plaintiffs represented to the court
that, after Dr. Mark Talam ni, one of Arroyo's treating physicians
at Johns Hopki ns, had refused to be their expert w tness, they had
contacted sone twenty-five doctors before finally finding a
repl acenent.
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def endants' own retention and preparation of experts were hostage
to these del ays.

Second, for obvious reasons the defendants wanted to
procure Arroyo's treatnent records fromthe tinme she had spent at
Johns Hopki ns. The records were arguably relevant to her past
treatment at the defendant hospital and to her suffering and
current condition; in addition, one of her treating physicians at
Johns Hopkins was initially named as an expert and then (when he
disclainmed this status) as a fact witness for Arroyo. These
records were the subject of discovery requests directed to Arroyo
and, perhaps foolishly, her counsel repeatedly undertook to provide
t he records—-al t hough they were not in Arroyo's direct control --and
repeatedly failed to produce the full collection.

Third, Arroyo's counsel appears to have had trouble
conpleting interrogatory answers. Here, the details are |ess
clear; possibly some of the answers depended on expert wtness
positions or nedical records that were thenselves difficult to
obtain. It is undisputed that even by the begi nning of May 2001,
al nrost a year and a half after the conplaint was filed, plaintiffs
had fail ed to answer adequately vari ous defendants' interrogatories
or docunent requests, all of which had been sent to them many
nont hs bef ore.

After disposing of the statute of limtations issue in

Oct ober 2000, the district court set a final pretrial conference



for February 27, 2001, with trial for May 24, 2001. This schedul e
was several tinmes postponed, usually at the defendants' behest
because of Arroyo's delays in furnishing the expert reports,
medi cal records, and interrogatory answers. There were also
deposition scheduling difficulties for which blame is |less easily
apportioned.

In response to these probl ens, the defendants foll owed a
dual track. On the one hand, they filed notions to conpel and, as
the delays inpinged on their preparation, notions to reschedul e
pre-trial conferences and trial dates. On the other hand, the
defendants al so fil ed successive notions over a two-year period to
di sm ss the conplaint based on the failure of Arroyo's counsel to
neet deadlines.? For a time, the district court denied such
requests on technical grounds or w thout explanation, although a
small nonetary penalty was inposed on Arroyo's counsel for not
providing tinmely answers to interrogatories.

G adually, in the second half of 2001 and early 2002

Arroyo began to accunul ate expert reports,?® although the Johns

2Motions or supplenments to notions enlarging on the requests
for dismssal appear to have been filed by one or nore of the
def endants on or about: April 23, 2001; April 27, 2001; My 3,
2001; May 18, 2001; June 19, 2001; Novenber 29, 2001; Decenber 6,
2001; Decenber 12, 2001; January 25, 2002; and June 18, 2002.

Dr. José GratacOs (gynecology) filed an expert report on
August 31, 2001. Dr. Antonio Gonzalez (an economst) filed an
expert report on January 8, 2002, relating to the extent of Ms.
Arroyo's financial damages. Dr. Virgilio Brunet-Cardona (general
surgery) filed an expert report on February 14, 2002.
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Hopki ns records and depositions of the experts remained in arrears.
On February 14, 2002, a date scheduled for a final pretrial
conference, the parties met with the court to work out further
di scovery plans. The court ordered Arroyo to produce the remaini ng
Johns Hopki ns docunents i ncludi ng progress notes, physician orders
and nurses' notes within 30 days. Arroyo's counsel was told that
the failure to produce would result in sanctions.

In the sanme hearing the district court noted that
depositions of three doctors to be called by Arroyo (Drs. José
Gratac6s and Virgilio Brunet-Cardona as experts and Dr. Mark
Talam ni as a fact witness) and one econonics expert (Dr. Antonio
Gonzal ez) were now schedul ed on specific dates from May 14, 2002,
t hrough June 27, 2002. The court gave the defendants until August
30, 2002, to nanme their own experts and the court set a new
pretrial conference for QOctober 30, 2002, warning that no further
conti nuances would be allowed and that sanctions would follow if
anyone i npeded the proceedings further.

In June 2002, the hospital noved to conpel discovery or
to dism ss the case because t he Johns Hopki ns records had still not
been produced in full and because the deposition of Arroyo's
physician fact wtness, Dr. Mirk Talamni, had been further

deferred.* In August 2002, another defendant noved to defer the

‘' n the sane nonth, another one of the defendant doctors, Dr.
O ga Rodriguez-Rivera, obtained an unopposed dismssal of the
cl ai rs agai nst her because the expert reports offered no theory of
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deadline for nam ng his own experts because the deposition of an
Arroyo expert wtness, Dr. Virgilio Brunet-Cardona, had been
deferred. In both instances the wi tnesses were anong the four
whose deposition dates had been listed in the February 14
conference mnutes and in both cases the defendant bl anmed Arroyo's
counsel for the deferral.

On August 19, 2002, the district court entered an order
dism ssing plaintiffs' case against all of the remaini ng def endants
under Rule 16(f) for "failure to abide by the Court's case
managenent schedule.” The court noted that the pendi ng notions by
the hospital and Martinez were unanswered by the plaintiffs, and
recounted the defendants' allegations that the mssing Johns
Hopki ns docunents had not been produced, that plaintiffs had
“"failed to arrange for the deposition of Dr. Talinmani (sic) to be
taken on June 27, 2002, as ordered by the Court,"” and that "the
deposition of Dr. Virgilio Brunet which was schedul ed by the Court
for May 14, 2002, was cancelled by plaintiffs and reschedul ed for
August 1, 2002."

The court then said:

The record i s plagued with i nstances of
non-conpliance by plaintiffs and their

attorney with discovery deadlines and Court's

Orders. For the nost part, the Court has been

tolerant, although it did previously sanction

plaintiffs' attorney in the anount of $600. 00
for his untinely subm ssion of answers to

wr ongdoi ng di rected agai nst her.
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i nterrogatories. The Court had observed

before that plaintiffs had evidenced a

"“continuing pattern of delays." It only

appears to have progressed for the worse.

These latest incidents reported by

novants in their notions only serve to

denonstrate plaintiffs' contumaci ous di sregard

for the discovery schedule and deadlines

established by the Court. They have seriously

hanpered defendants' preparation for trial,

and in so doing have disrupted the orderly

progress of this case toward its resolution.

Clearly, they nerit the inposition of the

har shest of sanctions: dism ssal.

On August 28, 2002, Arroyo's counsel filed a notion to
alter or anend the judgnent. Fed. R Civ. P. 59(e). He said that
the reason the nost recent notions to dismss and conpel had not
been answered was that they had been sent to his fornmer address and
not to a new one identified by himin May 2001 in an informative
notion. Counsel also offered explanations for the rescheduling of
the depositions and said that he had already given the defense in
March 2002 all of the Johns Hopkins docunents he coul d obtain.

The defendants fil ed an opposition to the Rule 59 noti on,
arguing on the basis of circunstantial evidence that Arroyo's
counsel had likely received the notions at his old address. The
oppositions also quarreled in detail with counsel's aneliorating
expl anations for the deposition delays. The defense al so asserted
that the Johns Hopkins docunents were still inconplete. On
Novenber 18, 2002, the district court denied the notion wthout

opi ni on, making no findings on any of the disputed points (e.g.,



whet her counsel had received the notions), and this appeal
f ol | owed.

The cases commonly say that a dismissal for failure to
conply with scheduling orders is tested on appeal under an abuse of

di screti on standard. E.q., Tower Ventures, Inc. v. Cty of

Westfield, 296 F.3d 43, 46 (1lst Cr. 2002). Strictly speaking
this test applies primarily to the overall balancing of
considerations pro and con, such as the extent and repetitive
character of the defaults, deliberateness, prejudice to the
opposi ng party, adequate warning, and a range of simlar common
sense concerns. See Robson v. Hallenbeck, 81 F.3d 1, 2-3 (1st Gr.
1996) .

In this case, we are concerned primarily with a judgnment
call but one that rests in substantial neasure on disputed
assunptions of facts; indeed, appellants' main attack is primrily
upon those assunptions. |If there are pertinent factual findings
underpinning a dismissal or pure issues of law raised by the
appeal, these issues are tested by the ordinary standards

(respectively, clear error and de novo review). See Caneron V.

Oto Bock Orthopedic Indus., 43 F.3d 14, 16 (1st Cr. 1994).

In dismssing the case, the district court's initial
judgnment was surely colored by the failure of Arroyo's counsel to
respond to the final notions to dismss or conpel. Yet there

appears to be no dispute that Arroyo's counsel had noved his office



and had provided notice, and that, according to their respective
certificates of service, the notions in question were nailed to the
wrong address. In the Rule 59 notion, Arroyo's counsel flatly
denied receiving them the defendants in response offered sone
i nference evidence to the contrary,® but no explicit findings were
made by the district court.

If counsel did receive the papers and failed to answer,
this last straw after a history of delays would be fatal. Yet on
this record we cannot ourselves conclude that he did receive the
docunments and we are unwilling to inpute such a finding to the
district judge based on her sumary denial of Arroyo's Rule 59
notion; sonetines an inplicit finding is obviously intended or
inferable but in this case it would have been hard to resolve the
di spute without an evidentiary hearing. Yet, it is not clear that
the counsel's failure to respond to the defendants' notions was
i ntended by the judge as a specific reason for the dism ssal.

Based on the di sm ssal order, the district judge nay have

been principally concerned with the failures as to deposition

Defendants claim that at |east sone of the correspondence
that they sent to the wong address was received by plaintiffs
counsel, as evidenced by a deposition notice that they sent to
counsel's old address on My 22, 2002, and which counsel
subsequently forwarded on to Dr. Talamni on My 29, 2002.
Def endants al so claim that none of the nptions were returned to
themas undeliverable. In addition, counsel for defendant Martinez
filed an affidavit fromhis secretary, in which the secretary says
that the August 2002 notion to request an extension of tinme for
notifying expert witnesses was in fact sent to the correct address
despite the wong address appearing on the certificate of service.
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schedul i ng and docunent production that her dism ssal order had
i dentifi ed. And, conceivably, the judge found the explanations
gi ven by Arroyo's counsel in the Rule 59 notion to be i nadequate to
excuse these scheduling and production gaffes and, against the
background of prior delays, found this enough to justify the
di sm ssal --whet her or not counsel's failure to answer the notions
was excusabl e.

If all of the district court's expressed concerns as to
schedul i ng and producti on were borne out by supportable findings or
even by record evidence identified by the defendants, we would
affirm Gven the record of delays by plaintiffs' counsel and the
court's clear warning on February 14, 2002, three post-warning
defaults would be enough to justify the dism ssal, severe though
the sanction woul d be. But, once again, the situation is nore
conplicated than appears on the surface.

The weakest of the charges—at least on this record--is
that Arroyo's counsel violated the court's scheduling order by
failing to produce Dr. Talam ni for deposition on June 27, 2002.
The court's dismssal order said that at the February 14, 2002,
conference, "[p]laintiffs were [] ordered to arrange for the
depositions of two of their experts [Drs. Talam ni and Brunet] on
May 14, 2002 and June 27, 2002, respectively.” On appeal, Arroyo

objects that there was no formal order to this effect; rather,
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along with other formal orders, the "m nutes of proceedi ngs" sinply
list the depositions and dates.

Wth or without a formal order, the mnutes reflect the
schedul e as an understandi ng of the court and the parties; thus, an
unjustified failure to <carry through could reasonably be
sanctioned. The difficulty is that Dr. Tal am ni was not an expert
wi tness biddable by plaintiffs' counsel but, at |east by 2002
merely a fact witness designated by Arroyo. Odinarily, it would
be def ense counsel s' job to subpoena such a wi tness for deposition.
Here, defendants seem to be arguing that Arroyo's counsel had
represented to them that he could produce Dr. Talamni on the
specified date and then failed to carry through.

In his Rule 59 notion, Arroyo's counsel explained (and
the record confirnms) that he had had great difficulty in getting
the doctor to cooperate. However, whether Arroyo's counsel nade
comrtnments or representations that he should not have nade and
coul d not keep is nmuch |l ess clear. Wthout that, defendants do not
get very far by blamng Arroyo's counsel for failure to nove
pronptly after the February conference to nail down Dr. Talamni's
agreenment to appear. There are no findings by the district court
on this issue.

As to Dr. Brunet, he was an expert wi tness for Arroyo, so
Arroyo's counsel had a responsibility to produce him for the

schedul ed deposition listed in the court's order, cf. Barrett v.
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Atl. Richfield Co., 95 F.3d 375, 380-81 (5th Cir. 1996), but it is

common ground that the doctor failed to appear because he had to
undertake an energency surgery on the deposition date— obviously
sonet hi ng over whi ch counsel had no control. The defense says that
the deposition should have been rescheduled nore quickly (it
finally occurred on August 1, 2002) but it is hard to tell w thout
findings how far the re-scheduling delay was counsel's fault and
how far due to the doctor's own conmm tnments.

The Johns Hopkins records are a different story. Here,
it is undisputed that Arroyo's counsel undertook to produce them
was ordered finally to do so by the court within 30 days of
February 14, 2002, under threat of sanction, and never nanaged to
produce the conplete set.® So far as we can tell, counsel never
shoul d have subjected hinmself to such a commitnent; Arroyo did not
control the records directly and it woul d probably have been enough
for her counsel to provide a witten release fromher and | eave it
to the defense to depose Johns Hopki ns and secure the records from
it.

This is only partial mtigation. Arroyo' s counsel could

not promse to secure the records, fail to protest about the

®l ndeed, it appears that he had earlier been directed by court
order of July 17, 2001, to produce the records within thirty days.
Bet ween July 17, 2001, and February 14, 2002, plaintiffs' counsel
apparently failed to produce any additional docunments. On March
13, 2002, he produced sone, but not all of the m ssing records, but
the extent of the remaining deficiency has never been addressed by
the district court.
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obligation or tine limts, and then excuse the failure to conply by
sayi ng he had done his best. Nor is it an answer that, after the
di sm ssal, Arroyo's counsel said that his client had a year earlier
provi ded the defense with a general rel ease granting access to her
hospital records. Still, there is no finding that Arroyo
ultimately fail ed to produce any docunents that he reasonably coul d
have or even that there presently exist any docunments that Arroyo
has failed to produce.

Finally, the district court relied upon a background of
prior delinquencies: "[t]he record is plagued wth instances of
non- conpliance by plaintiffs and their attorney wth discovery
deadlines and Court's Oders.” On appeal, Arroyo's appellate
counsel makes little attenpt to challenge this characterization
beyond saying that the district court did not seriously sanction
earlier defaults. G ven that there were earlier defaults as to
deadlines, this cuts nore against Arroyo's position than in favor

Qur own unaided review of the record suggests that

Arroyo's counsel was regularly in default on small itens;’ and, on

"For exanple, Arroyo's counsel was late in filing a response
to defendants' notion that plaintiffs be required to post a non-
resi dent bond, and when the court finally did order the plaintiffs
to post a bond, plaintiffs posted it |late. Counsel also failed to
answer defendants' May 18, 2001, notion that the district court
reconsider its decision on one of their previous notions to
dismss--this failure to respond pronpted the district court to
order the plaintiffs to show cause why the case should not be
di sm ssed for |ack of prosecution--plaintiffs finally filed their
response on June 25, 2001. See also note 6 above.
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one occasion, he failed to appear for a scheduled pretrial
conference, saying that his cal endar was faulty. Further, counsel
was guilty of failures to neet discovery deadlines, seek necessary
extensions, or even respond in tinely fashion to defendants’
filings.

Odinarily, we would affirmthe dismssal where, as in
this case, the plaintiff's counsel had a history of mssed
deadl i nes and del ays, was given a clear |ast chance warning and
defaul ted again—here by the failure to produce all of the Johns
Hopkins records. This is so even though Arroyo may well have a
serious nedi cal mal practice claim prejudice to the defendants from
the delay is unspecific, and the two doctors in question have now
been deposed. Trial courts cannot manage their heavy case | oads
unl ess appeal s courts back themup agai nst an attorney's disregard
of deadl i nes.

But in this instance three of the charges against
plaintiffs' counsel (failure to answer the notions and the two
del ayed depositions) are sinply i nsupportabl e without fact findings
that have never been made; the fourth charge (Johns Hopkins
records) is borne out but involves partial conpliance (perhaps as
much as was possible). What remains is only the charge that
Arroyo's counsel regularly mssed deadlines, but it is not clear
that nmuch that occurred after February 14, 2002, nade the situation

WOr se.
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Despite the denial of the Rule 59 notion, we are far from
clear that the district court would have exercised its discretion
to dismss if—--as may be the case-—(1) Arroyo's counsel never
recei ved the noti ons because defense counsel sent themto the wong
address, (2) the court concluded that Arroyo's counsel was not at
fault as to the deposition delays, and (3) the extent of counsel's
efforts to secure the m ssing Johns Hopkins records were known.

Accordingly, because the dismssal rests on at |east
t hr ee unsupported prem ses and sone uncertainty attends the fourth,
we think it prudent to remand for further consideration. Wthout
limting the scope of the district court's authority, we note
several options that are avail able. The nobst obvious, if the
district court is so disposed, is to determ ne whether the
plaintiffs' counsel did receive the defense notions and failed to
answer, or was significantly at fault as to the scheduling of
depositions. An affirnmative supportable answer as to either would
in our view adequately support the dism ssal.

Al ternatively, the district court is free to conclude
that t hese excavations into past history are nore troubl e than they
are worth and to lay down strict conditions for the future conduct
of the case. These could include limtations on plaintiffs' proof
or recovery if past del ays have provably handi capped t he defense;

anple latitude for the defense to conplete their own di scovery and
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preparations; and a very tight rein on whichever counsel ends up
representing the plaintiffs in the district court.

Nei t her side has covered itself in glory in this case.
If the district judge does end up dism ssing the claim as she nay,
Arroyo is well warranted in converting her nedical malpractice
claiminto one for possible |l egal mal practice. As for the defense,
it has admttedly been abused by the toleration of past delays by
Arroyo's counsel; but if defense counsel had sent the notions to
the right address and so indicated on their certificates, the
present uncertainty would |likely have been sorted out by now and
greatly sinplified this appeal.

The judgnment of dismssal as to Hospital Hernmanos
Mel éndez, Inc., Dr. Juan Martinez-Rodriguez, and Dr. JeslUs Seda-
Ramirez is vacated and remanded for further proceedi ngs consi stent
with this opinion. This vacation does not reflect the dism ssal of
t he cl ai ns agai nst Dr. O ga Rodriguez-Rivera, fromwhich plaintiffs
have not appeal ed. Each side shall bear its own costs on this

appeal .
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