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CYR, Senior Circuit Judge. GCeorge Correia appeals the

district court order which denied his petition for a wit of habeas
corpus, see 28 U S.C. 8§ 2254, in which he contended that a state
trial court judge violated due process by vindictively punishing
him for exercising his right to a jury trial on various crim nal
charges. W affirm

I

BACKGROUND

On Septenber 8, 1995, petitioner asked a Boston-area car
deal ership salesman for permssion to test-drive a 1989 Corvette.
During the ensuing drive, Correia absconded with the vehicle. Four
days | ater, a Boston police officer saw Correia as he was driving
the Corvette in the Beacon H |l area. Unaware that the Corvette
was stolen, the officer pulled it over after noting that it had
neither a valid license plate nor a current inspection sticker. As
the officer approached the Corvette on foot, Correia abruptly sped
away fromthe scene, | eading State and Boston police [hereinafter:
“police”] on a prolonged high-speed car chase on downt own Boston
streets and adjacent freeways. During the chase, Correia
reckl essly drove the wong way down one-way streets, crashed into
several other police and civilian vehicles, repeatedly refused
police denmands to surrender at gunpoint, attenpted to run over
several on-foot police officers, and finally managed to strike a

police officer with the vehicle. This vehicular ranpage caused
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severe bruises and lacerations to a police officer, as well as
spinal injuries to a civilian autonobile driver.

In due course, Correia was indicted in Suffolk County
Superior Court on forty-eight counts: speeding (4 counts), driving
to endanger (4), driving with a suspended |icense (1), assault and
battery with a vehicle (6), assault wth a vehicle (6), receiving
stolen goods (2), leaving the scene after causing personal injury
or vehicular damages (17), driving the wong way on a one-way
street (2), and failing to stop for a police officer (6).

Prior to the jury trial, Correia informed the presiding
superior court judge that he mght agree to plead guilty.
Wher eupon the judge i nforned Correia that he probably woul d i npose
a 5-to-7 year prison sentence should Correia enter a guilty plea.
However, shortly thereafter Correia elected to proceed to trial.
Finally, disregarding the court’s advice, Correia elected to
represent hinself at trial

Following trial, the jury convicted Correia on twenty-one
of the forty-eight counts: assault and battery with the Corvette
(1 count); assault with the Corvette (1); receiving stol en goods
(2); leaving the scene after causing personal injury or vehicle

danmage (11); and failing to stop for a police officer (6).* The

The trial court allowed the governnment's pretrial notion to
dismss 20 of the 48 counts, and the jury eventually acquitted
Correia on 5 of the 6 counts charging assault and battery with a
vehicle, and 2 of the 6 counts charging assault with a vehicle.
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trial judge denied Correia’ s ensuing notions for a newtrial, and
sentenced himto inprisonnent for 12 to 17 years, well within the
sentenci ng range prescribed by statute.

The Massachusetts Appeal s Court affirmed the convictions
and sentences in an unpublished opinion, and the Suprene Judici al
Court denied the ensuing application for further appellate review.
In February 2002, Correia submtted the instant habeas corpus
petition to the United States District Court for the D strict of
Massachusetts, which denied the requested relief and issued its
certificate of appealability. Correia now appeals from the
district court order denying the petition for habeas corpus.

IT

DISCUSSION

Correia contends that the Massachusetts Appeals Court
unreasonably applied clearly established United States Suprene
Court precedent in rejecting his claim that the trial court
vi ndi ctively punished himfor refusing to enter a guilty plea prior
to trial by inposing a 12-to-17 year prison term rather than the
5-to0-7 year termwhi ch woul d have been i nposed had Correia entered
aguilty plea. As evidence of the all eged vindictiveness, Correia
relies upon (i) the large nunerical differential between the
pretrial and post-trial sentencing ranges; (ii) the jury acquittals
on many of the nore serious charges in the indictnment; and (iii)

the comments made by the trial judge during trial, suggesting that
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the trial judge hinself believed that Correia was guilty and that
the trial was a waste of judicial resources.

We review denials of habeas corpus relief de novo,

i nquiring whether the state-court decision is “contrary to, or
i nvol ved an wunreasonable application of, clearly established

[ Suprenme Court precedent].” 28 U.S.C. 8§ 2254; see WIllians v.

Taylor, 529 U S. 362, 404-05 (2000). A state-court decision
contravenes the “unreasonabl e application” criterion when, though
it correctly identifies the pertinent United States Suprene Court
rule, its application to the particular facts of the case at bar is
obj ectively unreasonable. [d. at 409-10.

In affirmng the conviction notwithstanding Correia's
"vindictive sentencing” claim the Massachusetts Appeals Court
relied upon three grounds : (1) the trial court cited objective,
non-vi ndi ctive reasons for inposing a higher sentence follow ng
trial; (2) thetrial court neither stated nor inplied that Correia
woul d receive a higher sentence if he did not plead guilty; and (3)
at no tinme did the trial court evince a belief that the trial was
a waste of judicial resources.

In the event a crimnal defendant successfully appeals
his conviction and the sanme trial judge inposes a stiffer sentence
followng a retrial, the presunption arises that the harsher
sentence was a product of judicial vindictiveness in response to

the defendant's rightful recourse to the appellate process; yet



this presunption is rebuttable provided the record contains
obj ective evidence which adequately explains the nobre severe

sent ence. See United States v. Goodwin, 457 U.S. 368, 373-74

(1982); North Carolina v. Pearce, 395 U. S. 711, 726 (1969); United

States v. Mena-Robles, 4 F.3d 1026, 1037 (1st Cr. 1993).

The sane presunption nmay ari se when a crim nal defendant

rejects a plea agreement — and with it the prospect of a nore
l enient sentence - and elects instead to exercise his
constitutional right toajury trial. See, e.qg., Johnson v. Vose,

927 F.2d 10, 11 (1st Cr. 1991). The two situations differ, of
course, in that a higher sentence after a remand and retrial alters
a judge’s previously i nposed puni shnment, whereas a hi gher sentence
after a failed plea bargain is not a retreat from a previously
i nposed sentence, and as here, is likely to reflect additiona
evi dence adduced at trial and the |oss of a discount for pleading
guilty.

In any event, as this presunption is designed to
safeguard against the risk of actual vindictiveness - as
di stinguished fromthe nere fact that the sentencing court deci ded
to inpose a harsher sentence following a trial or retrial - the
presunption “arises only in circunstances ‘in which there is a

“reasonable likelihood” that the increase in sentence is the

product of actual vindictiveness.’” [d. (citing Alabama v. Sm th,

490 U. S. 794, 799 (1989)) (citations omtted; enphasis added).



Absent such a "reasonable |Iikelihood," the aforenentioned
presunption is never triggered, and the defendant nust instead
establish actual vindictiveness. See id.

The record in the instant case sinply cannot support a
determ nation that the Massachusetts Appeals Court unreasonably

applied the pertinent |legal principles. See Wllianms, 529 U S. at

405. First, the nmere fact that the post-verdict sentence exceeded
the "plea bargain” sentence by sone seven to ten years is
insufficient, inand of itself, to indicate a reasonable |ikelihood
of actual vindictiveness. For one thing, unlike a verdict of
guilty, an admission of guilt properly warrants the sentencing
court’s consideration of a nore lenient sentence than m ght
ot herwi se be inposed in appropriate response to the defendant’s
crimnal conduct. See Smith, 490 U. S. at 802. Thus, the five-to-
seven year prison sentence proffered to Correia during the plea
bar gai ni ng process does not reflect a true assessnment of Correia's
crimnal culpability, in that it plainly included a substanti al
di scount for | eniency.

As for the remai ni ng aspect of the differential, normally
the sentencing court inposes a post-verdict sentence after
consi dering the evidence presented at trial. In contrast, a plea-
bar gai ned sentence normally is predicated upon a nore rudinentary
record of the alleged crimnal conduct, such as the description in

the indictnment, and/or a presentence report. See id. at 801.



I ndeed, the sentencing judge in this case adverted to this very
consi deration in sentencing Correia, explicitly observing that both
the governnent’s graphic trial presentation regarding the sheer
reckl essness of the Correia ranpage, and Correi a' s apparent | ack of
renorse, see id. (“[T]he defendant’s conduct during trial may give
the judge insights into [the defendant’s] noral character and

suitability for rehabilitation.”), accounted in substantial part

for the decision to inpose the harsher sentence.?

2At the sentencing hearing, the judge stated:

For the record, | wish to nake a statenent because
t he sentence inposed here is substantially greater than
t he sentence discussed at the outset of this trial when
there was the prospect of a quilty plea. Si nce that
time, 1’ve come to know the details of the crines
i nvol ved here and the character of the defendant a | ot
better than I knew when | woul d have been content with a
much | ower sentence. In ny wldest imagination | could
find it difficult to find a worse possible scenario for
the aftermath or the consequences of a stolen notor
vehicle. As | reviewed ny notes, | counted over twenty
vehi cl es that were danaged, smashed i nto sone way by the
operation of that vehicle that norning. It has got to be
m racul ous that no one was killed as a result of this.
There was, however, one man seriously injured and he is
still suffering the consequences of the conduct of the
def endant that day. The conduct of the defendant on the
date in question evidenced an absolutely total disregard
for the lives of anyone and the property of everyone. 1In
the conduct of his acts that day he viciously attacked
any police officers trying to stop him He was obviously
going to stop at nothing, or for nothing, | should say,
and ultimately forced the police to use gunfire to stop
hi mon the corner of Washi ngton and Marginal. During the
conduct of the trial, he has denonstrated absolutely no
renmorse for what has gone on that day. On the contrary,
he has converted hinself from a perpetrator of serious
crinmes to a victimof police brutality because of the
fact that he forced themto use gunfire to stop him on
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Conpared with the sparse infornmation available to the
trial judge at the pretrial conference,® consisting of little nore
than a recitation of the charges set forth in the indictnment, see
supra Section I, the trial record abundantly denonstrates not only
the gravity of the alleged crimnal conduct, but the increased risk
of serious bodily harmto which Correia exposed not only the |aw
enforcenent officers involved, but any hapless civilian who

happened to be in his way. Cf. Pearce, 395 U S. at 723 (“Atrial

judge is not constitutionally precluded, in other words, from
i mposi ng a new sentence, whether greater or less than the original
sentence, in the |ight of events subsequent to the first trial that
may have thrown new light upon the defendant's ‘life, health,

habits, conduct, and nmental and noral propensities.’””) (citation

that occasion. | see no prospect of rehabilitation for
this defendant and consequently have sentenced him as |
have.

3Correia points solely to the trial judge's pretrial
observation that Correia “practically w ped out half of the Boston
Police Departnent and the state troopers, according to the
charges.” (Enphasis added.) Al t hough the quoted observation
plainly reflects a neasure of hyperbole, it was neither made in the
presence of the jury nor purported to be a premature assessnent of
Correia’ s level of culpability, as distinguished froma recounting
of the known and undi sputed consequences of Correia s conduct as
set forth in the indictnent. See, e.q., Taylor v. Kincheloe, 920
F.2d 599, 608 (9th G r. 1990) (finding trial judge' s description of
charged offenses, as “execution style slayings,” not evidence of
vindi ctiveness, “since it is obvious that a judge nay consi der the
circunstances of the offense in maki ng a sent enci ng deci si on, [and]
[ Alabama v. Snmith, 490 U.S. 798 (1989)] is founded on the notion
that this is exactly what we expect judges to do.”).
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omtted). For instance, when a police officer initially approached
the vehicle Correia was driving — blatantly stol en sonme four days
earlier in the imrediate presence of a car salesman — Correia
sinply sped of f onto busy downt own Boston streets, even driving the
wong way down a one-way Street. When heavy traffic bl ocked
Correia’s escape, just as another police officer approached
Correia's stationary vehicle on foot, Correia attenpted to back the
car over the officer. \Wereupon the officer’s partner fired shots
as Correia sped away, at tinmes driving directly onto sidewal ks
occupi ed by pedestrians. Shortly thereafter, Correia drove the
vehicle directly at and struck another police officer attenpting to

stop him at an intersection,* then collided with several other

“Correia further contends that the jury acquittals on seven of
t he nine counts of assault and/or battery with a vehicle render the
trial judge' s post-verdict sentence vindictive. He naintains that
since the jury acquitted himof several charges that he assaulted
police officers, the trial court inproperly considered that “[i[n
the conduct of his acts that day he viciously attacked any police
officers trying to stop him” Correia devotes one conclusory
paragraph to this contention, and cites no supporting authority.
See United States v. Sanchez, 354 F.3d 70, 80 n.4 (1st Cr. 2004)
(noting that appellate argunent raised in perfunctory manner is
wai ved). Although Massachusetts awarguably linmts the sentencing
court's authority to consider *“acquitted conduct” in inposing
sentence, see Commonwealth v. Goodw n, 605 N. E. 2d 827, 830 (Mass.
1993); cf. United States v. Reyes-Echeverria, 345 F.3d 1, 7 (1st
Cir. 2003) (noting that court nmay sentence for acquitted conduct if
governnent proves it by preponderance of evidence), Correia was
convicted on two counts of assault and/or battery with the vehicl e,
three counts of |eaving the scene after causing personal injury,
and six counts of failure to stop for a police officer. Thus, it
was i n no sense i nproper for the sentencing judge to point out that
Correia had “attacked” police officers. See Goodwi n, 605 N. E. 2d at
831 (“In making th[e] [sentencing] assessnent, the judge may
consider many factors which would not be relevant at trial
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parked cars while attenpting to extract hinself from this same
encount er.

When yet another officer stopped himon Storrow Drive,
and approached Correia s car with revol ver drawn, Correia suddenly
reversed his vehicle into a Volvo, causing spinal injuries to its
driver. Ignoring the police officer’s orders to stop, Correia
pronptly sped of f over the center island separating Storrow Drive.
In so doing, he collided head-on with several vehicles in his path,
and attenpted to run over two other policenen patrolling on foot,
who were forced to respond by firing their revolvers at the vehicle
whi ch Correia was driving. While returning to downtown Boston
Correia attenpted to evade two police cruisers which were in
pursuit, drove into three cruisers positioned to road-block his
vehi cl e, then backed into a private vehicle, injuring its driver.
The police officers who converged upon the scene fired their
weapons at the Correia vehicle, wounding him Undi scour aged,
Correia then proceeded to resist arrest. The police officers were
required to extract Correia forcibly fromthe vehicle in order to
effect the arrest.

At trial, Correia tendered the defense that (i) he
initially fled not because he was driving a stolen vehicle, but

because he was operating without a license, and (ii) he continued

i ncluding hearsay information about the defendant's character,
behavi or, and background.”).
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his flight in self defense, when the police m stook hi mfor anot her
armed fugitive and fired shots at him However, the record
reflects that this "other fugitive" was bl ack; whereas Correia is
whi t e.

In Iight of the denonstrated di screpancies between the
pretrial and post-verdict records, the Massachusetts Appeal s Court
conclusion — that the harsher sentence inposed by the trial judge
was based upon factors other than vindictiveness — did not renotely
constitute an unreasonable application of United States Suprene
Court precedent. “[I]f it is reasonably clear that the judge
reshaped the inpost nerely as a neans of bringing original
sentencing intentions to fruition after sone new devel opnent had
intervened, a need for enploying the Pearce presunption never

arises.” United States v. Pimenta-Redondo, 874 F.2d 9, 13 (1st

Gir. 1989).°5

°For these same reasons, Correia’'s reliance upon decisions
such as Inre Thirteen Appeals Arising Qut of San Juan Dupont Pl aza
Hotel Fire, 56 F.3d 295 (1st G r. 1995), is unavailing, given that
such deci sions involved situations in which the sentencing judges
offered no rationale for inposing the harsher sentences. See id.
at 311 (“Though we have great confidence in [the district judge],
his silence on this subject | eaves the award open to a perception
t hat appell ants have been penalized for successfully prosecuting
their previous appeals.”) (enphasis added); United States v.
Mazzaferro, 865 F.2d 450, 458 (1st GCir. 1989) (“In the face of such
silence, we cannot rule out the possibility that the sentence was
inmposed in retaliation for [defendant’s] insistence to stand
trial.”) (enphasis added). Al so, Mazzaferro involved a direct
appeal from the conviction, as distinguished from a coll ateral
habeas corpus petition. Finally, in a habeas corpus proceedi ng,
factually simlar decisions of the lower federal courts my
“infornf the habeas inquiry in sone instances, but only Suprene
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Furthernore, as Correia nust concede, the sentencing
j udge nade no comrent what soever which mght even renotely inply
that he intended to inpose a harsher post-verdict sentence in the
event the defendant did not accept a plea bargain. ., e.q.,
United States v. Crocker, 788 F.2d 802, 808 (1st Gr. 1986)

(finding that presunption arose because sentencing court stated:
“l think inposing upon the time and resources of the Court to try
a case which should not be tried is an inposition which deserves
consideration when it cones tinme for me to sentence and I will do

so.”); Longval v. Meachum 693 F.2d 236, 237 (1st Cir. 1982) (sane,

where judge stated: “lI strongly suggest that you ask your client
to consider a plea, because, if the jury returns a verdict of
guilty, I mght be disposed to inpose a substantial sentence.”).
As the instant record contains no explicit or inplicit threat of
any such inpermssible |inkage, no presunption of vindictiveness

was triggered, see Johnson, 927 F.2d at 12 (noting that such

linkage is “crucial in establishing a reasonable |ikelihood of

vindi ctiveness”); see also Mena-Robles, 4 F.3d at 1037, and the

burden to prove actual vindictiveness resided with Correi a.
In an attenpt to denonstrate objective evidence of
vi ndi ctiveness, Correia contends that the trial judge made conments

during trial which suggested pique at Correia s decision to demand

Court cases can serve as definitive benchmarks. See Rashad v.
Wal sh, 300 F.3d 27, 35 (1st G r. 2002).
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a jury trial. Quite the contrary, none of the coments even
remotely suggested that the court intended to punish Correia for
rejecting the plea agreenment proffered prior to trial. I n
excluding Correia s “necessity” defense during the course of a
notion hearing, the trial judge stated: “You were a one-nan
wr ecki ng crew, and sonehow this was justified in sone way?” Rather
than utilizing this statement to convey his view of Correia s
guilt, the trial judge plainly and correctly chose to express the
opinion that the far-fetched clai madvanced by Correia — that he
sinply eluded police in self defense — was undeservi ng of credence

by any rational factfinder. See United States v. Wasman, 700 F.2d

663, 666 (11th Cir. 1983) (noting that judge’'s evidentiary rulings,
if correct on nerits, normally are insufficient evidence of either

bias or vindictiveness), aff’'d, 468 U S. 559 (1984); Conmmpbnwealth

v. Pike, 701 N E 2d 951, 958 (Mass. 1998) (noting that crimna
defendant not entitled to “necessity defense” instruction absent
conpetent evidence fromwhich jury rationally could infer that he
had no effective legal alternative for avoiding an i mm nent harm
ot her than to engage in crimnal conduct for which he was charged).
In the other instance, the trial judge stated: “W are
not going to start at the beginning of this thing and go through
all the [police radio] transm ssions, M. Correia, we have done
that already.” Far froman expression of displeasure that Correia

was trying his own case, the trial judge obviously was advising the
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pro se Correia — not an attorney — to refrain from introducing
plainly repetitive evidence, thereby needl essly wasting judicial

resources. See Commonwealth v. Jackson, 647 N E. 2d 401, 405 (Mass.

1995) (“[T]he judge [did not] prejudicially conduct the trial by
limting the introduction of cunulative evidence and excl uding
i nproper questions. No | enience is required on the part of the
judge or prosecutor toward a pro se defendant.”).

Finally, the court explained to Correia that the tria
m ssteps resulting from Correia’ s decision to represent hinself
wer e t he product of his own vol untary deci sion, notw thstandi ng the
trial judge's contrary advice. See id. (“There is no judicial
obligation to protect a pro se defendant from his lack of |ega
training.”). Rather than suggesting that the trial judge di ssuaded
Correia fromexercising hisright toajury trial, this observation
pl ainly suggests that the trial judge had encouraged Correia to go

totrial with representation by counsel.

As t he Massachusetts Appeal s Court reasonably could — and
did — conclude that the sentence inposed upon Correia conported

with the principles set forth in Smth, see 529 U S. at 405, the

habeas corpus petition was properly denied.

Affirmed.
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