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STAPLETON, Circuit Judge.

l.

Henry Kiyaga (“Petitioner”), acitizen of Uganda, appeal s
the decision of the Board of Immigration Appeals (“BIA’), which
af firmed, wi thout opinion, the Imm gration Judge's (“1J") denial of
his application for asylum The IJ held that Petitioner was barred
from being granted asylum by 8 U S. C. 8§ 1101(a)(42)(B) which
stipulates that an alien is not a refugee for purposes of asylumif
he has persecuted others on account of nationality or politica
opi nion. Petitioner challenges this holding. He also alleges that
the BIA erred in applying its summary affirmance procedure to his
case.

.

Petitioner’s mlitary service in Uganda | asted from 1985
to 1999. In 1985, he began his mlitary career by joining the
Federal Denocratic Arny (“FDA’), a guerilla group opposing then-
Ugandan President O obe. Anot her guerilla group, the Nationa
Resi stance Arny (“NRA’), was commanded by Yoweri Miseveni. The NRA
t oppl ed t he exi sti ng Ugandan governnment in 1986 and i ntegrated the
FDA and other rival factions into one army. Petitioner served with
the NRA, which later changed its nanme to the Ugandan People’s
Def ense Force (“UPDF”), from 1986-1999. Petitioner was placed in
the nmobile unit of the Fourth Division. During that period,

Petitioner was involved in several regional conflicts in Uganda,



Rwanda, and Zaire. Zaire subsequently becane the Denocratic
Republ i ¢ of Congo (“the Congo”).

In 1999, Petitioner was inprisoned by the UPDF
Petitioner asserts that he was jailed for conplaining about the
UPDF' s presence in the Congo, and the death of so nany UPDF
soldiers in the conflict. Petitioner was charged with planning to
pl ot a coup agai nst the UPDF, conspiring to kill fellow soldiers,
conspiring to control Kisangani, Congo, and insubordination.
Ki yaga asserts that he was tortured while in prison. At the 1J
proceedi ng, he provided photographic evidence of his injuries that
he clainmns resulted from the torture. After a few days of
i nprisonnment, Kiyaga was allowed to escape. In Cctober, 1999
Kiyaga fled to the United States.

[T,

Ki yaga applied for asylum claimng that he had suffered
past persecution and had a wel | -founded fear of future persecution.
8 US C 8§ 1158(b)(1). His application was denied. Although the
I J concluded that Petitioner had carried his burden of show ng past
persecution, he held that asylum was barred by 8 USC 8§
1101(a)(42)(B), which provides as foll ows:

The term*“refugee” does not include any person

who ordered, incited, assisted, or otherw se

participated in the persecution of any person

on account of race, religion, nationality,

menbership in a particular social group, or

political opinion

After concluding that Petitioner had the burden of proving he was

-3-



a refugee, the 1J found that Petitioner’s insistence that he had
not persecuted others on political grounds was sinply not credible
and, accordingly, insufficient to carry that burden. The |IJ went
onto find that the “docunentary evidence in the record, as well as
the inconsistencies within the [Petitioner’s] testinony regarding
the killing of civilians, establish by a preponderance of the
evidence that the [Petitioner] persecuted others.”

More specifically, the 1J found that “the record
overwhel m ngly establish[ed] that the UPDF, including the Fourth
Division, was directly responsible for human rights violations
against civilians, on account of their nationality and political
opposition towards the ruling governnent.” The court al so pointed
to specific atrocities commtted by nenbers of Petitioner’s unit
and di vi sion, which occurred while Petitioner was a nenber of that

force. The IJ, citing Fedorenko v. United States, 449 U. S. 490,

494 (1981), held the Petitioner accountable for the actions of his
nobil e brigade unit because “he was present when these incidents
happened, he was issued a uniform and arned with a rifle to
patrol.” The court found that although the Petitioner clainmed that
he never harnmed civilians, the fact that he supplied soldiers with
food, clothing, and other supplies assisted the soldiers in
persecuting others. The |IJ stated that “[b] ecause the [Petitioner]
did not act to stop civilian killings, he enabled persecution on

account of nationality and political opinion.” I1d. Finally, the



IJ noted that, although “activity directly related to a civil war,
such as forced recruitnment, destruction of property, mlitary
attacks or mere nmenbership in an organization is not necessarily
persecution,”! the Petitioner “was involved in activities beyond
the ‘natural occurrences’ of civil war.” The |IJ based this finding
on the fact that Petitioner was a nenber of a governnental
organi zation that participated in gross human rights violations on
account of nationality and political opinion.

The 1J ordered Petitioner renoved to Uganda, and the BI A
summarily affirmed the 1J's decision without opinion. 8 CF.R 8§
3.1(e)(4) (now 8 C.F.R 8§ 1003.1(e)(4)).

I V.

Kiyaga timely petitioned this Court for review of the
BIA's judgnent. W have jurisdiction to reviewthe final order of
removal pursuant to 8 U S.C. 8§ 1252(a). When the BIA applies its
streanl i ned affirmance-w t hout-opinion procedure, see 8 C.F.R 8§

1003.1(e)(4), we review the decision of the IJ. See Al bathani V.

INS, 318 F.3d 365, 378 (1st Cr. 2003) (stating that a court bases
its reviewon the 1J’s decision and the record on which it is based
when the 8 CF. R 3.1(a)(7)% streanlining procedure is used); E

Moraghy v. Ashcroft, 331 F.3d 195, 205 (1st Cr. 2003) (applying

'See Matter of Rodriguez-Majano, 19 |I. & N Dec. 811 (BIA
1988) .

2Now 8 C.F.R § 1003.1(a)(7).
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Albathani to the affirmance w thout opinion procedure in 8 C.F.R
§ 3.1(e)(4)).
V.

To be eligible for asylum an alien has the burden of
showing that he or she is a “refugee.” 8 U S . C. § 1158(b)(1)
Fesseha v. Ashcroft, 333 F.3d 13, 18 (1st G r. 2003). As we have
i ndi cated, under § 1101(a)(42)(B), an alien cannot be a “refugee”
if he or she has assisted or otherwise participated in the
persecution of others on account of political opinions. Nboreover,
as we have further noted, the 1J concluded that if there is
evi dence of such assistance or participation, the “applicant [has]
t he burden of proving by a preponderance of the evidence that he or
she did not so act.” As is evident fromPetitioner’s briefing and
as expressly confirmed by Petitioner’s counsel at oral argunent,
Petitioner does not chal |l enge any of these | egal propositions. Hi's
argunent is rather that the record will not support a finding that
asylumis barred by § 1101(a)(42)(B). W cannot agree.

Evi dence was produced before the 1 J tendi ng the show t hat
the Petitioner had assisted in the persecution of others on account
of a prohibited ground. This included evidence that the UPDF
forcefully relocated civilians into “protected canps.” Civilians

were beaten if they refused to conply. See Amesty | nternational,

Uganda: Breaking the Circle: Protecting Hunman Rights in the

Nort her War Zone (1999). If civilians left the protected canps,
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they were assuned to be nenbers of the opposing force. Evidence
al so indicated that the UPDF nobile troops had shelled villages
where civilians had returned fromthe protected canps to cultivate
crops. Finally, there was evidence that UPDF soldiers in the
Fourth Division were involved in the lynching of civilians on
August 16, 1996, in Qulu, Uganda. This was Petitioner’s mlitary
di vision and he admts to being in Gulu at this tinme. Additional
evidence indicated that the nobile patrol in which Petitioner
served was involved in killing 30 children in the KitgumDi strict
in March of 1998, when it anmbushed a group of opposing forces who
were hol ding the children captive. Finally, evidence was produced
that Petitioner had indicated to an asylumofficer in an interview
that he had killed or harnmed non-conbative civilians on four
di fferent occasions in Uganda.

In response to this evidence, Petitioner attenpted to
carry his burden of showing he was a refugee by offering his own
testinmony that he had never participated in persecuting others.
The 1J concl uded, however, that this testinmony was not credible.
This credibility determnation effectively resolves Petitioner’s
asylum claim because no other evidence was presented to the
Imm gration Court that could prove by a preponderance of the
evidence that Petitioner did not persecute or assist in the
persecution of others. Therefore, if the [1J's credibility

determ nation survives our scrutiny, we nust deny the petition for



revi ew.
The 1J's credibility determnation is reviewed for

substantial evidence and must be upheld if supported by
reasonabl e, substantial and probative evidence on the record

considered as a whole.” Mendes v. INS, 197 F.3d 6, 13 (1st Cr.

1999) (internal quotations omtted); see also Mediouni v. INS, 314

F.3d 24, 26-27 (1st Gr. 2002). W wll reverse a finding of fact,
such as a credibility determnation, only if “the evidence is so
conpel ling that no reasonable fact-finder could fail to reach the

contrary conclusion.” diva-Miralles v. Ashcroft, 328 F.3d 25, 27

(1st Cr. 2003).

The 1J's conclusion that Petitioner’s denial of
participation in persecution |acks credibility was based primarily
on the fact that Petitioner provided inconsistent and evasive
responses to questions regarding his activities while serving in
the UPDF. As the |J explained:

When asked about the one tinme he served on the

front line, he says he never killed any

civilian. On anot her occasion, he says he

never Kkilled any civilians intentionally,

although he may have killed a civilian

accidentally. When asked by the Service on

cross-exam nation, he was unable to give a

strai ght answer.

The 1J also pointed out the Assessnent to Refer, which asserted
that Petitioner had admtted to killing civilians on four
occasi ons, and the statenent about civilians having to die if they

wer e caught between eneny forces. There is substantial evidence
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supporting these conclusions of the |J.
In the Assessnent to Refer, the asylum officer who

interviewed Petitioner asserted that Petitioner had admtted to

killing non-conbative civilians on four separate occasions in
Uganda. He also quoted the Petitioner as stating, “if they
[civilians] were in the mddle, they had to die, ... we were

ordered to do so, we had to fight.”
At Petitioner’s first hearing, he provided the foll ow ng
responses to the governnment’s questions:

Q Sir, did you see civilians being killed
whil e you were involved in conbat in the arny?

A.  Yes, | did.

Q Sir, did you ever kill civilians during
your period in the army?

A No, in time | have never killed a
civilian. I have never killed a civilian
intentional unless it happened by accident][.]
[BJjut | have never killed any civilian

intentionally.

Q Sir, did you ever — do you believe that
you ever killed civilians accidentally?

A. Well, it could be, I cannot say no or yes,

At Petitioner’s second renoval hearing on April 5, 2001,

he stated the foll ow ng:



Q Sir, is it your testinony that throughout
your 13 year mlitary career, you were never
involved in the killing of civilians?

A. Personally, the entire period | was in the
mlitary, | have never killed a civilian nor
tortured one.

Q Sir, did you tell the asylum officer
during your asylum interview that you were

involved in the killing of civilians?

A That question was raised to nme and |
answered him directly that | have never
participated in the killing of civilians.

Petitioner was confronted with the Assessnent to Refer
meno, witten by the asylum officer, quoting the “if [civilians]
were in the mddle, they had to die,” | anguage. The foll ow ng
col |l oquy t ook place:

Q Sir, . . . the docunent says that the

applicant admtted that he has killed or

har med non-conbat civilians on four different
occasi ons.

Q Sir, is now your testinony that you did
not say that you had killed or harned
civilians on four different occasions?

A. Unless the officer did not understand the
| anguage | tried to explain to him but |
remenber the question was raised to ne and |
answered that | have never participated in the
killing of civilians.

The Petitioner explained that the interview with the

asylum officer was conducted in English, and that he had had a
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difficult time communicating in that interview. Then the follow ng
exchange occurr ed:

A Sir, did you say and | am quoting
“Civilians were in the mddle and they had to
di e?”

Q Yes, when the question was raised to ne, |
answered himand said, and tried to explain to
hi m t hat when there is fighting going on and
the civilians are in the mddle, they can

easily be killed, but I have never told him
that | have killed any civilian and |
personal | y have never intentionally killed any
civilian.

Petitioner cites Hartooni v. INS, 21 F.3d 336, 342 (9th
Cr. 1994), for the proposition that the 1J nust provide a
legitimate articul abl e basis for his credibility determ nation. He
asserts that the IJ failed in this respect because he |imted his
analysis of Petitioner’s credibility to only one area, his
testi nmony about whether he had killed civilians, when the whol e of
his testinony was ot herw se consi stent and believabl e.

Hartooni holds that the 1J “nust have a legitimte
articulable basis to question the petitioner’s credibility, and
nmust offer a specific, cogent reason for any stated disbelief.” 21
F.3d at 342. As we have heretofore expl ai ned, however, the IJ did
provide alegitimate articul abl e basis to question the Petitioner’s
credibility.

Petitioner also quotes a page fromthe Basic Law Manual ,

produced by the INS, as authority for the proposition that “a claim
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may be credi ble even though the claimnt |ater submts information
not submtted at the first examnation.” U S. Dep’'t of Justice,

Immigration and Naturalization Serv., The Basic Law Mnual 105

(1994). Petitioner alleges that he did not have an interpreter at
the first exam nation, which resulted in perceived i nconsi stenci es
with later interviews in which an interpreter was provided. He
asserts his testinony at the renoval proceeding was not truly
inconsistent, but sinply an attenpt to clarify his earlier
statenents in a |logical and direct manner.

The di screpancy in Petitioner’s testinony does not sinply
reflect information that the Petitioner forgot to include in his
first interview, which he is later elaborating or clarifying, as
the cited passage in the Basic Law Manual appears to contenpl ate.
It is an inconsistency in the testinony that nmakes it plausible,
even likely, that the Petitioner is telling |less than the whole
truth regarding his conduct toward civilians.

Petitioner also alleges that the inconsistency in his
testinony was not material because he consistently testified that
he did not intentionally Kkill civilians. He insists that an
i nconsi stency nust “shut off aline of inquiry whichis relevant to
the alien’s eligibility and which mght well have resulted in a

proper determ nation that he be excluded.” Matter of Bosuego, 17

. & N. Dec. 125 (BIA 1979); accord Solis-Miela v. INS, 13 F. 3d

372, 376-77 (10th Gr. 1993). Even if we were to apply a
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materiality standard, however, Petitioner’s inconsistent testinony
regarding his participationinthe killing of civilians was clearly
relevant to an inquiry into the presence or absence of
participation in persecution.

Finally, Petitioner cites Qu v. Ashcroft, 329 F.3d 140,

156 (2d G r. 2003), for the proposition that courts *“have
prodded inmmgration tribunals to give petitioners a chance to
respond to the adjudicator’s concerns about ‘mssing’ or
i nconsi stent evidence or testinony.” Petitioner asserts that the
|J failed to give his asylum application the benefit of doubt and
assist him in clarifying and substantiating his case. But
Petitioner was given an opportunity to respond to the governnent’s
concerns about the inconsistent testinony. H s answers to this
guestioning were not consistent or straightforward.

W hold that the 1J's credibility determnation is
supported by substantial evidence. The Petitioner’s testinony was
not only inconsistent with the testinony he gave at an earlier
interview, it was inconsistent during the renoval hearing itself.
He at first states, unequivocally, that he killed no civilians
during his mlitary service. He then allows that he nay have
“accidentally” killed sone. W would also note, although the IJ
was not explicit in basing his credibility determnation on this
point, that Petitioner testified that he had no reason to believe

that the Fourth Division of the UPDF had killed civilians.
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However, evidence in the record indicated that nenbers of the
Fourth Division participated in the lynching of civilians in Gulu

at the tinme Petitioner was stationed there. See Aguilar-Solis v.

INS, 168 F.3d 565, 570-71 (1st Gr. 1999) (stating that it is not
required that “a reviewing court nust take every applicant’s
uncontradi cted testinony at face value, for testinony is sonetines
internally inconsistent or belied by prevailing circunstances” and
that “when a hearing officer who saw and heard a w tness makes
adverse credibility determ nation and supports it with specific
findings, an appellate court ordinarily should accord it
significant respect”).

For these reasons, the 1J's credibility determnation
wi t hstands Petitioner’s challenge. Having found that adverse
credibility determ nation supported by substantial evidence, the
Petitioner did not nmeet his burden of show ng that the persecution-
of -others bar did not apply to him Therefore, we will deny the
petition for review

VI .

Petitioner argues that the BlAerred in applying 8 C F.R
3.1(e) (now8 C.F.R § 1003.1(e)), to affirmthe result of the lJ's
deci si on wi t hout opi nion.

8 CF.R § 1003.1(e)(4), the section used by the BIAto
affirmw thout opinion states, in pertinent part:

Affirmance w thout opinion. (1) The Board
menber to whoma case is assigned shall affirm
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t he deci sion of the Service or the immgration
judge, wthout opinion, if the Board nenber
determnes that the result reached in the
deci sion under review was correct; that any
errors in the decision under review were
harnl ess or nonmaterial; and that

(A) The issues on appeal are squarely
controlled by existing Board or federal court
precedent and do not involve the application
of precedent to a novel factual situation; or
(B) The factual and legal issues raised on
appeal are not so substantial that the case
warrants the issuance of a witten opinion in
t he case.

Petitioner asserts that the 1J's decision was not in
conformty with the | aw or applicabl e precedents and was the result
of clearly erroneous factual determ nations. It is a subject of
sonme debate whether we nay review the BIA's decision to apply the

streamining regulation, itself. See Al bathani, 318 F.3d at 378

(“Were there evidence of systemic violation by the BIA of its
regul ations, this would be a different case. W would then have to
face, inter alia, the INS s claimthat the decision to streamnline
an imm gration appeal is not revi ewabl e by the courts because t hese
are matters commtted to agency discretion.”). Because we concl ude
that the 1J's credibility determnation is clearly supported by
substanti al evidence, the Petitioner failed to neet his burden of
showi ng his “refugee” status. Therefore, we shall dispose of
Petitioner’s argument w thout deciding whether we may review the
BIA's decision to apply the stream ining regul ation.

The petition for review is DEN ED.
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