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OBERDORFER, Senior District Judge. Serge Trigano was the

President and Chief Executive Oficer of the Paris-based
international resort and travel giant Club Mditerranée, S. A
(better known as "Club Med"). In Cctober 1996, Trigano issued a
warning that Cub Med's profits for the fiscal year ending that
nont h woul d be significantly bel ow market expectations. Wen the
conmpany's financial results becane avail abl e--which was not until
February 1997, due to system c del ays--profits bel ow what Trigano
warned of, conbined wth significant restructuring charges,
produced a | oss of 740, 000,000 French francs (over $100 million).
That sanme nonth, Trigano resigned. Shortly thereafter, he sued
Bain & Co., Inc. ("Bain"), the United States-based owner of a
French managenent consulting conpany® Club Med hired to performa
strategic audit in the wake of the Cctober profit warning.

The conpl aint alleged a variety of theories arising out
of what Trigano termed a "boardroom coup” that forced him to
resign. |In essence, it alleged that Bain conspired with Club Med's

| ar gest sharehol der to produce a fraudul ent and m sl eadi ng report

! Bain et Conpagnie S.N.C., or "Bain France." The U S
parent--the only defendant naned here--clainms that it was not
directly involved in any of the allegedly tortious activity. Bain
further argues that Trigano should be judicially estopped from
holding it responsible for the acts of Bain France since Trigano
kept this case in the United States in the face of a forum non
conveniens notion only by insisting that the U S. parent had
participated directly in the challenged conduct. Because we
resolve this case on other grounds, we need not reach this issue.
We therefore can--and, for the sake of sinplicity, do--use "Bain"
to refer wthout distinction to both parent and subsidiary.
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critical of Trigano. An alleged co-conspirator then secretly and
i nproperly sent that report to a key Club Med shareholder. The
report, says Trigano, cost himthe support of that key sharehol der.
Trigano clainms that this loss of support--and his reasonable
expectation that others would follow that shareholder’s |ead--
caused himto resign.

The district court granted Bain's notion for judgnent as
a matter of law at the close of Trigano's case. Trigano appeals.
Concluding that Trigano did not present enough evidence for a
reasonable trier of fact to find that Bain's all eged conduct was
the "cause"” of Trigano's losing his job, we affirm

I

W begin wth a de novo examination of the record
evi dence, focusing on the key issue of causation.

Club Med's 12-nmenber Board of Directors was conposed
primarily of representatives of its nmjor shareholders, nany of
whi ch had | ongstanding relationships with Club Med. In 1996 and
1997, when the events at issue unfolded, Club Med's two |argest
shar ehol ders--Exor, S. A ("Exor") and Caisse des Depots et
Consi gnations ("CDC')--had each i nvested over $100 million in C ub
Med and coll ectively owned over 23% of Club Med stock. Each had
two Directors on the Board. Six other mgjor sharehol ders held one
seat each. The remaining two Directors were Trigano and his

father, G lbert Trigano, neither of whom owned shares in the



conpany at that tine. Gl bert Trigano had been with C ub Med since
shortly after its founding and was Chief Executive Oficer and
Chairman of the Board until he resigned in 1993. H s son, the
plaintiff here, then assunmed those positions, having worked with
Club Med in various capacities for nearly three decades.

In COctober 1996, the price of Club Med' s stock dropped
preci pitously--17%in a single day--after Trigano warned that C ub
Med's profits for that fiscal year would be between 100 and 150
mllion French francs, well bel ow analysts' expectations. Those
expectations were fueled in part by what Trigano described as
m sinterpretations of financial forecasts he had nade the previous
nont h. (Trigano acknow edged that he knew his remarks had been
m sunder st ood, but decided not to issue a public correction at the
time.) In response to the profit warning, an Exor representative
on the Club Med Board of Directors--Tiberto Ruy Brandolini d' Adda
("Brandolini")--suggested C ub Med hire a managenent consultant to
review t he conpany's strategy.

Club Med solicited and received four bids, including one
from Bai n. Trigano, for Club Med, chose Bain, in part because
Brandol i ni recommended Bai n, which had done an earlier analysis of
Cub Med for Exor. On January 8, 1997, Bain signed an agreenent
with Cub Med to perform a strategic audit of the conpany (the
"Strategic Audit"). The Bain partner responsible for the Strategic

Audit was Jean Marie Péan. Trigano created a Steering Comittee



headed by Antoine Cachin, Cub Med's Executive Vice President, to
oversee the study. A subcomm ttee--consisting of Péan, Cachin, an
Exor representative (Pascal Lebard), and an internal Cub Md
audi tor--served as the "Wrking Goup” of the Steering Cormittee.

Throughout this time--both before and after Cub Md
retai ned Bain--Péan net with various Exor executives to discuss,
anong other things, the Strategic Audit. Nei t her Péan nor Exor
di scl osed these neetings to Trigano or Cachin, or indeed to anyone
at Cub Med. Trigano theorizes that these neetings evidence a
conspi racy between Bain and Exor, pursuant to which Bain hel ped
Exor engineer Trigano's ouster. Bain received substantia
i ncreased business (and incone) fromclients affiliated with Exor
after Trigano resigned, thus, Trigano clains, denonstrating Bain's
i ncentive and reward for participating in the conspiracy.

In February 1997, Club Med's accountants and auditors
conpl eted their accounting for fiscal 1996, which had ended on
Cct ober 31. They advi sed Trigano of the financial results: a loss
of 740,000,000 French francs (over $100 mllion), including
significant restructuring charges and operating profits bel owthose
Trigano had predicted in October. Before announcing these results
publicly, Trigano comruni cated directly or "through channels"” to
i ndi vidual directors the amount of the | oss and his explanati on of
it. Many of themwere surprised and di sappointed by these results.

On February 6, 1997, the audit comrittee of the Board net to review



the financial results; Trigano was "unconfortable”" wth the
commttee nenbers' | ack of responsiveness and participation at the
nmeeti ng and conceded that the neeting "didn't seemright."

On February 7, 1997, Club Med directors representing Exor
(G anluigi Gabetti) and CDC (Philli ppe Lagayette) called Triganoto
a neeting in Paris. Their sumbns was so insistent that Trigano
canceled a planned trip to the United States. At the neeting,
Gabetti and Lagayette told Trigano that they were "very unhappy"
with his performance and had decided to "get rid of [hin] and to
fire [him." These directors proposed that Trigano relinquish
control over day-to-day operations and becone chair of a newy
created "supervisory board.” Wen Trigano rejected this offer
Gabetti and Lagayette told himto "take a week™ to consider things
and then they woul d neet again.

Trigano then contacted the remaining directors to find
out whether they would continue to support him He assuned Exor
and CDC were making similar contacts to consolidate support for
their position. Trigano or his father received assurances of
support from each of the six remaining directors over the next
week. Nippon Life Insurance Conmpany ("N ppon Life") was a major
Club Med shareholder and its Chairnman, Josei Itoh, a Cub Md
director. On February 13, 1997, Trigano flewto Tokyo to neet with
It oh, who expressed his "full support” for Trigano and prom sed to

send hima proxy for the upcom ng Board neeting if he needed it.
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Around this tinme, on February 14, at the direction of
Exor, Péan produced the report that Trigano alleges to have been
m sl eading and fraudulent (the "February 14 report"). Péan
delivered that report to Exor on February 15, but--at Exor's
direction--did not provide it to Cachin or Trigano. The February
14 report did not reconmend replacing Trigano or maki ng any ot her
personnel changes, but Trigano argues that its enphasis on
managenent probl ens gave the inaccurate inpression that Péan (and
t hus Bain) believed Trigano should be term nated. This inpression
allegedly reflected Exor's critical stance toward Cub Md
managenent rat her than Péan's own views. |In fact, Péan believed at
that time, as he testified on cross-exam nation, that Cub Med s
managenent problens could best be resolved by "hir[ing] a Chief
Qperating Oficer to assist Trigano as Chief Executive Oficer."
The February 14 report did not include any such reconmendati on.

The February 14 report was not marked as a draft, though
it was the first iteration of what becane Bain's initial report to
Club Med. Although Cub Med had directed Bain to focus initially
on strategic rather than organizational issues, the February 14
report included significant criticismof C ub Med's organizati onal
structures. In a section titled "Organizational failings," the
February 14 report identified, inter alia, the foll owi ng problens:
t he "new wor | dwi de organi zati on that has been set up i s not working

and was not correctly thought out"; the "unsuitability of the



current organization is clear,” including "total confusion" about
t he respective rol es of the head offi ce and operati onal nanagenent;
"l ack of efficient managenent systens”; and "l ack of skills in many
areas." Trigano characterized the |anguage and tone of the
February 14 report as strikingly harsh and negati ve.

Péan spent the weekend of February 15 and 16 revising
the February 14 report. He presented a revised version, dated
February 17, to C ub Med managenent as his initial draft. This new
report toned down sone of the harsher |anguage and criticisns and
I ncl uded nore positive informati on. Anong other things, the | ater
ver si on changed t he headi ng "Organi zati onal failings" to "Strengths
and weaknesses of Club Méditerranée." As revised, the report said
that the "new worl dw de organi zation" was "colliding with market
realities of [custonmer] flow and conpetition,” rather than that it
was "not working" and "not correctly thought out.”™ The "lack of
skills in many areas" becane a "need to reinforce skills in many

areas," while "lack of efficient managenent systens" becanme "non-
ef ficient managenent systens,” and the "confusion” between the
roles of head office and operational managenent was no |onger
"total . " Trigano points to these revisions to show that the
February 14 report over-enphasized the negative in ways that did

not reflect Péan's true views and, in this sense, was m sl eading

and fraudul ent.



The February 17 draft underwent further revisions, with
i nput from Cachin, who signed off on behalf of Club Med on a final
report dated February 19, 1997 (the "February 19 report” or "fi nal
report™). The final report included many of the criticisns in the
February 14 report as well as sonme new ones, including:

The primary weakness of [C ub Med] is a nunber

of organizational failings that have bogged

down its ability to produce an acceptable and

predi ctable | evel of profit over the past few

years. This weakness--a marked one in an

i ncreasingly conpetitive environnent--has a

potential to continue to produce the sane

effects [i]f organizational changes are not

i mpl enmented rapidly in the three follow ng

areas: managenent systens, skills, and

structure.
Nonet hel ess, Trigano does not allege that the February 19 report
was fraudulent or msleading, and he testified that this final
report did not contain the material that harnmed him

Whi | e Péan was revising and finalizing the Bain report,
he |l earned that Exor had circulated the February 14 report to
ot hers. Péan did not nmention to Cachin or Trigano the exi stence of
the February 14 report or its circulation to some nenbers of the
Club Med Board of Directors.

On February 17, 1997, Trigano again nmet with Gabetti and
Lagayette of Exor and CDC. They again asked Trigano to resign
They suggested that there might be a way for Trigano to retain a

nodi fied version of his position while ceding authority over day-

t o-day operations. Trigano again refused to resign, and told them
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that he had the "support of a big part of the Board, including
Ni ppon Life" and felt he had nore than enough votes to defeat any
attenpt to force his resignation

On the norning of February 18, 1997, a CDC enpl oyee
t el ephoned Ni ppon Life anal yst Veroni que Trancon in Paris and told
her that she would shortly receive a "strictly confidential™ Bain
report which was being distributed to Cub Med board nenbers but
was to be kept secret fromdC ub Med managenent. Wen Trangon then
recei ved the February 14 report, she transl ated what she saw as key
excerpts fromthe French of the original into English and prepared
a summary of it. Trangon's superior in the Paris office, Toshiya
Nakamura, then prepared a Japanese summary from the English
translation and summary. Both the English and Japanese docunents
were then sent to the Tokyo office (where it was al ready evening).
Trancon then translated the rest of the report into English, which
Nakanmura transl ated i nto Japanese, with both versions again sent to
Tokyo. Trancon al so provi ded her own opi ni ons and reconmendati ons
of what should be done in light of the report, which were also
transl ated into Japanese, with both versions again sent to Tokyo.
None of Ni ppon Life's translations, sunmaries or analyses of the
report--in either English or Japanese--were introduced at trial.

The "chain of conmunication” from Paris to Tokyo went
from Trangcon to Nakamura, then to the "staff" of a M. Nahara in

Tokyo, then to Nahara hinmself. Trangon testified that, of these
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enpl oyees, only Nahara communi cated directly with Chairnman |toh
Communi cat i ons between Paris and Japan were prinmarily in Japanese,
whi ch Trancon di d not speak; Itoh spoke neither French nor Engli sh.
Only Itoh had the authority to decide whether N ppon Life would
provide a proxy for the Cub Med Board neeting.

Trancon characterized the tone of the report as "very
violent”" and "very hostile.” None of the problens the report
identified were news to Trancon, and she was aware of actions C ub
Med managenent was taking to address all those problens. The
report did not convince her that Trigano should be replaced, and
she did not recommend supporting his ouster. Trancon testified
that, later on February 18, after sending materials to Tokyo,
Nakanmura told her, in effect, that "as a result of the report, no
proxy" woul d be forthcom ng.

Tri gano understood, as of February 18, that he had | ost

the support of N ppon Life.? Also on February 18, the

2 Bai n takes the position that Trigano did not |earn that
the Ni ppon Life proxy would not be forthcom ng until February 20--
two days after he decided to resign. Bain introduced an affidavit
in which Trigano swore that "On February 20 N ppon Life told ne
they could not provide me with a proxy . . . ." W cannot find
this as a fact. For purposes of this appeal, we nust view the
evidence in the light nost favorable to Trigano, that is, that he
t hought he had | ost Ni ppon Life's support as of February 18.

Trigano was not allowed to testify, on hearsay grounds, how he
came to this understandi ng, but proffered evidence that he | earned
this from Cachin, who had allegedly been told by a M. Uno, who
Trigano described as a sonetine "liaison" between Club Md and
Ni ppon Life. While what Trigano heard fromCachin is adm ssi bl e as
to Trigano's state of mnd, it is not adm ssi bl e as evi dence of the
truth of the underlying statenments about N ppon Life's intentions.
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representative of another Club Med director, American Express,
called Trigano to suggest he accept the Exor/CDC proposal,
describing it as fair and sensible. Trigano was "shocked" by this
in light of the expression of support he had gotten from Ameri can
Express the previous week. Trigano did not ask--then or |ater--the
basis for this change of heart. Nor did he contact any of the
ot her Board nmenbers (including Ni ppon Life) to ask whether he stil
had their support or to | obby for their support. Instead, Trigano
decided it was "better to resign" at that point. According to
Trigano, the loss of N ppon Life's proxy was critical to his
deci si on because Itoh was a very powerful nenber of the Board and
could be expected to influence other shareholders. Tri gano
testified that "by losing the support of [Itoh] the battle was
over, | had to resign."”

Trigano informed Exor and CDC on February 18 that he
woul d resign as Chief Executive Oficer. That same day, Trigano
was told that Philipe Bourguignon, then head of Euro Di sney, woul d
replace him Trigano then negotiated the terns of his resignation
and signed a letter of resignation on February 20. Tri gano
officially announced his resignation to the Board of Directors on
February 21, 1997 and nom nated Bourguignon as the new Chief
Executive Oficer. At that tinme, none of the directors objected,
asked any questions, or otherw se expressed support for Trigano or

concern about his replacenent. Trigano becane chair of Club Med's
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newl y fornmed supervisory board, a position fromwhich he resigned
in July 1997, after deciding that Bourguignon was not allow ng him
to play the substantive role he had expected.

Trigano negoti ated severance paynents from C ub Med and
its Anerican subsidiary totaling over $4.8 mllion. As part of the
settlement agreenent with Cub Med, Trigano "declare[d] that al
his rights have been addressed in full [and] renounce[d] any future
action of any type relative to the execution of the term nation of
his contract."

Il

The district court, along with the jury, heard six and a
hal f days of testinony, the majority fromTrigano and Péan. At the
end of Trigano's case in chief, Bain noved for judgnent as a nmatter
of law? The district court granted judgnment on the follow ng
grounds: (1) Trigano failed to offer any evidence of conspiracy as
promsed in his opening statement; (2) Trigano did not "offer
sufficient proof to reach the jury on the critical elenent of
proxi mat e cause"; (3) Trigano was estopped fromasserting any claim
based on the all eged negligence of Péan and Bain France; (4) Bain

owed no duty to Trigano individually as distinguished fromBain's

3 The district judge granted the notion on the record after
oral argunent. In doing so, he stated that his decision was "based
in essence on the argunents made in the defendant's notion and the
supporting briefs. In other words, | adopt them"™ He did not
I Ssue a separate decision
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corporate client, Cub Md; and (5 the "economc loss rule
precl ude[d] any recovery on Trigano's negligence clains."

The district court's analysis of the causation issue
focused on the | ack of evidence that the February 14 report had any
i mpact on the Club Med directors. Trigano and his father, who held
two of the twelve seats, were presunmably not influenced by it. The
four directors representing the two |argest stockhol ders sought
Trigano's renoval before the February 14 report. There was no
evi dence that five of the other six directors ever received, nuch
| ess saw or were influenced by, the February 14 report.

As to N ppon Chairman Itoh, the district court carefully
traced the French February 14 report into the Ilabyrinth which
served him and found no evidence that it penetrated to the
Chai r man. The principal witness to the novenent of the report
could "not testify fromher own know edge that |Itoh or anyone el se
in Japan even read the report, much less what, if any, effect it
had on Itoh's thinking." A reasonable jury could not find that the
February 14 report was "decisive for I1toh"™ because Trigano
proffered no evidence that the report was nore likely to have
influenced Itoh's decision than other key factors, notably
i ncluding the "disastrous financial results for 1996 and Trigano's
inability to predict them™

The foregoing considered, the district court concluded

that Trigano's proof of causation utterly failed.
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11
"W review the grant of judgnment as a matter of |aw de

novo." Cruz-Vargas v. R J. Reynolds Tobacco Co., 348 F.3d 271, 275

(1st Cir. 2003). W viewthe evidence in the |light nost favorable
to the party agai nst whomjudgnment was granted. W nmay affirmonly
if we "find that, as a matter of law, the record would permt a

reasonabl e jury to reach only one conclusion.” Katz v. Gty Metal

Co., 87 F.3d 26, 28 (1st Gr. 1996). A party "may not rely on
conjecture or specul ation"” to show that an issue should have gone
to the jury, but must present evidence that "nake[s] the existence
of the fact to be inferred nore probable than its nonexistence."

Resare v. Raytheon Co., 981 F.2d 32, 34 (1st Cr. 1992) (internal

gquotation marks and citations omtted). "[A] nmere scintilla of
evi dence i s not enough to forestall a directed verdict, especially
on a claimor issue as to which the burden of proof belongs to the

objecting party." Fashion House, 892 F.2d at 1088.

IV
The principal issue on appeal is causation. Tri gano
correctly points out that Bain uses the term "proxi mate cause"”
i nproperly since the issue Bain raises is one of causation

sinpliciter. The dispositive question is whether the February 14
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report was the cause of Trigano's job loss at all, not whether it
was so renbte a cause that Bain should not be held responsible.*

Bain argues that Trigano did not introduce evidence
sufficient to persuade a reasonable jury that Bain's allegedly
tortious conduct caused him injury, and that none of Trigano's
theories of recovery can survive this basic failure of proof.
Trigano's theory of causation is that the February 14 report caused
himto | ose the support of a key nenber of the Board of Directors,
wi t hout whose support he knew he could not nmaintain his position,
thus forcing himto resign to avoid disni ssal .

This theory piles speculation upon speculation.
Trigano's argunent that the February 14 report is the only
pl ausi bl e explanation for N ppon Life's wthdrawal of support
di scounts, without justification, his own actions. The fact is
that Trigano predicted profits of 100-150 m|lion French francs for
fiscal 1996 in Cctober, then had to advise the Cub Med directors
in February 1997 that the audited loss for the year would be 740
mllion francs. In addition, anong the gaps in the causal chain on

whi ch Trigano relies:

4 For this reason, we need not reach the question Trigano
rai ses as to whet her French or Massachusetts | aw shoul d apply here.
The only conflict Trigano identifies between French |aw and
Massachusetts law is that the fornmer requires "causation al one"
while the latter requires proxi mte cause for negligence clains.
Because our hol ding that Trigano did not submt sufficient evidence
of "causation alone" is equally dispositive under French or
Massachusetts law, there is no relevant conflict to resolve.
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There Is No Evidence that the February 14 Report Had Any

Effect on 11 of the 12 Directors. O the 12 nenbers of

the Board of Directors, two votes (those of Trigano and
his father) were presumably "sure votes" for Trigano
regardl ess of the report. Four votes (those of Exor and
CDC) were denonstrably against Trigano well before the
report was witten and regardl ess of what it said. As to
the other six Club Med Directors, there is no evidence
that any of them or any conpany they represented other
than N ppon Life, ever saw the February 14 report.

There I's No Adnmi ssible Evidence from Wich a Reasonabl e

Jury Could Conclude that the February 14 Report Caused

Ni ppon Life to Wthhold Its Proxy. The only person at

Ni ppon Life with authority to deci de whether to provide
a proxy to support Trigano was Chairman Itoh. There was
no evidence at trial that Itoh ever saw the February 14
report or any summary of it, rnuch less saw it before
Trigano decided to resign on February 18, nor that Itoh
changed hi s m nd about providing the proxy because of it.

Trigano purports to rely on Trancon's testinony
about the February 14 report to show that the report
i nfluenced Ni ppon Life's decision, but her testinony is

not conpetent for this purpose.
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Trancon's testinony t hat her supervi sor, Nakanura,
told her the proxy would not be issued "as a result of
the report” is not evidence that ltoh decided not to
i ssue the proxy based on the February 14 report. First,
the chain of communication through which Trancon said
i nformati on fl owed from Tokyo--fromltoh to Nahara, from
Nahara to his staff, fromNahara' s staff to Nakanura, and
from Nakarmura to Trancon hersel f--denonstrates just how
many |evels of hearsay preclude admtting Trancon's
report of Nakanmura's statenment for this purpose.?
Second, the statenent as quoted by Trancon does not even
purport to be about Itoh's decision, as opposed to
Nakanura's opinion (or, for that matter, his prediction
of what woul d happen) or that of his contacts in Tokyo.

Mor eover, the | anguage barriers that required the
French original to be translated first into English and

then into Japanese create further difficulties. Neither

° Trigano argues that Bain failed to preserve its objection
tothis testinony and thereby waived its right to chall enge the use
of this testinmony for any purpose whatsoever. |In fact, Bain did

ask the district court to note its objection to this testinony
(which was given in response to a question fromthe court, even
t hough t he court had previously upheld Bain's objections to simlar
guestions from Trigano). Trigano's claimthat Bain's failure to
appeal this evidentiary decision waives this argunent is m staken.
A prevailing party may urge affirmance of a district court decision
on any ground, and no cross-appeal is required to defend a judgnent
by chal | engi ng an underlying evidentiary ruling. See, e.qg., dsen
v. Correiro, 189 F.3d 52, 58 n.3 (1st GCr. 1999).
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Trancon's English translations or sunmaries nor
Nakanmura's Japanese versions were introduced into
evidence, making it inpossible for Trigano to show
whether, or the extent to which, they preserved the
aspects of the original draft he perceived to be
tortious. Contrary to Trigano's argunment, this problem
I s not sol ved--indeed, it may be exacerbat ed--by the fact
t hat Trangcon sent her own "inpressions and concl usi ons"
as to the report's negative tone to Tokyo. The question
i s not whether Trancon's characterization of the report
i njured Trigano, but whether the report itself did.
Trigano next argues that the timng of N ppon
Li fe's change of heart, coupled with the | ack of evi dence
as to ot her possible causes for it, is enough to all ow an
inference in his favor. In support of this, he clains
"it became clear Nippon Life would not send the proxy"
on February 18, "within a few hours” of the report being
sent to Tokyo. However, there is no evidence that Itoh's
decision not to issue the proxy was nade at that tine,
rather than earlier or later. Trancon's testinony is no
nore conpetent to showthe timng of Itoh's decision than

to show his notivation.® Nor can Trigano's own testinony

6

conpet ent

Bain goes too far when it argues that there was no
evidence that N ppon Life ever withdrew its support.

There was adm ssi bl e evidence that Itoh prom sed Trigano a proxy,
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about when he | earned that he woul d not be receiving the
proxy supply the mssing i nformati on; that testinony was
adm ssible only as to Trigano's state of m nd and not for
the truth of the underlying statenents.

Al t hough Trigano faults Bain for not providing
sone alternate explanation for Itoh's reversal, it is not
Bain's burden to do so. Mor eover, Trigano overl ooks
evi dence wei ghi ng agai nst his argunent that the report is
t he only pl ausi bl e expl anation for a director wthdraw ng
its support at that tine. Contrary to Trigano's claim
the fact that Itoh promsed Trigano his proxy after
Trigano reveal ed G ub Med's | oss for fiscal 1996 does not
nean that the extent of that loss--or Trigano's failure
to predict it--did not influence his ultimte decision
not to provide a proxy. | ndeed, a representative of
Ameri can Express--which also initially supported Trigano
after hearing those financial results--called Trigano to
withdraw its support on February 18. Yet there is no
evi dence t hat Anerican Express even recei ved t he February
14 report, wundermning any inference that no other

factors were at work. Trigano hinself testified that he

and t hat

no proxy was provided before the Board neeting. Thi s

al one allows an inference that, at sonme point, N ppon Life decided
not to send the prom sed proxy. It does not, however, denonstrate
when or why N ppon Life nade this decision.
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under st ood Exor and CDC wer e | obbyi ng the other directors
to support his ouster during this tinmne.

There |Is No Evidence that the All egedly Fraudul ent or

Tortious Aspects of the February 14 Report Were Rel evant

to Nippon Life's Decision. Since Trigano characterizes

the February 14 report as msleading and negative in a
way the February 19 report was not, Bain argues that
Trigano nust show that the February 14 report affected
Itoh in a way the revised report would not have. Wile
Bain may go too far in suggesting Trigano nust "prove"
this counter-factual, the underlying point is valid:
Trigano has the burden of proving that N ppon Life's
deci sion was based on the aspects of the February 14
draft that he contends were fraudul ent. Trigano's
concession that the February 19 report was not tortious,
and that its distribution would not have cost him his
job, constrains this showing. The relevant inquiry is
not an objective one about the inpact of the differences
on some hypothetical reasonable director, but the
subj ective one of whether the differences between the
reports would affect their inpact onltoh. Indeed, it is
difficult to see how Trigano could show that the

conpl ai ned- of aspects of the February 14 draft played the
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causal rolein ltoh's decision wthout any testinony from
t he deci si on-maker hinsel f.

Bai n enphasi zes that Trigano neither deposed nor
called as a witness Itoh or any ot her decision-nmakers or
menbers of the Board of Directors, even though he was
expressly authorized to depose these individual s and had

argued in response to forum non conveni ens notions that

he coul d depose themnore easily if the case remained in
the United States. While Trigano responds that it is
| nproper to consider the evidence that was not presented
rather than the evidence that was presented, he m sses
the point. It is not that such evi dence woul d have nmade
his case stronger, but that there are aspects of his case
that cannot be proven w thout evidence that could be
provi ded only by the Board nenbers or decision-nakers.
Trigano attenpts to dodge this problemby arguing
that the February 14 report shoul d not be conpared to the
revised report, but to Péan's real belief that Trigano
should not be replaced.” This argunent fails. \Wile

Péan presunmably had a duty not to include false or

Trigano clainms in his Reply Brief that his references to

the February 19 report in his Conplaint as the ""true' report” were
made before discovery. This is of no significance, however,
particularly since Trigano re-affirmed his characterization of the
February 19 report as accurate in his trial testinony.
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fraudulent <clains in his report, he was under no
obligation to include an affirmati ve recommendati on t hat
Trigano shoul d keep his job. Mreover, even if Péan had
i ncl uded such a statenent, there is no evidence that this
woul d have had any inpact on Itoh's deci sion.

Trigano's Claim that He Was "Forced" To Resign |Is Too

Specul ative To Support a Jury Verdict. Trigano clains he

deci ded to resign once he heard he had | ost Ni ppon Life's
support because he considered Itoh so influential that he
antici pated losing the support of other Board nenbers
wi thout his support. Trigano's specul ati on about what
ot her Board nenbers mght have done is not evidence.
There is no evidence that Ni ppon Life's views actually
i nfluenced any other Board nenbers as to this--or,
i ndeed, any ot her--issue. Wen Trigano decided to resign
on February 18, neither he nor his father contacted Itoh
(or anyone else at N ppon Life) to ask the reason for
this change of heart or to respond to whatever concerns
m ght have pronpted it. Nor did Trigano or his father
contact any other Board nenber who had previously
supported himto see if there was a way Trigano could
mai ntain his position. Even if Trigano could show that

Ni ppon Life's decision was caused by the February 14
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draft, there is no evidence this decision effectively
caused Trigano to | ose his position.

Trigano argues that his resignation, even if
vol untary, does not break the chain of causation because
the jury could find that "the end and aim of the
conspiracy was to cause that resignation.”™ 1In the total
context of this case, this argunent is wthout nerit.
Tri gano cannot hold Bain responsible for the |l oss of his
job if he could have kept that job had he not resigned.

Trigano argues that his resignation should not be
consi dered voluntary because it was the product of the
defendant's deceit, and thus that it does not break the
chai n of causation. An apparently voluntary resignation,
however, does not rise to the level of constructive
di scharge unless it is objectively reasonable for the
enpl oyee to | eave under the circunmstances. See, e.q.,

GIE Prods. Corp. v. Stewart, 421 Mass. 22, 33-35 (1995)

(rejecting claim that enployee who resigned was
constructively discharged based on his unreasonable
assunption that he would be dismssed). The cases
Trigano cites are not to the contrary. As the Suprene
Judi ci al Court of Massachusetts well put it |long ago, a
plaintiff cannot recover where damages associated with

his fraudul ently obtained resignation were "due to the
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exercise of his own judgnent rather than the deceit of

the defendants inducing him to resign as nanager."

Lowie v. Castle, 225 Mass. 37, 48 (1916).

Regardl ess of whether any of these gaps in Trigano's
proof woul d al one have been sufficient to justify taking this case
fromthe jury, when we consi der themcoll ectively, we are convi nced
that no jury could reasonably have found that Trigano had proven
that Bain's conduct caused his injury. Because we affirmon this
ground, we do not reach the other grounds the district court gave
for its decision.

\

Tri gano al so chal | enges a nunber of the district court's
evidentiary rulings.

He objects first to the exclusion of evidence of Bain's
dealings with Exor and Exor's alleged threat to sue Trigano if he
sued Bain. W need not reach this issue; this evidence goes only
to the existence of a conspiracy and is not relevant to the
di spositive causation issue.

Trigano next challenges the exclusion of a two-page
letter to hi mfromCachin, dated February 28, 1997, whi ch di scussed
the preparation and distribution of various drafts of the Bain
reports. Although Trigano objects to the court's characterization
of the letter as hearsay, he does not explain how its exclusion

harmed his case in any way. The letter does not include any
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significant information that was not introduced at trial through
ot her means. There is nothing in it that could change our anal ysis
of the issue of causation. If the trial judge erred, it was
har m ess.

Trigano also conplains that the district court wongly
excl uded evi dence going to his state of m nd, including what he was
told about N ppon Life's proxy that led him to resign. Wi | e
evi dence of what Trigano was told is indeed adm ssible as to his
state of mnd, the district court ultimately allowed Trigano to
testify that, and explain why, learning that N ppon Life had
w thdrawn its support led him to resign. Because the excl uded
evi dence woul d be cumul ative for the clained purpose, no harm was
done to Trigano by refusing to admt it.

Finally, Trigano objects to the exclusion of testinony
from Trancon as to N ppon Life's policy about recording
comuni cati on anong Board nmenbers. Trigano argues this woul d have
established that there were no direct comuni cati ons bet ween Ni ppon
Li fe and ot her Board nenbers that m ght have contributed to Ni ppon
Life's change of position. However, while Trangcon was conpetent to
testify about procedures in the Paris office as to such
communi cations, Trigano did not establish that she knew enough
about procedures in the Tokyo office to testify know edgeabl y that
any and all such contacts were relayed to her. Thus, Trangon's

proffered testinony could not show what Trigano wanted it to,
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namel y, "that no conmuni cati on [ bet ween N ppon Life and ot her Board
nmenber s] took place.”

Accordingly, none of the challenged evidentiary rulings
provi des a basis for reversal of the district court's decision.

Affirned.
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