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TORRUELLA, Circuit Judge. Plaintiffs-appellants D ana

and Hunmberto Ramirez appeal from the denial of a notion for
mstrial and claim that the district court erred by admtting
hear say evi dence during the testinony of an expert witness for the
def endant - appel | ee, Dr. Natalio Debs-Elias, in a medical
mal practice trial in the District of Puerto Rico. After carefu

review, we find that the district court did not abuse its
di scretion in denying the notion or in admtting the testinony in
question.?

I. Background

Appellants filed a nedical nmalpractice suit in the
District of Puerto Rico, sitting in diversity, against Debs,
al l eging that he negligently perforned surgery to investigate fluid
| eakage that occurred after stitches were renoved foll ow ng D ana

Ranirez's breast augnentation and scar-renoval surgery. Debs

! We note that appellants' brief fails to conply with Federal Rule
of Appellate Procedure 28(a)(4), which requires a jurisdictiona
statenent identifying the basis for subject-matter jurisdiction, a
statenent of the rel evant facts supporting appellate jurisdiction,
dates of filing, and an assertion that the appeal is froma final
order or judgnent or is otherw se subject to the jurisdiction of
this court. Ranirez's brief states only that jurisdiction exists
under 28 U. S.C. § 2255. The incorrect citation of the federa
habeas statute as the source of federal jurisdiction, conbined with
the various other procedural shortcom ngs of appellants' filings
with this court, go beyond appellants' characterization at oral

argunent as a nere "technical oversight.” Wile it is wthin our
authority to take action -- including dismssal as requested by
Debs -- in response to the failure to conply with the rules of

procedure, see Fed. R App. P. 3(a)(2), we find it unnecessary
because the appeal | acks substantive nerit.
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performed no diagnostic testing to confirmhis suspicion that the
| eakage came froma ruptured i nplant prior to perform ng the second
surgery. Appel lants clainmed that, as a result of the second
surgery, the scarring Ranirez had sought to have corrected was
actually made worse, and one of her breasts was def orned.

During a six-day trial in February 2003, the appellants
presented an expert witness, Dr. José Pérez-Cuerri, to establish
that the treatnment Debs provided fell below the rel evant standard
of care, arequired elenent for a claimof nedical negligence under

Puerto Rico law. See divers v. Abreu, 101 D.P.R 209, 226-27, 1

P.R Sup. Ct. Of'l Translations 293, 313 (1973). To rebut this
evi dence, the defense called its own expert, Dr. Robert Walton,
whose testinony is the subject of this appeal.

During Dr. Walton's direct exam nation, over repeated
obj ections fromthe appellants, the defense referred Dr. Walton to
Dr. Pérez-Guerri's testinony that the second procedure had caused
addi tional scarring, and asked, "Wat do you have to say about
that?" Dr. Walton responded, "My Spanish is not very good, but
thereis atermfor this, it's called 'disparate."" "D sparate" is
a Spanish termthat translates as "nonsense" or "absurdity," New

Revi sed Vel azquez Spanish and English Dictionary 268 (1985),

al t hough appellants contend that it carries a nore negative or
di sparagi ng connotation than its English equival ents suggest. The

jury burst into laughter at the use of the term pronpting



appel l ants' counsel to nove for a mstrial on the ground that Dr.
Walton had inproperly characterized the testinony of Dr. Pérez-
GQuerri, thus resulting in prejudice to the jury. The district
court agreed that Dr. Walton had stepped outside the bounds of his
role as witness, and accordingly struck the response from the
record, instructed the jury to "totally disregard" the response,
and adnoni shed Dr. Walton to adhere strictly to his professional
opi nion. 2

After the direct exam nation resunmed, Dr. Walton was
asked what the nedical literature indicates about scarring caused
by a second surgery. Foll ow ng an objection that the question
called for a response that would necessarily be conprised of
hear say, the defense asked Dr. WAlton whether he was famliar with
the literature on the subject. Over a renewed hearsay objection,
Dr. Walton responded by referring to a Dr. Earl Peacock, who, Dr.
Walton testified, had published research on the topic of scarring.
He then continued, "A long tine ago, when surgeons started doing
repairs in the fingers,"” at which point the appellants' counsel
obj ected that the answer was nonresponsive, and then nade anot her
hearsay objection and a request to strike the references to Dr.
Peacock. The court questioned the witness directly, establishing

that he was testifying not from Dr. Peacock's work, but from his

2 |In addition, when it instructed the jury at the close of the
trial, the district court twice rem nded the jurors that they nust
not consider stricken testinony in their deliberations.
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own collective know edge, including other sources, independent
research, and experience with the subject of scarring. Dr. Walton
was then permitted to continue his answer, in which he expl ai ned
that the only clinical evidence or other research that indicated
i ncreased scarring when a second surgery is perfornmed soon after a
first was specific to surgery performed on the hand.

On February 23, 2003, the jury returned a verdict for the
defendant, indicating on a special verdict formthat it did not
find that Debs violated the standard of care by perform ng the
second surgery. Appel l ants now argue that the district court
abused its discretion in denying the notion for a mstrial as a
result of Dr. Walton's characterization of the appellants' expert
testinmony as "disparate,” and in permtting Dr. Walton to present
hearsay testinony,® in the formof an oral sunmary of Dr. Peacock's
publ i shed research. Since we find no abuse of discretion, we

affirmthe judgnent bel ow.

3 Debs suggests that appellants have wai ved the hearsay issue by
failing to address it adequately in their brief. W di sagree
Wile the brief devotes only a few pages to the issue, it
adequately describes the relevant facts, which it analyzes in the
context of specific rules of evidence and casel aw. Thus, the issue
is not raised in the "perfunctory manner” that would result inits
wai ver. See, e.qg., United States v. Bongi orno, 106 F.3d 1027, 1034
(st Cr. 1997).
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II. Analysis

1. Motion for mistrial

Debs does not challenge the district court's ruling that
Dr. Walton's description of Dr. Pérez-Cuerri's conclusions was an
i nadm ssi bl e characterization of the latter's testinony. Thus, we
have only to consi der whet her, assum ng the evidentiary error, the
district court abused its discretion when it opted to strike the
testinmony and issue a curative instruction instead of declaring a

mstrial. See United States v. Rullan-Rivera, 60 F.3d 16, 18 (1st

Cr. 1995) ("Aruling denying a notion for mstrial is reviewed for
mani f est abuse of discretion. . . ."). Qur caselaw on this point
is clear:

Wen . . . anotion to declare a mistrial has
its genesis in a claimthat inproper evidence
came before the jury, the court nust first
weigh the claim of inpropriety and, if that
claimis well founded, strike the offending

evi dence. Next, unless the court believes
that the evidence is seriously prejudicial and
that a curative instruction wll be an

I nsufficient antidote, the court should
proceed with the trial after instructing the
jury to disregard the evidence. Declaring a
mstrial is a last resort, only to be
inplenented if the taint is ineradicable, that
is, only if the trial judge believes that the
jury's exposure to the evidence is likely to
prove beyond realistic hope of repair.

United States v. Sepulveda, 15 F.3d 1161, 1184 (1st Cr. 1993)

(enphasis added); see also Rodriguez-Torres v. Caribbean Forns

Mr., Inc., 399 F.3d 52, 63 (1st G r. 2005) (applying sane standard

to civil enploynment discrimnation clain). W went on to note that
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"Wthin wde margins, the potential for prejudice stemmng from
i nproper testinony . . . can be satisfactorily dispelled by
appropriate curative instructions."” Sepulveda, 15 F.3d at 1184.
Moreover, on review, we nust presume that jurors will follow a
direct instruction to disregard the offending evidence. |[d. at

1185. This presunption is only rebutted if "it appears probable

that . . . responsible jurors will not be able to put the testinony
to one side, and, noreover, that the testinony will likely be
seriously prejudicial to the aggrieved party."” 1d.; see also G eer

v. Mller, 483 U. S. 756, 766 n.8 (1987) ("We normal |y presune that

a jury wll follow an instruction to disregard inadm ssible
evidence . . . unless there is an overwhel m ng probability that the
jury will be unable to follow the court's instructions, and a
strong likelihood that the effect of the evidence would be

devastating to the defendant.") (internal quotation marks and
citations omtted).

Put sinply, appellants have not come close to rebutting
our presunption that the district court's curative instruction to
disregard -- issued imediately after Dr. Wilton gave the
chall enged testinmony and reinforced during the final jury
instructions -- was sufficient to renedy any prejudice caused by
Dr. Walton's use of the term "disparate.” Appellants argue that
they were prejudiced by the undercutting of Dr. Pérez-Cuerri's

testimony, which was the only evidence submtted to show the



requi site standard of care, yet they have nmade no satisfactory
showi ng that it was "probabl e" that the jury woul d have been unabl e
to put aside Dr. Walton's comment when instructed to do so. On
this point, appellants can offer only the observations that the
jurors laughed when Dr. Walton referred to Dr. Pérez-Guerri's
conclusions as "disparate,” and that the statenment constituted an
assessnent of Dr. Pérez-Cuerri's credibility. Wth regard to the
former, the jury's outburst preceded the curative instructions, and
appears to have been nothing nore than a spontaneous response to
the use of an unexpected colloquialism in the courtroom The
district court observed this behavior froma nuch better vantage
point than ours, and evidently did not interpret it to be an
indication that the jury had been irredeemably biased. W see no
reason to question this eval uation.

W also reject appellants' argunent that the nature of
the erroneous testinony -- a statenent that, they argue, inpugned
their expert's credibility -- required a mstrial. Even if we
accept appellants' claim that the challenged testinony inpugned
their expert's credibility, we still would not think that they were
entitled toamstrial. Contrary to the appellants' reading of our

decision in United States v. Shay, we there held that expert

testinony directed at credibility need not al ways be excluded as a
matter of |aw 57 F.3d 126, 131-32 (1st Cir. 1995 ("[No

constitutional provision, law, or rule requires the automatic



exclusion of expert testinony sinply because it concerns a
credibility question."). If such testinony need not always be
excluded, it cannot be the case that it nust always lead to a
mstrial. Under the circunstances, we can find no abuse of
discretion in the district court's choice to issue a curative
instruction rather than take the drastic step of declaring a
mstrial.
2. Hearsay objection

We find appell ants' hearsay objection equally lacking in
merit. They argue that Dr. Walton summarized the published
findings of Dr. Peacock, which, if true, would constitute hearsay
testinony as defined by Federal Rule of Evidence 801. The hearsay
did not, they argue, fall within the "learned treatise" exception
of Rule 803(18) because no foundation was laid to establish the
reliability of Dr. Peacock's studies. Moreover, they argue, Rule
803(18) permits only the reading of the text of alearned treati se,
not an oral summary thereof.* W review the district court's

evidentiary rulings for abuse of discretion. See, e.qg., Rodriquez-

Torres, 399 F.3d at 62.
W find that appellants' anal ysis went off course at the

start. It may appear fromDr. Walton's initial response that he

4 Appellants also argue that Dr. Walton's failure to nmention the
Peacock studies at his pre-trial deposition "conpound[ed] the
hearsay problen{]," Br. of Appellants at 15, although they cite no
| egal authority to explain how W note that appellants have nade
no separate claimof any discovery violation.
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was |aunching into a sunmary of Dr. Peacock's published works.
However, the district court questioned Dr. WAlton extensively on
this point prior to letting himcontinue his answer:

THE COURT: Are you talking now fromyour own
experience, Doctor?

THE WITNESS: |'mtal king about the concept of
i ntervening early versus intervening |ate.

THE COURT: Are you talking about what the
previous witer has indicated or are you
t al ki ng about other sources of informtion?

THE WITNESS: QG her sources of infornmation
it's ny collective --

THE COURT: Have you independently witten
about this?

THE WITNESS: Yes, | have, sir. | have
witten --

THE COURT: And researched this subject
your sel f?

THE WITNESS: Yes, | have.

THE COURT: And you have had experience on
this subject?

THE WITNESS: Yes, Sir.

THE COURT: Very well. You can go ahead and
answer .

Trial Tr. at 62-64, Ramirez v. Debs-Elias (D.P.R Feb. 21, 2003)

(No. 01-1034). Based on this exchange, it is clear that the
testinmony followng Dr. Walton's reference to the studies of Dr.

Peacock was not a summary thereof, but rather a description, based
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on Dr. Walton's own expertise, of the current state of nedica
research on the subject of scarring.® Wile it my be that Dr.
Walton's expert opinion was formed, in part, on the basis of the
publ i shed works of Dr. Peacock and other researchers, scholarly
literature is information reasonably relied upon by nedical

experts. See Fed. R Evid. 703; cf. Trull v. Vol kswagen of Am,

Inc., 187 F.3d 88, 97 (1st Cr. 1999) (finding no abuse of
discretion in admssion of testinony about the content of a
publ i shed report based on federally coll ected data, because, inter

alia, it "appear[ed] to satisfy Fed. R Evid. 703"). W see no

abuse of discretion in the district court's adm ssion of Dr.
Walton's expert testinony.
3. Sanctions

Finally, Debs has requested that we award costs and
attorney's fees to himas a sanction for the filing of a frivol ous
appeal. W have inposed sanctions under Federal Rule of Appellate
Procedure 38 where "the overwhel mng weight of precedent was
agai nst appellant's position, where appellant could set forth no
facts to support its position, or where, in short, there sinply was

no legitimite basis for pursuing an appeal."” Kowal ski v. Gagne,

914 F. 2d 299, 309 (1st Gr. 1990). Wth respect to their appeal of

°® To the extent that the initial statenent that a Dr. Peacock had
publ i shed studies on scarring was itself hearsay, we find that it
woul d have had no prejudicial effect because there was no testinony
concerning the content of those studies. Thus, any potential error
in admtting it was harm ess.
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the district court's refusal to declare a mstrial, appellants
fail ed even to nmention our controlling precedent from Sepul veda in
their brief, and have fallen far short of rebutting our presunption
that the district court's curative instruction was sufficient to
repair any prejudice that resulted fromthe characterization of Dr.
Pérez-Guerri's testinony as "disparate.” Appel | ants' hear say
argunent al so | acks any legitinmate basis in |ight of the testinony
actually admtted. W are therefore inclined to award reasonabl e
attorney's fees, in addition to the costs automatically awarded
upon affirmance, agai nst appellants.

III. Conclusion

For the reasons stated above, the judgnment of the
district court is affirned. In accordance with Federal Rule of
Appel | ate Procedure 38, appellants are ordered to file, within 14
days of the entry of this judgnment, a response indicating why
attorney's fees should not be awarded to appell ee.

Affirmed.
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