United States Court of Appeals
For the First Circuit

No. 03-1530

BETSEY E. RATHBUN,
Plaintiff, Appellant,

V.

AUTQZONE, | NC.,
Def endant, Appel | ee.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

[Hon. WIlliamE. Smith, US. D strict Judge]

Bef or e

Boudi n, Chi ef Judge,
Selya, Crcuit Judge,
and Stahl, Senior Crcuit Judge.

Stephen A. Rodio and Lynette Labinger, with whom Rodio &
Brown, Ltd. and Roney & Labinger were on brief, for appellant.

Charles S. Kirwan and Charles S. Kirwan & Associ ates on bri ef
for Rhode Island Comm ssion for Human Rights, Providence Human
Rel ati ons Commi ssion, Progreso Latino, Center for H spanic Policy
and Advocacy, Rhode Island Cvil Rights Roundtable, and Rhode
I sl and chapter of the National Enploynment Lawers Association,
am ci curi ae.

Renee @ uth, with whom Tracy K. Hidalgo, Frilot, Partridge,
Kohnke & denents, L.C, and Joe Wwelan were on brief, for

appel | ee.
M chael E. Malamut on brief for New Engl and Legal Foundati on,

am cus curi ae.

March 18, 2004




SELYA, Circuit Judge. In this enploynent discrimnation
case, the district court granted sumrary judgnment in the enpl oyer's
favor on both the plaintiff's failure-to-pronote and unequal pay

clainms. Rathbun v. Autozone, Inc., 253 F. Supp. 2d 226 (D.RI.

2003) . The enployee's ensuing appeal requires us to decide a
series of questions, the nobst significant of which concerns the
limtations period that governs enploynent discrimnation actions
brought under the Rhode Island Cvil Rights Act of 1990 (RICRA)
R 1. Gen. Laws 88 42-112-1 to 41-112-2. W have had the benefit of
briefing on this inportant issue not only fromthe parties but al so
from able amici on both sides (for whose help we are grateful).
Having fully considered the matter, we hold that RI CRA enpl oynent
discrimnation clainms are subject to Rhode Island s three-year
residual statute of l[imtations for actions involving injuries to
the person and, accordingly, countermand the district court's
application of a one-year limtations period.

W next consider the nerits of the plaintiff's clains.
Al t hough our holding as to the appropriate rule of tineliness
broadens the scope of her clainms, we nonetheless affirm the
district court's entry of summary judgment. Even when vi ewed
through a wi dened lens, the evidence is insufficient to permt a
reasonabl e finder of fact to resolve either her failure-to-pronote
or unequal pay clains favorably to her. Accordingly, we affirmthe

district court's entry of summary judgnent.
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I. BACKGROUND

We rehearse the facts in the light nost agreeable to the
party opposing the entry of summary judgnent (here, the plaintiff),
drawi ng all reasonabl e inferences to her behoof. Grside v. Gsco

Drug, Inc., 895 F.2d 46, 48 (1st Cr. 1990).

A. Employment History.

At the times material hereto, plaintiff-appellant Betsey
E. Rathbun worked for defendant-appellee AutoZone, Inc. or its
predecessor in interest, Auto Palace. The district court's opinion
contains a neticulous account of the appellant's relevant
enpl oynent history, Rathbun, 253 F. Supp. 2d at 229-30, and we
offer only a brief sketch

Aut oZone operates a chain of retail stores selling
aut onobi | e parts and accessories, and Auto Pal ace (now defunct) was
in substantially the sane business. 1I1n 1995, Auto Pal ace hired the
appel l ant as a part-time cashier and assigned her to its Cranston,
Rhode |sland | ocation. Her duties included running the cash
regi ster, stocking shelves, and assisting custoners. Early in
1998, AutoZone purchased the Auto Pal ace chain and converted the
stores to the AutoZone brand.

Aut oZone organizes its store enployees into four job
classifications: (i) custoner service representative (CSR); (i)
parts sal es manager (PSM; (iii) assistant store manager (ASM; and

(iv) store manager. At the tinme of the acquisition, AutoZone nmade
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the appellant a part-tine CSR at a pay rate of $6.59/hr. In Apri
of 1998, she becane full-tine at a rate of $6.92/hr. Her duties
expanded to enconpass the whol e range of customer sales. She was
not tasked with managerial duties but helped train several new
enpl oyees in conpany policies and systens.

In the sumrer of 1998, the appellant began | obbying for
a pronmotion to PSM When her interest went unrequited, she
approached her district manager, Jeff Mell o, and voi ced a suspi cion
t hat gender had played a role in AutoZone's unwillingness to nove
her up the corporate | adder. Ml | o pooh-poohed this suggestion and
provi ded the appellant with a list of skills she should master in
order to inprove her qualifications for a PSM position.

The appell ant received a pronotion to the PSMrank and a
raise to $8/ hr. in Septenber of 1999. Fromthe tine that AutoZone
acquired Auto Palace until the date of her ascension, AutoZone
filled five PSMvacancies (only two of which were filled after the
appel | ant had applied for a pronotion). Every successful candi date
was a nman.

Soon after her pronotion to PSM the appellant expressed
an interest in becomng an ASM She was passed over four tines for
ASM openi ngs —each time in favor of a man (sonme of whom were new

hires). The appellant remains a PSM



B. Travel of the Case.

On Novenber 16, 2000, the appellant filed a charge of
discrimnation with the Rhode |Island Comm ssion for Human Ri ghts
(the Comm ssion). See R 1. Gen. Laws 8§ 28-5-17 (making the filing
of an admi nistrative charge a precondition to suit under the Rhode
| sl and Fair Enpl oynment Practices Act). Having obtained aright-to-
sue letter, the appellant commenced a civil action in a Rhode
| sl and state court. In her conplaint, she charged that, due to her
gender, AutoZone had unduly del ayed her elevation to PSM denied
her a pronotion to ASM and paid her less than simlarly situated
mal es. All of her clains were grounded on two state statutes —the
RI CRA and the Rhode Island Fair Enploynent Practices Act (FEPA),
R1. Gen. Laws 88 28-5-1 to 28-5-42.

Citing the existence of diversity of citizenship and a
controversy in the requisite ambunt, AutoZone renoved the actionto
the federal district court. 28 U S.C. 88 1332(a), 1441. After the
conpl etion of pretrial discovery, the district court granted an
across-the-board sumary judgnent in AutoZone's favor. Rat hbun,
253 F. Supp. 2d at 236. The court applied the one-year FEPA
statute of limtations, RI1. Gen. Laws 8 28-5-17(a), to all the
failure-to-pronote clainms (including those brought wunder the
Rl CRA) . The court reasoned that it would be anonmalous for
factually identical clains to be tine-barred under the FEPA yet

tinmely under the RICRA, and that, therefore, the state |egislature
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must have intended a one-year limtations period to apply to both
statutes. Rathbun, 253 F. Supp. 2d at 231-34.

Since the appellant had filed her charge of
discrimnation with the state agency on Novenber 16, 2000, the
| ower court's limtations decision neant that the court regarded as
potentially actionable only those enploynent decisions that took
pl ace between Novenber 16, 1999 and Novenber 16, 2000. Fromthis
coi gn of vantage, the court concluded that the failure-to-pronote
clainms could not successfully run the summary judgnment gauntlet.
Id. at 235-36. Wth respect to the unequal pay claim the court
treated the rel evant events as constituting "a series of related,

connected acts”" within the neaning of the continuing violation

doctri ne. Id. at 231. On that basis, it deenmed potentially
actionabl e events outside the one-year limtations period. 1d.
Still, it found no evidentiary predicate sufficient to allow the
unequal pay claimto proceed to trial. 1d. at 235-36. This appeal
f ol | owed.

II. THE SUMMARY JUDGMENT STANDARD

W review the entry of sunmary judgnent de novo.
Garside, 895 F.2d at 48. Summary judgnent is appropriate "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party

is entitled to judgnent as a matter of [aw " Fed. R Cv. P.



56(c). Once the noving party avers the absence of genui ne issues
of material fact, the nonnovant nust show, through nmaterials of
evidentiary quality, that such a dispute exists. A properly
supported notion for summary judgnent cannot be defeated by relying
upon i nprobable inferences, <conclusory allegations, or rank

specul ati on. Mesnick v. Gen. Elec. Co., 950 F.2d 816, 822 (1st

Cr. 1991).
III. THE RICRA LIMITATIONS PERIOD

The threshold issue in this case involves the rule of
prescription that applies to enploynent discrimnation clains
br ought under the RICRA. The Rhode |sland General Assenbly enacted
the RICRAin 1990. The statute does not contain a built-in statute
of limtations. The court below was the first to attenpt a
definitive answer to the question of when an enploynent
di scrimnation action brought under the RI CRA should be deened
timely.

Where, as here, a state's highest court has not spoken on
a matter of state substantive law, a federal court sitting in
diversity nmust "ascertain the rule the state court would nost
likely follow under the circunstances, even if [its] independent

j udgnment on the question mght differ.”™ Blinzler v. Marriot Int'l,

Inc., 81 F.3d 1148, 1151 (1st Cr. 1996). In that endeavor, the
federal court may seek guidance from a w de range of sources,

including but not limted to "anal ogous state court decisions
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persuasi ve adjudications by courts of sister states, |earned
treatises, and public policy considerations identified in state
decisional law " |d.

Wen a rights-creating statute is silent as to what
limtations period should apply, the Rhode Island Suprene Court's
practice has been to look first to residual statutes of

l[imtations. See, e.d., Paul v. Cty of Wonsocket, 745 A.2d 169,

171-72 (R 1. 2000); Lyons v. Town of Scituate, 554 A 2d 1034, 1035

(R1. 1989); Commerce G| Ref. Corp. v. Mner, 199 A 2d 606, 607-08

(R1. 1964). Two of these residual statutes are arguably
applicable here: a three-year statute of I|imtations for
"[a]ctions for injuries to the person,” R1. Gen. Laws § 9-1-14(b),
and a catchall ten-year statute of limtations for civil actions to
whi ch no other provision applies, id. 8§ 9-1-13(a).

W believe that the fornmer is a natural fit. The state
suprene court has construed the "injuries to the person" taxonony
br oadl y:

[ T] he phrase "injuries to the person' is to be

construed conprehensi vely and as cont enpl ati ng

its application to actions involving injuries

that are other than physical. |Its purpose is

to include within that period of limtation

actions brought for injuries resulting from

i nvasions of rights that inhere in nan as a

rational being, that is, rights to which one

is entitled by reason of being a person in the

eyes of the | aw

Commerce G|, 199 A 2d at 610. As a result, the vast mpjority of

state statutes that create tort-like rights of action but do not
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contain built-in tineliness rules have been deened to fall within
the conpass of section 9-1-14(Db). See Lyons, 554 A 2d at 1036

(collecting cases); see also Commerce G, 199 A 2d at 610

(applying section 9-1-14(b) to actions for nalicious use of
process). Al though the case law admts of an occasional

aberration, see, e.qg., Church v. MBurney, 513 A 2d 22, 24-26 (R I.

1986), the trend is clear.
The RICRA' s provenance confirns this intuition. The
Rhode |sland General Assenbly enacted the statute in response to

the United States Suprenme Court's decision in Patterson v. MLlean

Credit Union, 491 U. S. 164 (1989). See Ward v. Gty of Pawtucket

Police Dep't, 639 A 2d 1379, 1381 (R 1. 1994) (discussing the

RICRA's legislative history). The Patterson Court interpreted 42
U S C 81981 to provide protection fromracial discrimnationonly
in contract formation and not in the subsequent nodification and
performance of contracts. 491 U S. at 171. The RICRA aspired to
fill this void and to afford the sane expanded protection in
instances of discrimnation based on age, sex, religion

disability, and national origin.? The contours of the RICRA

The RICRA provides in relevant part:

(a) Al persons within the state, regardless of race
color, religion, sex, disability, age, or country of
ancestral origin, shall have, except as is otherw se
provided or permtted by |l aw, the sane rights to nmake and
enforce contracts . . . and to the full and equal benefit
of all laws and proceedings for the security of persons
and property .
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plainly reveal the General Assenbly's overarching intent to craft
a broad civil rights act that woul d both conpl enent and suppl enent

federal civil rights protections. See Eastridge v. R1. Coll., 996

F. Supp. 161, 169 (D.R 1. 1998); Ward, 639 A 2d at 1381-82.

A frank recognition of this goal sinplifies the
i nterpretive task. The Rhode | sl and Suprene Court consistently has
regarded civil rights violations as injuries to the person, see,
e.g., Paul, 745 A 2d at 172, and the natural inference to be drawn
fromthe case lawis that the RICRA, like other civil rights | aws,
makes actionable injuries to the person.

Then, too, it is reasonable to presune that the RICRA' s
drafters, who nodeled the statute after section 1981, nust have
been aware of the precedents interpreting the federal statute and

nmust have intended the state law to trigger the same limtations

period. In Goodman v. Lukens Steel Co., 482 U. S. 656 (1987), for
exanple, the United States Suprene Court held squarely that the

rel evant state statute of |imtations governing personal injury

* * *

(b) For the purposes of this section, the
right to make and enforce contracts

i ncl udes t he nmaki ng, performance, nodification
and termnation of contracts and rights
concerning real or personal property, and the
enj oynent of al | benefits, t er s, and
conditions of the contractual and other
rel ati onshi ps.

R 1. Gen. Laws 8§ 42-112-1 (internal quotation marks om tted).
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clains applied to section 1981 actions. [d. at 660-62. The Court
reasoned that since section 1981 is a civil rights statute
primarily concerned with preventing and conpensating "fundanent al
injur[ies] to the individual rights of a person,"” the nost
anal ogous state statute of limtations would be the one generally

applicable to personal injury actions. 1d. at 661; see also Partin

v. St. Johnsbury Co., 447 F. Supp. 1297, 1299, 1301 (D.R 1. 1978)

(characterizing an action under section 1981 as "essentially an
action to redress a violation of a tort duty" and applying the

statute of limtations for injuries to the person); cf. WIlson v.

Garcia, 471 U. S. 261, 277 (1985) (characterizing a violation of 42
US C §1983 as "an injury to the individual rights of the person”
and uphol ding the use of a state statute of limtations governing
actions for injuries to the person).

Despite this wealth of authority, we cannot settle upon
section 9-1-14(b) as the appropriate source for a rule of
tinmeliness without first testing the district court's conviction
that the legislature could not have intended that limtations
period to apply. The court noted that in the enploynent
di scrim nation context the RI CRA and the FEPA furnish overl appi ng
renmedi es. Rathbun, 253 F. Supp. 2d at 231. 1In its view, reading
the two statutes together indicates a legislative intention that

the later enacted statute (the RICRA) should be subjected to the
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one-year statute of Ilimtations that the GCeneral Assenbly
explicitly inserted into the FEPA. [d. at 231-32.

The district court premsed this holding on two well-
travel ed canons of construction. One is the venerabl e concept that
"statutes which relate to the sane subject matter should be

consi dered together so that they will harnonize with each ot her and

be consistent with their general objective scope.” State .
Ahmadj ian, 438 A 2d 1070, 1081 (R 1. 1981). This canon of
construction, often referred to by the catch phrase "in pari

mat eria,"” does not necessarily require that the two statutes be
enacted at the sanme tinme or even that they refer to one another.

See, e.qg., Blanchette v. Stone, 591 A . 2d 785, 786 (R 1. 1991). 1In

pari materia treatnent requires only that a | ogical nexus between

two laws pulls strongly in favor of uniformtreatnent. Berthiaune

v. Sch. Comm of Wonsocket, 397 A 2d 889, 893 (R 1. 1979).

Even assum ng, purely for argunent's sake, that the FEPA
and the RICRA are in pari materia, the district court's thesis —
that harnoni zing them requires application of the sane rule of
timeliness to both —is incorrect. The FEPA is intended to foster

equal ity of enpl oynent opportunities. See RI. Gen. Laws 88 28-5-

3, 28-5-5. It closely tracks the |anguage of, and acts as Rhode
I sland's analogue to, Title VII. Like Title VII, the FEPA is
principally directed at enployers. It establishes a conprehensive
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schenme for the vindication of the rights it protects. This schene
relies heavily on an obligatory adm nistrative process.

The FEPA's tenporal requirenents are tied to this
adm ni strative process. A person seeking to enforce rights under
the FEPA nmust file a charge with the Conm ssion within one year
fromthe tinme of the alleged discrimnatory act or practice. 1d.
§ 28-5-17(a). If, after a prelimnary investigation, the
Comm ssi on finds probabl e cause to believe that unl awf ul enpl oynent
practices have occurred, "it shall endeavor to elimnate [those
practices] by informal nethods of conference, conciliation, and
persuasion.” |d. 8 28-5-17(b). The conplai nant, should he or she
so choose, nmay obtain aright-to-sue letter fromthe Comm ssi on and
bring suit within ninety days of receiving such a letter. 1d. 8§
28-5-24.1(a). Failing all else, the Commssion itself has the
power to sue the offending party within two years of the charge-
filing date. 1d. § 28-5-18.

This statutory framework indicates a desire for intense
agency i nvol venent i n resol ving enpl oynment di scrim nation di sputes.

Cf. Burnett v. Gattan, 468 U. S. 42, 53-54 (1984) (noting that the

adm ni strative procedures in Maryland's fair enpl oynent practices
lawindicate a preference for "the [state] agency's interventionin
live disputes"). A short Ilimtations period for filing an
adm nistrative charge nmakes sense in light of the obvious

desirability of getting the agency involved while the wounds are
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fresh. See Roadway Express, Inc. v. RICHR 416 A 2d 673, 676 (R I.

1980) ("A mandatory tine limt pronotes pronpt investigations and
attenpts to conciliate alleged violations of the Act."). In that
context, pronpt notification al so enabl es enployers to collect and
preserve evidence before the trail grows cold. Id. Wile the
state suprenme court has not comented directly on the requirenent
that a conplainant file an adm ni strative charge within one year of
the alleged discrimnation, R1. Gen. Laws 8§ 28-5-17(a) — the

Roadway Express court was dealing with an earlier incarnation of

the FEPA —it is reasonable to assune that the desire for pronpt
and efficient resolution of FEPA conplaints ani mates that rule of
tinmeliness as well.

The RICRA is a different kind of statute. It sweeps far
nore broadly than the FEPA, covering a host of situations, many of
whi ch do not involve the enployer-enployee relationship at all.
Mor eover, the RICRA neither establishes nor incorporates any sort
of adm nistrative process. As the Rhode Island Suprene Court
stated in rejecting an attenpt to apply the FEPA' s adm nistrative
exhaustion requirements to RICRA clains by judicial fiat, "[t]here
I S no | anguage requiring, or even suggesting, that a plaintiff nust
first exhaust any or all admnistrative renmedies before filing a
civil action [under the RICRA]." Mard, 639 A 2d at 1382. And,
noreover, there is no basis for "reading such a requirenent into

the statute." |d.
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This difference in orientationis telling. The RICRAis

primarily a vehicle for conpensating victins of civil rights
vi ol ati ons. Cf. Burnett, 468 U S. at 53 (explaining that a
pri nci pal goal of the federal civil rights statutes 1is

"conpensati on of persons whose civil rights have been viol ated").
Seen inthis light, it nakes sense that the | egi sl ature woul d have
wanted to apply to RICRA clains a limtations period geared to the
occurrence of the discrimnatory act or practice rather than a
[imtations period geared to a non-exi stent adm ni strative process.
See id. at 48-55 (holding that state residual statutes of
limtations, not the period for filing adm nistrative enpl oynent
di scrimnation conplaints, are appropriate for federal civil rights

actions); see also Rossiter v. Potter, 357 F.3d 26, 29-32 (1st Gr.

2004) (rejecting application of Title VII'"s imtations period to
ADEA actions that bypass the adm ni strative process). W concl ude,
therefore, that the two statutes need not —and should not — be

construed in | ockstep.?

2l n reaching this conclusion, we also take into account that
many RICRA clainms are not actionable under the FEPA. The RICRA
applies both inside and outside the enpl oynent context. See, e.q.,
Liuv. Striuli, 36 F. Supp. 2d 452, 469 (D.R 1. 1999). Even in the
enpl oyment context, the RICRA provides a vehicle for suing all
enpl oyers whil e the FEPA reaches only those who enpl oy four or nore
per sons. See RI. Gen. Laws 8§ 28-5-6(7)(i). In the face of a
silent statute, it would be surpassingly difficult to presune an
intent to divide RICRA clains into sub-classes so that different
rules of tineliness would apply depending on the context. The
state, no less than the federal governnent, has an interest in
consi stent application of its |aws.
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The district court also based its holding on another
canon of construction: that repeals by inplication are disfavored
and should not be judicially inposed unless that conclusion is

i nevitabl e. See Passamagquoddy Tribe v. Miine, 75 F.3d 784, 790

(st Cr. 1996); Berthiaune, 397 A 2d at 893. Legi slatures are

presuned to know of their prior enactnents and not to have repeal ed
any part of a prior |law without registering an explicit statenent

to that effect. Brennan v. Kirby, 529 A 2d 633, 637 (R I. 1987).

Thus, "when apparently inconsistent statutory provisions are
guestioned, every attenpt shoul d be made to construe and apply t hem
so as to avoid the inconsistency and [the words] should not be
applied literally if to do so would produce patently absurd or
unreasonabl e results.” 1d. Brandishing this doctrinal staff, the
district court suggests that applying anything except a one-year
limtations period to enploynent discrimnation actions brought
under the RICRA would inpliedly repeal the FEPA's limtations
peri od. Rathbun, 253 F. Supp. 2d at 232.

W find this suggestion unconvincing. Repeal by
inplication is a matter of concern when two statutory provisions

are i nconsistent on their face. See, e.qg., Blanchette, 591 A 2d at

786-87; Prov. Elec. Co. v. Donatelli Bldg. Co., 356 A 2d 483, 485-

86 (R I. 1976). Here, however, no such collision |oons: t he
FEPA' s one-year statute of limtations can coexi st peacefully with

a disparate limtations period for RICRA actions. Although this
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coexi stence neans that factually identical clains will be treated
differently by the courts depending on the statute under which a
particular claimis asserted, that differential treatnent flows
naturally from the General Assenbly's choice to enbroider one
statute (the FEPA) with an el aborate adm nistrative process and to
craft the other (the RICRA) wthout any reference to that
adm ni strative process.

The significance of this choice hardly can be over st at ed.
The Rhode Island Suprenme Court has determ ned unequivocal ly that,
despite the area of overl ap between the FEPA and the RICRA, the two
statutes were neant to provide separate, if sonmetines converging,

avenues to relief. See Ward, 639 A 2d at 1382; cf. Johnson v. Ry.

Express Agency, Inc., 421 U S. 454, 457-61 (1975) (reaching a

simlar conclusion in conparing 42 U S.C. 8§ 1981 and Title VII).
That factually identical clainms nay be subject to different rules
of tineliness depending upon the statutory vehicle that the
claimant elects to enploy is a natural consequence of the
| egi slature's decision to offer claimnts separate adnmi nistrative
and judicial paths through which to rectify the same wongs. In
the absence of a literal inconsistency, differential treatnent of
factually identical clainms is not a proper ground for invoking the

doctrine of repeal by inplication. See Radzanower v. Touche Ross

& Co., 426 U. S. 148, 155 (1976); Passamaquoddy Tribe, 75 F.3d at

790.
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In sum there is strong evidence that the authors of the
RI CRA i ntended that statute to function as a broad civil rights | aw
aimed at renedying injuries to the person. W discern no valid
reason to rewite that schene by inporting into it the FEPA' s one-
year limtations period. Because we are confident that the Rhode
| sl and Suprene Court, when faced with the question, will not choose
that course, we hold that RICRA actions are governed by Rhode
I sland's three-year residual statute of limtations for injuries to
the person, nanely, R1. Gen. Laws § 9-1-14(b). In ruling to the
contrary, the district court erred.
IV. THE MERITS

Qur conclusion that the district court used the wong
limtations period does not end our odyssey. An appellate court
ordinarily is not confined to the trial court's rationale, but,
rather, may sustain the entry of sunmmary judgnent on any ground

made mani fest in the record. See Houlton Citizens' Coalition v.

Town of Houlton, 175 F.3d 178, 184 (1st Cr. 1999). W proceed,

t herefore, to address Aut oZone's asseveration that, notw thstandi ng
the I ower court's incorrect appraisal of the applicable rule of
timeliness, none of the appellant's clains are trialworthy.

A. The Legal Framework.

The appellant's clains are based on two distinct species
of factual allegations: failure to pronmote and unequal pay.

Despite these factual differences, however, all the clainms are
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brought under the FEPA and the RICRA.3 W start with these
statutes.

The FEPA, in terns, makes it illegal for any covered
enpl oyer to discrimnate against an enpl oyee on account of gender
"Wth respect to hire, tenure, conpensation, terns, conditions or
privileges of enploynent, or any other matter directly or
indirectly related to enploynent.” R 1. Gen. Laws § 28-5-7(1)(ii).
The RI CRA sweeps nore broadly, guaranteeing an individual's rights

inregardto the "maki ng, performance, nodification and term nation
of contracts" and "the enjoynment of all benefits, ternms, and
conditions of the contractual and other relationships.”" 1d. § 42-
112-1(b). This | anguage has been authoritatively determ ned to
forfend "against all forns of discrimnation in all phases of
enpl oynent." Ward, 639 A 2d at 1381.

Nei ther statute explicitly Iims the | egal franmework that
courts should use to determne the existence vel non of
discrimnation. In FEPA cases challenging failures to pronote —
there are no RICRA cases directly on point — the Rhode Island

Suprene Court has used the burden-shifting framework devel oped by

the federal courts in Title VII cases. See, e.q., Mne Safety

Appl . Co. v. Berry, 620 A 2d 1255, 1258 (R 1. 1993). W assume

3The appel l ant coul d have brought her cl ai ns under applicable
federal statutes. See, e.q., 42 U.S.C. 88 2000e to 2000e-17 (Title
VIl); 29 U S C 8 206(d)(1) (Equal Pay Act). She eschewed that
cour se.
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that this framework applies equally under the RICRA. See Rat hbun,

253 F. Supp. 2d at 236 (holding to that effect).

The failure-to-pronote clains rest on the prem se that
Aut oZone treated wonen i n general (and the appellant in particul ar)
differently than nen. The core inquiry in such di sparate treatnent
cases i s whether the defendant intentionally discrimnated agai nst

the plaintiff because of her gender. Cunpiano v. Banco Sant ander,

902 F.2d 148, 153 (1st Gr. 1990). Direct evidence of

discrimnatory intent is not required. U.S. Postal Serv. Bd. of

&ovs. v. Aikens, 460 U. S. 711, 716-17 (1983). |Instead, a plaintiff

may enploy the aforenentioned burden-shifting framework. |[If she
follows that path, the plaintiff first nust establish a prinma facie

case of gender discrimnation. MDonnell Douglas Corp. v. Geen,

411 U. S. 792, 802 (1973). The elenents of the plaintiff's prima
facie case vary according to the nature of her claim In a
failure-to-pronote claim for exanple, those elenents are that the
plaintiff (i) is a menber of a protected class who (ii) was
qualified for an open position for which she applied, but (iii) was
rejected (iv) in favor of someone  possessing simlar

qualifications. Gu v. Boston Police Dep't, 312 F.3d 6, 11 (1st

Cr. 2002).
That nodest showing suffices to raise an inference of

intentional discrimnation. Texas Dep't of Cnty. Affairs v.

Burdine, 450 U. S. 248, 253-54 (1981). The burden of production
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then shifts to the enployer to articulate a legitimate,
nondi scrim natory reason for its enployment decision(s). [Id. at
254- 56. "So long as the enployer proffers such a reason, the
inference raised by plaintiff's prima facie case vanishes."

Medi na- Munoz v. R.J. Reynol ds Tobacco Co., 896 F.2d 5, 7 (1st Cir

1990) .
At that juncture, the burden of production reverts to the
plaintiff, who then nust proffer evidence that she was treated

differently on account of her sex. See Burdine, 450 U.S. at 256.

Thi s evidence, viewed in the |ight nost favorable to the plaintiff,
must be sufficient "to prove . . . that the legitinmte reasons
offered by the [enployer] were not its true reasons, but were a
pretext for discrimnation.” [d. at 253. To this end, "nmany veins
of circunstantial evidence . . . may be mned." Mesnick, 950 F.2d
at 824. These include —but are by no neans limted to —evi dence
of differential treatnent, evidence of discrimnatory conments,
statistical evidence, and conparative evidence. See id.
Satisfying this third-stage burden does not necessarily
require i ndependent evi dence of discrimnatory aninus. |n a proper
case, the trier may infer the ultinmate fact of discrimnation from
conponents of the plaintiff's prina facie showi ng conmbined with
conpelling proof of the pretextual nature of the enployer's

expl anation. Reeves v. Sanderson Plunbing Prods., Inc., 530 U.S.

133, 147-49 (2000); Feliciano de la Cruz v. El Conqui st ador Resort
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& Country ub, 218 F.3d 1, 6 (1st G r. 2000). Wmere, as here, the

case arises on the enployer's notion for summary judgnent, the
plaintiff's task is to identify a genuine issue of material fact
with respect to whether the enployer's stated reason for the
adverse enploynent action was a pretext for a proscribed type of

discrimnation. See Thomas v. Eastman Kodak Co., 183 F.3d 38, 62

(1st Cir. 1999); see also Mesnick, 950 F.2d at 824-25 (discussing

the i nterplay between Rul e 56 and t he McDonnel | Dougl as franeworKk).

Rhode Island law is less clear about how to approach
unequal pay cl ai ns8 brought under the FEPA and the RICRA. The Rhode
| sl and Suprene Court has not spoken to the subject. W believe it
is |ikely, however, that when confronted with the issue, the court
will follow its habitual pattern and |look to the closest federa

anal ogue. See, e.qg., OGr. for Behav. Health v. Barros, 710 A 2d

680, 685 (R I. 1998). On the surface, that mght be either the
Equal Pay Act or Title VII.

The choice may matter. A plaintiff can establish a prim
facie case under the Equal Pay Act sinply by showing that the
enpl oyer paid different wages to enpl oyees of different sexes for
j obs perforned under simlar working conditions and that require

equal skill, effort, and responsibility. Corning G ass Wrks v.

Brennan, 417 U. S. 188, 195 (1974). Unlike a prinma faci e case under

the McDonnell Douglas rubric, that showi ng suffices to shift the

burden of proof —not nerely the burden of production —to the
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enpl oyer. From that point forward, the enployer nmay escape
liability only by establishing that the wage disparity resulted
from"(i) a seniority system (ii) a nerit system (iii) a system
whi ch neasures earnings by quantity or quality of production; or
(iv) adifferential based on a factor other than sex."” 1d. at 196
(quoting 29 U.S.C. 8 206(d)(1)).

To conplicate matters, even were the state suprene court
to choose the Title VII analogy, it would discover that federa

courts are divided on whether to use the McDonnell Dougl as burden-

shifting framework or the Equal Pay Act's nore specialized paradi gm

when unequal pay clains are raised under Title VII. Conpare, e.q.,

Meeks v. Conputer Assocs. Int'l, 15 F.3d 1013, 1019-20 (11th Gr

1994) (applying MDonnell Douglas), and Fallon v. [llinois, 882

F.2d 1206, 1214 (7th Gr. 1989) (sane), wth, e.qg., Korte v.

Dei nmer, 909 F.2d 954, 959 (6th Cr. 1990) (applying Equal Pay Act

framewor k), and Kouba v. Allstate Ins. Co., 691 F.2d 873, 875 (9th

Cir. 1982) (sane). This court has not taken a position on the

matter. See Rodriguez v. Smithkline Beecham 224 F.3d 1, 8 n.11

(1st Cir. 2000) (reserving the question).
W need not decide these intriguing questions today. The
district court analyzed the unequal pay claimunder the MDonnel

Dougl as burden-shifting framework. See Rathbun, 253 F. Supp. 2d at

234- 36. The appellant acquiesced in this node of analysis.

Thr oughout the proceedi ngs bel ow, she abjured any suggestion that
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t he Equal Pay Act framework m ght apply and, on appeal, she has not
chal l enged this aspect of the |ower court's decision. She has,
therefore, forfeited the opportunity to argue for the application

of a different, nore plaintiff-friendly standard. See Marcoux V.

Mai ne, 797 F.2d 1100, 1106 (1st Cir. 1986). W therefore proceed
to analyze the appellant's unequal pay claim in ternms of the

McDonnel I Dougl as burden-shifting framework. *

B. The Promotion Claims.

The appellant contends that, on several occasions,
Aut oZone refused to pronpote her to managenent positions for which
she was qualified and in which she had expressed an interest. She
clainms that these enploynent decisions were notivated by gender
bias, noting that each tine a man was hired or pronoted into the
position. To state the obvious, only those enpl oynent actions that
took place within the limtations period are actionable. See Nat'l

R R Passenger Corp. v. Mrgan, 536 U S. 101, 110 (2002). For

pur poses of the appellant's RI CRA cl ai ns, that groupi ng enconpasses
only those actions that took place within the three-year period

precedi ng August 3, 2001.°

“‘Wiile we sonmetines review forfeited challenges for plain
error, the decision to apply McDonnell Douglas to the appellant's
unequal pay clai mcannot plausibly be said to sink to that |evel.
See, e.qg., Marcoux, 797 F.2d at 1106.

*Concluding, as we do, that none of the RICRA-eligible
failure-to-pronote clai ns survive sunmary judgnent, see text infra,
we have no need to consider separately the narrower subset of
clainms that are actionable under the FEPA' s one-year |imtations
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Here, however, the universe of actionable clains is
further truncated. The appellant first expressed an interest in
the PSM position in md-1998. AutoZone pronoted her to that post
on Septenber 12 of the follow ng year. Consequently, we deem
potentially actionable only those PSM pronotions that occurred
bet ween August 3, 1998 and Septenber 12, 1999. Simlarly, the
appel lant first expressed an interest in becom ng an ASM soneti ne
after Septenber 12, 1999. Thus, we deem potentially actionable
only those ASM pronotions arising between Septenber 13, 1999 and
August 3, 2001.

This li ne-drawi ng | eaves si x enpl oynent deci sions in play
(as contrasted with the two considered by the district court, see
Rat hbun, 253 F. Supp. 2d at 235). Two of these six potentially
actionabl e decisions involve the PSM position. Rick Allen was
hired as a PSM in Novenber of 1998 at AutoZone's Warwi ck store.®
The second PSM decision involved Chris Brosco, who was el evated
from a CSR slot in March of 1999. Four other potentially
actionabl e enpl oynent decisions involve ASM positions. Two were
filled by direct hires, nanely, Tom Di sano (Septenber 1999) and

Ni ck Medeiros (April 2000). Two nore were filled by pronotions

peri od.

*When a PSM position in Cranston becane vacant the follow ng
June, Allen was laterally transferred to fill it. That enpl oynent
action does not figure in our decisional calculus as it does not
i nvol ve a pronotion
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fromwi thin the organi zation, nanely, Rick Allen (April 2000) and
José Rios (February 2001).

The district court assuned that the record, viewed in the
light nost favorable to the appellant, satisfies the prima facie
case requirenent. Rat hbun, 253 F. Supp. 2d at 234. W do the
sane: the evidence shows that the appellant is a nenber of a
protected class (a woman); that an adverse enploynment action
occurred (her enpl oyer deni ed her serial bids for pronotion); that
she was at |east arguably qualified for the position(s) that she
sought; and that the position(s) were filled by others whose
credentials were nore or |ess conparable to hers. See Gu, 312 F. 3d

at 11; Rossy v. Roche Prods., Inc., 880 F.2d 621, 624 (1st Gr.

1989). In each instance, AutoZone has proffered reasons for its
enpl oynent decision that are, on their face, nondiscrimnatory. It
says that the successful applicants were better qualified than the
appellant (e.g., Allen was a "parts pro"; Medeiros previously had
managed an aut o body shop; and Ri os, who was hired for a store with
a predom nantly Spani sh-speaking clientele, was bilingual). The
appellant's failure-to-pronote clainms therefore stand or fall on

the third prong of the McDonnell Douglas franework.

Even when viewed through a wder-angled lens, the
evidence of pretext is scant. It consists primarily of the
appellant's assertion that she was nore qualified than the

successful male aspirants. She enphasizes her know edge of auto
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parts, her positive performance reviews, her seniority with the
conpany, and what she terns her superior "people skills."

When an enployer clainms to have hired or pronoted one
person over another on the basis of qualifications, the questionis
not which of the aspirants was better qualified, but, rather,
whet her the enployer's stated reasons for selecting one over the

ot her were pretextual. See Smithv. F. W Mrse & Co, 76 F.3d 413,

421 (1st Cr. 1996). In a rare case, the disappointed applicant
may be abl e to prove pretext by showi ng that she was in fact better
qualified than the individual selected. Patterson, 491 U S. at
187-88; Rossy, 880 F.2d at 625. But that is an uphill struggle:
I n the absence of strong objective evidence (e.g., test scores),
proof of conpeting qualifications will seldom in and of itself, be

sufficient to create a triable issue of pretext. See MIIbrook v.

|BP, Inc., 280 F.3d 1169, 1178-79 (7th CGr.), cert. denied, 537

U S 884 (2002); Deines v. Tex. Dep't of Protective & Requlatory

Servs., 164 F.3d 277, 280-82 (5th Gr. 1999).
This result follows froma formof the business judgnent

rule. See Mesnick, 950 F.2d at 825 (explaining that "[c]ourts may

not sit as super personnel departnents, assessing the nerits —or
even the rationality — of enployers' nondiscrimnatory business
decisions"). Qualifications are notoriously hard to judge and, in
a disparate treatnent case, nore nust be shown than that the

enpl oyer made an unw se personnel decision by pronoting "X' ahead
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of "Y." See Keyes v. Sec'y of Navy, 853 F.2d 1016, 1024-26 (1st

Cir. 1988); Gay v. New Engl. Tel. & Tel. Co., 792 F.2d 251, 255

(1st Cir. 1986). In other words, subjective evidence of conpeting
qgqualifications sel domprovides a principledway for a factfinder to
determ ne whether a given enploynent decision, even if wong-
headed, was anything nore than "a garden-variety mstake in

corporate judgnent." Freeman v. Package Mach. Co., 865 F.2d 1331,

1341 (1st Cr. 1988).
W recognize that there may be situations in which the
difference in qualifications is so stark as to support an i nference

of pretext. See, e.q., Deines, 164 F.3d at 282 (suggesting that,

in an extrene case, qualifications nay be "so wi dely di sparate that
no reasonabl e enployer would have nmade the sanme decision,” and,
therefore, nmay be independently probative of pretext). O,
perhaps, there may be situations in which a great nunber of
i ndi vi dual enpl oynent decisions, each of which arguably can be
justified as a business judgnent, nay in cumul ati on present so one-
sided a picture as to raise an inference of pretext. Cf. EEQCC v.

Steanship G erks Union, 48 F.3d 594, 605 (1st G r. 1995) (hol ding

that a union's facially neutral, sponsorship-based adm ssions
policy, which yielded only white nenbers over a six-year period,
sufficed to support an inference of discrimnation). The case at
bar, however, does not conformto either of those nodels. Froman

obj ective standpoint, the appellant's qualifications are not so
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obvi ously superior to those of the successful nmale applicants as to
undermne the legitimcy of the selection process. And the
appellant has offered too few potentially relevant enploynent
actions and too little information about conpany-w de pronotion
practices to constitute an accunulation sufficient to raise an
I nference of pretext.

W also recognize that a <clained difference in
qualifications may be sufficient to ground an action if acconpani ed
by i ndependent evi dence (say, evidence of pretext or discrimnatory

aninmus). See, e.qg., Byrnie v. Town of Cromnell, Bd. of Educ., 243

F.3d 93, 110-11 (2d Cr. 2001); Emel v. Coca-Cola Bottling Co., 95

F.3d 627, 633-36 (7th Gr. 1996); Rossy, 880 F.2d at 625. The
appel l ant has adduced two pi eces of independent evidence that she
cl ai ms show pretext.

The first relates to the pronotion of Rick Allen to an
ASM position. At the time of his elevation, Alen had (i) nine
disciplinary citations (as opposed to one for the appellant) and
(ii) lower performance reviews in the inmediately preceding
period.” The appellant suggests that this evidence raises an

i nference that AutoZone's stated reason for pronoting Allen ahead

"The appellant also calls attention to Alen's subsequent
di sci plinary problens. These are immterial, however, for the
focus must be on the enployer's nmndset at the tine of the
pronotion decision. See Cullen v. din Corp., 195 F.3d 317, 324
(7th Cr. 1999); Gay, 792 F.2d at 256.

-29-



of her — superior qualifications — was a pretext for gender
di scrim nati on.

This argunment overl ooks AutoZone's assertion, based on
undi sputed facts, that Allen's superior parts know edge (he
previ ously had been enployed by anot her autonotive chain and had
received a "special certification in parts”") and the |l ength of his
tenure as an AutoZone PSM (seventeen nonths, as opposed to eight
nont hs for the appellant) rendered hi mbetter qualified for the ASM
position notwithstanding his other shortcom ngs. These are
difficult balances to strike — and while the w sdom of this
rational e certainly can be debated, we think that AutoZone's choice
conmes wthin the sweep of the business judgnent rule. See, e.q.,

M 11 brook, 280 F.3d at 1182-83; @Querrero v. Ashcroft, 253 F. 3d 309,

314-15 (7th Gr. 2001); Lehman v. Prudential Ins. Co., 74 F.3d 323,

329-30 (1st Cir. 1996). There is no evidence of discrimnatory
animus here, and we do not believe that the record, taken as a
whol e, woul d al |l ow a reasonabl e factfinder to infer, on this neager
showing, that Allen's pronotion was an exercise in gender

discrimnation. See Feliciano, 218 F.3d at 8.

The appel |l ant's second evidentiary proffer is tenporal in
nature: she spent nineteen nonths with AutoZone before achieving
a pronotion to PSMwhereas several nmen thereafter attai ned the sane
rank nore celeritously. She argues that the nuch shorter

i ncubati on periods experienced by these nen (e.g., Guillernpo Feliz
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—one nonth; Rob Stone and José Rios —three nonths; M chael Crunb
— five nmonths; and Luis MDougall — eleven nonths) supports an
i nference of pretext.

Aut oZone asks us to dismiss this proffer on the ground
that all five of these PSM pronotions took place after the
appel l ant had been pronoted to that rank. But the fact that an
event itself is not actionable does not automatically negate its
evidentiary value. A discrimnatory act or practice that is not
the basis for a tinely charge of discrimnation nonethel ess may
constitute relevant background evidence in a proceeding in which
the same type of discrimnatory act or practice has been tinely

chal | enged. United Air Lines, Inc. v. Evans, 431 U S. 553, 558

(1977). This rule permts reference to evidence of untinely prior

acts or practices. Nat'l R R Passenger Corp., 536 U S. at 113.

It likewise permts reference to evidence of subsequent acts or

practices. As the Seventh Circuit expl ained:

The | ast date of the allegedly discrimnatory
conduct is not a bright |line beyond which the
conduct of the enployer is no |onger relevant
in a discrimnation case. OQherwise, clearly
rel evant evidence would be arbitrarily
excluded; for instance, a plaintiff in a race
di scrimnation case would then be precluded
from produci ng evi dence that the week after he
was fired, a white enpl oyee escaped di sci pline
for the exact same conduct.

Freeman v. Madison Metro. Sch. Dist., 231 F.3d 374, 382 (7th Cr.

2000) . Whet her such evidence is relevant depends, as in every

case, on its probative force (or lack thereof). See Fed. R Evid.
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401, 402. That said, the appellant's evidence of swfter
pronoti ons does not generate an inference of pretext. W explain
briefly.

As with all such conparative evidence, it 1is the
plaintiff's burden to denponstrate that she is conparing apples to

appl es. Perkins v. Brigham& Wnen's Hosp., 78 F.3d 747, 751 (1st

Cr. 1996). She "nust provide a suitable provenance for the
evi dence by showing that others simlarly situated to h[er] in al
rel evant respects were treated differently by the enployer.”

Conward v. Canbridge Sch. Comm, 171 F.3d 12, 20 (1st G r. 1999).

"The test is whether a prudent person, |ooking objectively at the
i ncidents, would think themroughly equival ent and t he protagoni sts

simlarly situated.” Dartnouth Reviewv. Dartnmouth Coll., 889 F. 2d

13, 19 (1st G r. 1989). The appel | ant has not carried that burden
her e.

Taken nost favorably to her case, the appellant's
evidence shows only that she and the nmen to whom she conpares
herself were all pronoted to the same position; that their
qual i fications were roughly equival ent; that the nen were el evated
nor e qui ckly; and that, when pronoted, they had | ess seniority with
Aut oZone. But she and her putative congeners were not applying for
the sanme openings at the sanme tines; the speedier pronotions
occurred between eight and twenty-one nonths after the appellant's

pronmotion to PSM This is critically inportant because the
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appel l ant has offered nothing to show either that PSM openi ngs
occur at an even rate or that the market environnent during the
peri ods when the nen were pronoted was at all simlar to the market
envi ronnment that prevail ed whil e she was seeking a pronotion. This
| ack of proof |eaves unaccounted for too nmany vari ables. A
multiplicity of factors (e.g., new store openings, the nunber of
extant PSM vacancies, the nunber and quality of applicants,
di ffering unenpl oynent rates, and increased custoner demand) nay
have i nfl uenced the need to pronote enpl oyees at a faster rate than
theretofore had been the case. The appellant has adduced no

evi dence as to these, and other, variables. See Garside, 895 F. 2d

at 48 ("On issues where the nonnovants bear the burden of proof
they nust reliably denonstrate that specific facts sufficient
to create an authentic dispute exist.").
That ends this aspect of the matter. Wthout controlling
for inmportant variables, conparator evidence cannot generate an
inference either of pretext or of discrimnatory intent. See

Conward, 171 F.3d at 21-22; cf. Rea v. Martin Marietta Corp., 29

F.3d 1450, 1456 (10th Cir. 1994) (holding that data, which failed
to take into account nondiscrinmnatory variables, did not offer a
probative conparison of simlarly situated individuals). So it is
here. Onthis record, allowing the failure-to-pronote clains to go
forward would be an invitation to the jury to engage in unbridled

specul ati on.
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C. The Unequal Pay Claim.

This Jleaves the appellant's claim that she was
discrimnated against in terns of her pay. In support of this
claim she identifies several mal e enpl oyees who, she asserts, were
performng work substantially simlar to hers for higher wages,
despite the fact that each of the nen had less seniority with
Aut oZone. She attributes this pay disparity to her gender.

As a prelimnary matter, we nust determ ne which (if any)
of the alleged instances of pay discrimnation mght give rise to
actionable clains. W restrict that grouping to those i nstances in
whi ch mal e enpl oyees who held the sane position as the appell ant
were rewarded nore handsonely in the sanme tine frane. Four male
PSMs fit this description: Allen, R os, Feliz, and MDougal I

We gauge the proof as to these four individuals under the

McDonnel | Dougl as burden-shifting framework. See supra Part |V(A).

Wth respect to all four, the appellant has nade out a prim facie
case: she has adduced evidence tending to show that she is a
nmenber of a protected class; that she perforned her job in keeping
wi th her enpl oyer's expectations; and that she was paid | ess than

men who held the sane position. See Cullen v. Ind. Univ. Bd. of

Trustees, 338 F.3d 693, 703-04 (7th Gr. 2003); Belfi .

Prendergast, 191 F.3d 129, 139-40 (2d Gr. 1999). Aut oZone' s

response is that its nondi scrimnatory application of its standard

conmpensati on system accounts for the appellant's | ower pay.
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To this end, AutoZone introduced evidence that, each
year, it promulgates revised conpensation guidelines. These
guidelines are in tabular form They apply only to new hires or
new y- pronot ed i ndi vidual s and have no retroactive effect.

Each year's table lists a range of starting wage rates
for each job title. To illustrate, the table for 1999 dictates
that an enpl oyee who becane a PSMthat year (as did the appellant)
woul d earn somewhere between $7.46/hr. and $11.03/hr. to start.
Where a particul ar enployee falls within that range depends on the
guartile into which she is placed. This placenent devol ves from
Aut oZone's assessnent of the enployee's skills, experience,
ability, and know edge. The placenent determ nation can have a
significant nonetary i npact. For exanple (again using the 1999
table), if a new PSMwere placed in Quartile No. 4, she would earn
bet ween $10. 13/ hr. and $11.03/hr., but if placed in Quartile No. 1,
she woul d earn between $7.46/ hr. and $8. 34/ hr.

Enpl oyees al so recei ve rai ses based on annual perfornance
revi ews. Aut oZone issues guidelines for nerit-based raises for
each region, typically ranging from 3% to 5% of an enployee's
hourly rate. The guidelines are hortatory, and the conpany
soneti mes bestows rai ses exceedi ng the suggested increnents. The
appel  ant has adduced no evidence showi ng that raises have been

al located on the basis of gender. Because the raises have a
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per cent age- based focus, however, di scrim natory quartile
determ nations may well influence the amount of future raises.

Aut oZone has net its burden of articulating alegitimte,
nondi scrim natory reason for the pay disparity. The salary
framework itself provides part of the justification. The
appellant's starting salary as a PSM $8/hr., fell wthin the
standard guideline range for PSMs hired in 1999 ($7.46 to
$11.03/hr.), and the starting salaries paid to the four mal e PSMs
all fell within the ranges applicable to their respective start
dates. AutoZone further notes that the PSMsal ary ranges escal at ed
significantly after 1999, thus explaining, in part, why Rios,
Feliz, and McDougal | began at higher hourly rates. The fact that
t he conpany chooses to conpensate enpl oyees based in part on start
dates can have the perverse effect of penalizing seniority, but
that fact, in and of itself, is gender-neutral and, in any event,
does not undermine the legitinacy of the enpl oyer's explanati on.

Neverthel ess, the start date differences alone do not
fully account for the divergence between the appellant's wages and
those of her nale conparators. Allen, for exanple, was hired a
year earlier than the appellant and paid $1/hr. nore despite the
fact that the guideline range remained the same for both years.
Al'len's higher hourly rate stens not fromthe forced application of
an inflexible guideline but from Aut oZone's decision to place him

in Quartile No. 2 while placing the appellant in Quartile No. 1.
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By the sane token, the conpany pronoted Rios in 2000, placed himin
Quartile No. 2, and paid him $11/hr.; pronoted Feliz in 2002
placed himin Quartile No. 3, and paid him$10.50/ hr.; and pronot ed
McDougal I in 2001, placed himin Quartile No. 4, and paid him
$12/ hr.

As quartile placenent is a discretionary exercise,
governed by a very general set of principles, the enployer bears
t he burden of presenting |l egitimte, nondi scrimnatory reasons for
its differential decisions. AutoZone has carried this burden of
production. |Its affidavits suggest that the four nmen in question
recei ved hi gher quartile placenents due, inter alia, to their auto
parts know edge, | eadership experience, and linguistic abilities.

The appellant has tendered evidence designed to cast
doubt on this explanation. She offers two exanples. Wth respect
to AutoZone's avernent that it placed McDougall in Quartile No. 4
because, inter alia, he "had previously worked as a warehouse

supervi sor," she poi nts out that McDougal | ' s enpl oynent application
lists his previous job as "forklift driver”™ and describes his
duties as using a forklift to nove pallets of shoes. Wth respect
to AutoZone's avernent that it placed Feliz in Quartile No. 3
because, inter alia, he previously worked in a body shop, she
suggests that Feliz spent only a single nonth at an auto body shop

(and, then, as a shipping clerk). According to the appellant,

these discrepancies, taken together with her prima facie case
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raise a genuine issue of material fact as to whether AutoZone's
prof essed rational es were pretexts for gender discrimnation.

We do not agree. In the first place, the record does not
support the claimed discrepancy as to Feliz. The only place in
which we can find an indication that Feliz spent no nore than a
month in an auto body shop is in the appellant's affidavit. The
difficulty is patent. The affidavit refers to "Exhibit T," but the
| ast exhibit attached to it is Exhibit S. The only Exhibit T that
we can |locate in the record —an AutoZone exhibit —contains no
mention whatever of Feliz. Gven the elusiveness of Exhibit T, we
are left wwth the appellant's unsupported statenent about Feliz's
enpl oynent history — a statenent that addresses a matter about
whi ch the appellant |acks (or, at |east, has not denonstrated any
basis for) personal know edge. Thus, her statenent cannot be
accorded any weight in the summary judgnment cal culus. See Cadle

Co. v. Hayes, 116 F.3d 957, 961 n.5 (1st Gr. 1997); see also Fed.

R CGv. P. 56(e) (stating that affidavits "shall be made on
per sonal know edge" and "shall show affirmatively that the affiant
is conpetent to testify to the matters stated therein").

This leads us naturally to a larger problem with the
appellant's proffers. Evenif fully credited, they succeed only in
calling into doubt one of several rationales that AutoZone has
advanced for its decision to assign these nmen higher quartiles.

Aut oZone pl aced McDougal | in Quartile No. 4 not only because of his

- 38-



past enpl oynent history but al so because he was bilingual. So too
Feliz, who began in Quartile No. 3 due in part to his military
experience and linguistic abilities. These additional rationales
are unrebutted. On this record, we sinply cannot say that the
scattered inconsistencies noted by the appellant bear the weight
that she attenpts to pile upon them Summary judgnment was,
therefore, warranted. See Cullen, 338 F.3d at 704; Belfi, 191 F. 3d
at 140.

In alast-ditch effort to sal vage her unequal pay claim
t he appel l ant adverts to a chart prepared by AutoZone |isting al
the PSMs in the relevant region as of February 23, 2000, their
gender, and their wage rates. The sanple consists of 114 PSMs,
roughly 18% of whom are female. O the twenty |owest-paid PSMs
(those making $9/ hr. or less), 30%are female. O the twenty-seven
hi ghest-paid PSMs (those making $11/hr. or nore), only 11% are
female. In the appellant's view, this data supports an inference
that her conparatively | owwage rate falls into an overall pattern
of pay disparity at the PSM | evel .

Statistical evidence is permssible in the disparate
treatnent context to show that the enpl oyer's conduct confornmed to

a general pattern of discrimnation. See Freeman, 865 F. 2d at 1342

(citing McDonnell Douglas, 411 U.S. at 805). But "[t]he probative
worth of statistical testinony nust be evaluated in light of the

met hodol ogy enpl oyed, the data avail able, and the factual nvsaic
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unique to the case at hand."” 1d. at 1342 n.5. Wile we have not
universally required sophisticated statistical conparisons in

di sparate treatnent cases, see, e.g., Cuello-Suarez v. P.R Elec.

Power Auth., 988 F.2d 275, 278 (1st G r. 1993); Freenman, 865 F.2d

at 1342 & n.5, the analysis mnust still cross a threshold of
dependabi lity. The chart stunbles on that threshold. The
rudi rentary anal ysis, conducted by the appellant’'s counsel rather
than by a qualified expert, nakes no attenpt to ascertain the
extent to which the apparent disparities my be attributable to
factors other than gender. That is a significant shortcom ng. See

Col eman v. Quaker Qats Co., 232 F.3d 1271, 1283 (9th Cr. 2000);

Sheehan v. Daily Racing Form lInc., 104 F.3d 940, 942 (7th Grr.

1997); Carter v. Ball, 33 F.3d 450, 457 (4th Cr. 1994). Sotoois

the absence of any indication of statistical significance. See

Bennett v. Total Mnatone Corp., 138 F.3d 1053, 1062 (5th Cr.

1998); O taviani v. State Univ. of N Y., 875 F.2d 365, 370-74 (2d

Cr. 1989). Wthout nore nethodical treatnent, we cannot say that
this analysis, standing alone, is probative of discrimnatory
i ntent.
V. CONCLUSION

W need go no further. To recapitulate, we hold that
enpl oynent discrimnation clains brought under the RICRA are
governed by Rhode Island's residual three-year statute of

l[imtations for injuries to the person. Al though this ruling
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expands the universe of potentially actionable clains, we concl ude
that the appellant has offered i nsufficient evidence on either her
pronotion-rel ated all egations or her unequal pay claimto survive
sumary | udgnent . Consequently, we affirm the judgment of the
| ower court.

Affirmed.

-41-



