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BOUDIN, Chief Judge. This is an appeal fromthe judgnment

of the district court rejecting claims by Coady Corporation
(" Coady") against Toyota Mdtor Distributors, Inc. ("Toyota").
Toyota is the regional arm of Toyota Mtor Sales USA, Inc., a
national distributor of Toyota Mdtor Vehicles; Coady, doing
busi ness as 495 Toyota and owned by Kevin Coady, is a Toyota deal er
based in MIford, Massachusetts. Much of the dispute revolves
around Coady's access to new vehicles from Toyot a.

Toyota, |ike other major distributors, supplies a |large
nunber of dealers; in its "Boston region,” which includes nost of
New Engl and, there are about 71 deal erships, each wth its own
primary market area. However, other dealers are free to conpete
with Coady, and Coady with them Coady's nearest conpetitor is
Bernardi Toyota, which is based closer to the Boston netropolitan
area. Boch Toyota is another conpetitor, and its primary market
area adj oi ns Coady's.

Coady has been a Toyota deal er since 1977 and, for nost
of the period, operated under the standard Toyota deal er agreenent.
Anmong ot her things, the agreenment obligates Toyota to explain its
vehicle distribution nmethods to dealers, to use its best efforts so
deal ers can neet their own obligations under the agreenent, and to
all ocate vehicles in a fair and equitable manner as determ ned by
Toyota. Statutes inpose additional and nore detail ed obligations

on Toyota, as we discuss bel ow



Until February 1999, Coady nostly operated under six-year
agreenents, and, for part of its tenure was not apparently a
successful dealer, which Coady says resulted from his unfair
treatment by Toyota. Wen the |ast of these six-year agreenents
expired in 1999, Toyota--unhappy with Coady's performance and
acting against a background of quarrels between Coady and | ocal
Toyota managers--offered Coady only a two-year extension. The
proposed new agr eenent cont ai ned a non-standard provi si on requiring
Coady to nmai ntain 100 percent or better "retail sales efficiency"--
a neasurenent used by Toyota for which 100 percent is supposed to
represent average deal er sales performance in the region.

When the 1999 agreenent expired in 2001, Toyota again
offered a new two-year agreenent, even though Coady's efficiency
rating had fallen to under 40 percent. The proposed new agreenent
retai ned the unenforced 100 percent sales efficiency requirenent.
It also proposed new requirenments that Coady maintain a debt to
equity ratio of no nore than 1:1 and renovate the interior of its
deal er shi p. Coady declined to sign the new agreenent and has
i nst ead oper ated under nont h-to-nonth extensions of its franchi se.

In the neantinme, Coady filed the present lawsuit in
Novenber 1997, against Toyota asserting a host of clains under
federal and state law, including federal antitrust clainms, 15
US. C 81(2000), clainms under the federal Autonobile Deal ers' Day

in Court Act, 15 U.S.C. 88 1221-1225 (2000), and clains under the



so-cal | ed Massachusetts "Dealer's Bill of Rights", Mass. Gen. Laws
ch. 93B ("chapter 93B").

In due course, the district court dismssed certain of
the clains, allowed Coady to expand its conplaint and then denied
cross-notions for summary judgnment. Begi nning on January 13, 2003,
the district court held a jury-waived trial, conprising eight days
of testinony. On April 14, 2003, the district court filed a
det ai | ed deci si on over 50 pages rejecting on the nerits all of the
Coady cl ai ms, and Coady now appeal s.

On this appeal, Coady's nain clains are directed at a set
of practices or occurrences that, in Coady's view, represent
viol ations of chapter 93B as it stood prior to recent anmendnents.?
Coady al so presses clains for breach of contract. Qur review of
the district court's decisionis for clear error as to its findings

of fact and de novo as to questions of law, Fed. R Civ. P. 52;

Li berty Mut. Ins. Co. v. Nippon Sanso K K., 331 F.3d 153, 158 (1st

Cr. 2003); as to questions of characterization, the standard is
nore conpl ex. See note 3 bel ow.

As its primary nmethod of allocating vehicles--the so-
cal | ed "bal anced day' s supply nethod"--Toyota al | ocates vehicles to
deal ers once every two weeks (usually at the beginning and m ddl e

of the nonth); the nethod uses a formula that assigns avail able

Chapter 93B was anmended in 2002, see 2002 Mass. Legis. Serv.
222 (West), but both sides agreed that the pre-anendnent version
controls and our citations throughout are to that version.
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vehicles in the region based upon each dealer's inventory and
recent sales volunme. The nethod does not sinply replace vehicles
sold on a one-to-one basis but rewards past sal es perfornance, so
t hat successful dealers do better than unsuccessful ones.

In the first instance, the system relies upon self
reporting. For each sale, the dealer inputs the sale infornmation--
including the vehicle identification nunber and the name and
address of the custoner--into a conputer network that inforns
Toyota of the sale. When supplies are tight and stock can be
easily sold, as was true for nuch of the 1990s, there is sone
incentive for dealers to msreport in the hope of increasing new
i nventory.

Coady did offer evidence that its conpetitors had
m sreported sal es and Toyota was aware of the probl emalthough the
preci se effect on Coady is uncertain. How nmany i naccurate reports
are required to affect the allocation and how nuch of an effect
i naccurate reports produce is hard to sunmari ze. Sone evi dence at
trial suggested that for Coady to be deprived of a single Toyota
Canry it would take 100 i naccurately reported Canry sal es by ot her
dealers in the region during a two-week period.

Toyota nonitors the accuracy of the reporting by
conparing the sales reports it receives from dealers with the
regi stration data provided by the R L. Pol k Conpany--apparently a

wi dely wused autonotive information and statistical reporting



service. \Wen the two reports do not match for a feature such as
the custoner's nanme or address Toyota |labels this a "no-nmatch".
No- mat ches can reflect either innocent reporting errors or
intentional false reporting by the dealer. All dealers, including
Coady, incur no-matches fromtinme to tine. Coady's position at
trial was that deliberately false reporting was w despread and
known to Toyot a.

At trial, Coady clainmed that Toyota's tol erance of false
reporting by its conpetitors violated chapter 93B. The statute
makes unlawful "[u]lnfair nethods of conpetition and unfair or
deceptive acts or practices,"” Mass. GCen. Laws. ch. 93B, 8§
3(a)(2001), and then |ists specific forbidden practices. See Tober

Foreign Motors, Inc. v. Reiter Adsnmobhile, Inc., 381 N. E. 2d 908,

911-12 (Mass. 1978). Pertinently, section 4(3)(a) nmakes it a
violation for a distributor

to adopt, change, establish or inplenment a
plan or system for the allocation and
distribution of new notor vehicles to notor
vehicle dealers which is arbitrary or unfair
or to nodify an existing plan so as to cause
the same to be arbitrary or unfair

Mass. Gen. Laws. ch. 93B, 8 4(3)(a) (2001) (enphasis added).
Rel ying on dictionary definitions and case | aw rel ating

to a New Hanpshire statute simlar to chapter 93B, see N. H. Auto.

Dealers Ass'n, Inc. v. Gen. Motors Corp., 620 F. Supp. 1150, 1157

n.20 (D.N.H 1985), aff'd in part, vacated in part, 801 F.2d 528

(1st Cir. 1986), the district court held that in this context
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"arbitrary" nmeant a regine that is "not based in reason and is
i npl enented in bad faith because of a dishonest purpose.” As for
"unfair,” the court relied again on the dictionary and a

Massachusetts case, Levings v. Forbes & Wallace, Inc., 396 N E. 2d

149, 153 (Mass. App. C. 1979)(addressing Mass. Gen. Laws ch. 93A,
§ 11 (1978)), to limt the termto an allocation plan "based on
i nequity, dishonesty and fraud".

Applying this definition to allocation systens, the

district court held that:

In the absence of any claimthat Toyota itself
"cut off" Coady's supply of vehicles, in order
to show that Toyota has inplenented an "unfair
or arbitrary" allocation system for the
distribution of notor vehicles to Coady
through periodic allocations, Coady nust
prove, based on "all pertinent circunstances,"”
that Toyota affirmatively facilitated or
encouraged fraudulent sales reporting by
deal ers other than Coady. It is insufficient
for Coady to prove that dealers other than
Coady inaccurately reported sal es because, to

be "arbitrary or wunfair,” such inaccurate
sal es reporting nust be shown to be fraudul ent
or dishonest. Nor is it sufficient to prove

that Toyota knew about fraudulent sales

reporting by its dealers but failed to prevent

it.

W think that the district court has nade the |[egal
standard too denmandi ng. Based on ordinary usage, conduct can be

"arbitrary" and perhaps even "unfair" wthout subjective bad

faith;? agency action taken w thout any whiff of dishonesty or

2Dictionary definitions of "arbitrary" do sonmetines include
| anguage referring to "bad faith" or "di shonest purpose”, usually
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fraud is comonly so characterized, and overturned, under an
arbitrariness standard.® True, as the district court said, chapter
93Bfinds its roots in a concern about "oppressive power" of makers

and distributors, Beard Mdtors, Inc. v. Toyota Mbdtor Distribs.

Inc., 480 N E. 2d 303, 306 (Mass. 1985); but such power can be
carelessly as well as wlfully depl oyed.

Admttedly, the district court's reading of the
arbitrariness standard is supported by a statenment of a sister
federal court in New Hanpshire construing the sanme term
("arbitrary") in that state's autonobil e-deal er statute. Relying

on Black's Law Dictionary, that case held that "arbitrary" was

synonynmous with "bad faith or failure to exerci se honest judgnent."

N.H Auto. Dealers Ass'n, Inc., 620 F. Supp. at 1157 n. 20. But

this 20-year old definition was too narrow even then and was pure

di ctumbecause the district court found that the chall enged conduct

acconpanying alternative definitions that omt the subjective
el enent and refer to actions performed i n an "unreasonabl e manner"”
"capriciously" or without support. Black's LawDi ctionary 104 (6th
ed. 1990); Random House Wbster's College Dictionary 70 (1991).

3See 5 U.S.C. 8 706(2)(A) (2000); Mtor Vehicle Mrs. Ass'n of
US., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U S 29, 43
(1983) (Agency action is arbitrary wunder the Admnistrative
Procedure Act "if the agency has relied on factors which Congress
has not intended it to consider, entirely failed to consider an
I nportant aspect of the problem offered an explanation for its
deci sion that runs counter to the evidence before the agency, or is
so inplausible that it could not be ascribed to a difference in
vi ew or the product of agency expertise.").
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inthat case was based on "reasonabl e busi ness practices"--the sane
test that we now endorse. |d. at 1157.

Nevert hel ess, chapter 93B (as we read it) does not demand
perfection in allocation or warrant a substitution of judicial for
busi ness judgnment. A distributor acting honestly is entitled to
| atitude in nmaking commercial judgnents; and chapter 93B was not
nmeant to insulate dealers fromthe ordinary flux of pressure and

striving that is part of a free econony. Am Honda Mdtor Co., Inc.

v. Bernardi's, Inc., 735 N E. 2d 348, 354 (Mass. 2000). In this

context, it is only the egregious decision that should be | abel ed

"arbitrary" or "unfair." Cf. Schott Mtorcycle Supply, Inc. v. Am

Honda Motor Co., Inc., 976 F.2d 58, 63 (1st Cir. 1992).

To us, this neans that "[a]n allocation systemis not
unreasonabl e sinply because it is possible to subvert it, as |long
as reasonable steps are taken to prevent and detect such

subversion." Cabriolet Porsche Audi, Inc. v. Am Honda Mtor Co.,

Inc., 773 F.2d 1193, 1206 (11th Cr. 1985), cert. denied, 475 U. S

1122 (1986). And "reasonabl e" does not nean fool proof; there are
costs to every busi ness endeavor, including enforcenent, which are
ultimately borne by those who purchase the product.

Here, the district court found as fact that Toyota had
sought to conbat dishonest reporting: in addition to nmaking fal se
reporting a ground for term nation and offering periodi c education

on proper reporting, Toyota conducted ground stock audits to



reverse reported sales of vehicles found on |ots; adopted a policy
to decrease allocations to dealers found to have "no match" rates
over a fixed percentage; and began to decrease district nanager
bonuses for excessive no-match rates in their districts (although
Coady says that this was del ayed for two years because of conputer
probl ens) .

These findings inturnled the district court to conclude
that "Toyota took reasonable steps at all relevant tinmes to ensure
that sales were reported accurately and to reverse those sal es that
were not . . . [and so] ensured that . . . periodic allocations [to
the Boston region] were neither arbitrary nor unfair." Thi s
determ nation anounts, in substance, to an alternative ruling by
the district court that even if reasonable efforts by Toyota to
check fraudulent reporting were required, Toyota nade those
efforts. And, this alternative view-being based on a proper
standard--justifies affirmance, assunming that the finding of
reasonabl eness is sound.

I n substance, Coady's claimis that Toyota | ong knew of
the problem of false reporting, acted too casually to bring it
under control, and even now does not have anything |i ke a fool proof
system Coady's evidence describes flaws; Toyota responds by
pointing to its own efforts to nonitor and control the problem
Except by describing each incident and neasure in the very

extensive record, there is no way to summari ze the ebb and fl ow
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In the absence of sone sharper standard, the district court had to
make an assessnment as to whether Toyota had acted unreasonably.

Applying abstract |abels to settled facts is, strictly
speaki ng, a prescriptive and therefore a | egal judgnment; but where
the outcone is debatable, some (and often nuch) deference is
normal |y afforded to the factfinder's evaluation, because the one
who heard the evidence is closer to the scene and better steeped in
the nuances.* Affording such deference to the district court's
ultimate conclusion and considering the latitude the statute
permts to busi ness managers, we cannot say that the district judge
was w ong.

A second set of chapter 93B clains by Coady, relating to
al l ocation, concerns "turndowns." Dealers including Coady do not
accept every vehicle earned in a periodic allocation, and each
region has its own nmethod of reallocating such rejected vehicles.
In the Boston region, turndowns are first offered to dealers within

the sanme district where they were originally assigned, and if

‘ln re Spadoni, 316 F.3d 56, 58 n.1 (1st G r. 2003); Jackson
v. United States, 156 F.3d 230, 232 (1st Cr. 1998); In re
Extradition of Howard, 996 F.2d 1320, 1328 (1st Cr. 1993)
(degree-of -def erence continuum. There are exceptions to the
af f ordi ng of def erence--none here rel evant --based on history (e.q.,
contract interpretation, see Principal Mit. Life Ins. Co. .
Racal - Datacom Inc., 233 F.3d 1, 3 (1st GCr. 2000)) and policy
(e.q., Fourth Amendnent, see Onelas v. United States, 517 U S
690, 697-98 (1996)).
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uncl ained they are offered to all dealers in the region as "port
stock™ (a subject to which we will return).

Coady's first clai mregarding the turndowns was that this
systemof allocation is "arbitrary or unfair"” because Coady's two
mai n conpetitors, Bernardi and Boch, are part of a contiguous but
separate district with nore turndowns, so they have access to
turndowns that Coady does not. The district court rejected this
contention, finding that the current nethod of allocating turndowns

is enpl oyed because it allows for rapid, |ow

cost distribution of turndowns based on an
i ndi vidualized assessnent of each dealer's

needs. It is deened nore efficient to
distribute turndowns in this manner rather
than to group all Region-w de turndowns

toget her and distribute themthrough a second

[ bal anced day's supply nethod] allocation as

was done between 1989 and 1991.

The choice not to allocate turndowns region-wi de had a
pl ausi bl e busi ness rational e; i ndeed, Toyota had experinmented with
regi on-wi de allocation of turndowns between 1989 and 1991 before
changing to the current system Every system has pluses and
m nuses, and a fair allocation system does not nmean one w thout
wrinkles. Nothing in Coady's showing on this issue causes us to
second guess the district court's assessnent.

Coady' s second turndown conpl aint stens fromthe failure
of Toyota to have a witten policy on turndowns. This is not

itself arbitrary or unfair but, as the district court noted, "the

turndown allocation system depends, to some extent, upon each
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di strict manager's discretionin offering vehicles to the dealers,”
and the court found that this discretion had been abused on at
| east one occasi on when then district nanager Andrew Brody reduced
Coady' s access to desirabl e turndowns due to sonme bad bl ood bet ween
Brody and Coady. However, an occasional abuse does not
automatically require a nore formal or rigid policy. As to the
incident itself, the district court found that Coady had not
of fered evi dence of specific damages arising fromthe incident.?®

The vehicles rejected in the turndowmn process fall into
what i s known as "port stock"--vehicles available to all dealers in
the region. Toyota infornms deal ers about the vehicles it has in
port stock by fax and deal ers may claimthose vehicles on a "first
come, first served" basis. Coady says that Toyota was arbitrary
because it sent such notices by fax and not e-mail, listing Coady
last on the fax list. Coady does not quantify the effect and, at
|l east in these circunstances, chapter 93B does not require this
ki nd of m cro-managenent by courts.

Next, in a further attack on Toyota's fairness in

al | ocati on, Coady conpl ai ns about (again relying upon chapter 93B)

*Coady did offer expert danmage evidence based prinmarily on a
study of howthe bal anced day's supply regi me would, if unflawed by
di shonest reporting, have given Coady nore vehicles; but, at |east
on appeal, Coady points to no evidence as to damages from
i ndi vi dual events such as dispute with Brody. The district court
did not credit Coady's main danage evidence but, as Coady itself
recogni zes, the court's main holding on the fraudul ent reporting
i ssue rested on |lack of a violation.
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Toyota's "market representation vehicle support program"™ Under
this program a dealer can earn extra vehicles by becom ng an
excl usive Toyota dealership, by installing qualifying branding
signs or by making inprovenents in new or nodernized facility
i mprovenents. To qualify for the program deal ers nust docunent
t heir expenditures.

Coady says that Toyota failed to provide thirty vehicles
under the program after Coady spent $200,000 on qualifying
I nprovenents to its facility in 1994, even though Toyota awarded
nore t han 900 vehicles to Bernardi for qualified inprovenents. The
key di fference was that Coady, unlike Bernardi, failed to provide
receipts to Toyota to verify its construction expenditures, which
was a prerequisite under the program Coady says he was relieved
of this obligation by Toyota but the district court did not credit
this claim and on appeal Coady is silent on this point. Mass.

Sch. of Law at Andover, Inc. v. Am Bar Ass'n, 142 F. 3d 26, 43 (1st

Cir. 1998).

Finally, under Toyota's allocation reginme, its genera
manager in the region can distribute up to 10% of the cars and 15%
of the trucks to dealers at his discretionin order to help deal ers
nmeet specific inventory and custoner needs. This group of vehicles
is not included in the pool subject to the sem -nonthly formula
periodic allocations. Before 1998 but not after, the percentage

limtations on this general manager's pool included any vehicles
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distributed under the market representation vehicle support
program

On appeal Coady argues (again relying upon chapter 93B)
that the change in 1998 wundermned the sem-nonthly fornula
al | ocati ons because there is no limt to the nunber of vehicles
that can be assigned under the Support Program In principle, a
very large nunber of assignnents under the |atter program m ght
| eave few, if any, for distribution by fornula. But the district
court found there was no evidence that any such distorting had
occurred. Coady offers no answer to this finding, which seens to
us preclusive on the principle of "no harm no foul."

Coady argues that the sane deficiencies in allocation
al ready di scussed--in particular, Toyota's failure to prevent fraud
by ot her dealers--violated its standard agreenent with Coady and so
gave rise to contract clainms as well as clainms under chapter 93B.
The standard agreenent, in section Xl I1(B), does require Toyota to
use its "best efforts" to provide dealers vehicles required to
fulfill the dealer's obligations wunder the contract and to
"endeavor to allocate" vehicles "in a fair and equitable manner,
which it shall determne inits sole discretion.”

This language is on its face |ess hel pful to Coady than
the standard set forth in chapter 93B. "Best efforts" is
implicitly qualified by a reasonableness test--it cannot nean

everyt hi ng possi bl e under the sun, see Macksey v. Egan, 633 N.E. 2d
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408, 413 & n.16 (Mass. App. C. 1994)--and the "own discretion”
proviso is clearly nore qualified than chapter 93B. Coady provi des
no reason to suppose that allocation systemclains that have fail ed
under the statute should prevail under the contract, so no nore
need be said about this contract-claimperspective.

This brings us to a claim by Coady arising under a
different provision of chapter 93B which makes it a violation of
section 3 for adistributor torefuse a witten request by a deal er
to disclose the basis on which the distributor allocates vehicles
in Massachusetts and to the dealer in question. Mass. Gen. Laws.
ch. 93B, 8 4(3)(b) (2001). At trial Coady said that Toyota had
failed adequately to respond to Coady's witten request for
i nformati on about how the general manager's pool operated and the
nunber of vehicl es.

The district court faulted Coady for not offering
evidence of witten requests having focused instead on oral
requests, but we bypass this issue. This is because the district
court also found that even if Toyota had not responded adequately
to one witten request, no damages had been proved, see note 4
above, and Coady had not requested "any other relief”" on this
I ssue. On appeal, Coady conplains that the evidence did show a
witten request but offers no counter to the alternative ground.

Still another subsection of chapter 93B is in issue

Coady clained and the district court found that Toyota had in sone
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cases of fered desirabl e turndowns to deal ers on condition that they
accept |ess desirable turndown vehicles as well--a practice that
antitrust lawers would call "tying." Tying is not automatically
unl awf ul under the antitrust |laws (new shoes contain | aces), e.qg.,

Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U S 2, 11-12

(1984); Borschow Hosp. & Med. Supplies, Inc. v. Cesar Castillo

Inc., 96 F.3d 10, 17-18 (1st Cir. 1996); but chapter 93B--a
cat al ogue of practices disliked by deal ers--includes a precise and
seeni ngly unconditional ban on such tying of vehicles provided to
deal ers. Mass. Gen. Laws. ch. 93B, 8§ 4(2)(a) (2001).

On this appeal, Coady does not identify any specific
damages |inked to such violations but conplains that the district
court ought to have granted an injunction agai nst continuation of
the practice. The difficulty is that the district court found that
Toyota "has not engaged in that practice with Coady since at | east
1998"--several years before the trial. Gven the tinme gap and the
absence of any other indication that Toyota would repeat this
practice, the denial was within the district court's discretion.?®

This brings us finally to a set of issues that relate

primarily to the renewal of Coady's contract with Toyota and to yet

Generally, review of the denial of the injunction is for
abuse of discretion. Aponte v. Calderén, 284 F.3d 184, 191 (1st

Cr.), cert. denied, 537 US. 886 (2002). "I'n shaping equity
decrees, the trial court is vested with broad di scretionary power;
appel late review is correspondingly narrow." Lenon v. Kurtzman,

411 U.S. 192, 200 (1973); Giffin v. Burns, 570 F.2d 1065, 1079
(st Cr. 1978).
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anot her provision of chapter 93B. Under section 4(3)(e), it is a
violation to cancel or refuse to extend a franchi se upon expiration
"W t hout good cause" or to offer, "arbitrarily and w thout good
cause,"” a renewal agreenent whose terns "substantially change or
nodi fy the sales and service obligations or capital requirenents”
of the dealer. Mass. Gen. Laws. ch. 93B, § 4(3)(e) (2001).
Further, for any such proposed change, 90 days witten notice is
required including "a detailed statenent of the reasons for such
action." Mass. Gen. Laws. ch. 93B, 8 4(3)(e)(2) (2001).

Coady argued in the district court that the 1999 renewal
of the 1993 six-year standard agreenent was illegal because it
added a requirenent of 100 percent retail sales efficiency and
reduced the duration to two years but gave witten notice only 59
days before the old agreenent expired. In 2001, Toyota offered
Coady a further two-year renewal, again allegedly on I ess than 90
days notice, containing the 100 percent retail sales efficiency
cl ause and adding requirenents that Coady namintain a 1:1 debt to
equity ratio and renovate the interior of its facility.

When Coady conpl ai ned about the deficient notice period
for the 1999 contract, Toyota said it would defer the date of the
new agr eenent (whi ch Coady refused) and Coady never signed the 2001
agreenent. Toyota has apparently withdrawn the 1:1 debt to equity
ratio and interior renovation demands and not enforced the 100

percent sales efficiency provision. Nevertheless, Coady requested
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an injunction pertaining to the renewal dispute and appeals from
the district court's failure to provide such relief.

The district court ruled that the shortening of the
proposed renewal period fromsix years to two did not violate the
statute because, although this altered the terns, it did not do so
in respect of sales and service obligations or capital
requi renents. Coady may have sone answer to this proposition--
per haps unreasonable new terns anount to an arbitrary refusal to
renew-but it has not made it nor has it ot herw se expl ai ned why it
is entitled to a longer renewal period.” So we put this issue to
one si de.

As for the i nadequat e noti ce period, Toyota corrected the
error for the 1999 agreenment and ordinarily a district court is not
obligated to issue an injunction absent a threat of repetition
This is not because the issue is necessarily noot--nootness may

often require nore, Friends of the Earth, Inc. v. Laidl aw Envtl

Servs. (TQC), lnc., 528 U S 167, 190 (2000)--but because

injunctions are normally a nmatter of equity and the court is not

required to waste resources where there is no ongoing harm and

"Coady does cite a case that says that contract length is a
material term Seaboard Lunber Co. v. United States, 48 Fed. d.
814, 832 (Fed. d. 2001), hardly a revelation, but nothing in the
statute says that every material alteration is covered by the
statute. While sone material alterations nmay be unreasonabl e, the
statute makes actionable only those that "substantially change or
nodi fy the sal es and service obligations or capital requirenments”.
Mass. Gen. Laws. ch. 93B, 8 4(3)(e)(2) (2001).
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reasonabl e threat of recurrence. Lenon v. Kurtzman, 411 U S. 192,

200-01 (1973); El D a, Inc. v. Hernandez Colon, 963 F.2d 488, 498

n.12 (1st CGr. 1992). Here there i s no suggestion of ongoi ng harm
fromthe unduly short notice period given five years ago.

| f Toyota gave inadequate notice again in 2001, the
threat of repetitionis clearly greater. But just what occurred as
totimng in 2001 is not clear to us, and in any event the proposed
changes that would seemngly trigger the need for notice (the 1:1
debt to equity ratio and renovation requirenents) were w t hdrawn by
Toyota. Under the circunstances, the threat of recurrence is not
so clear as to require the grant of equitable relief, although
Toyota is pressing its luck if it has now made the sane short-
noti ce m stake tw ce.

The nost serious renewal claiminvolves Toyota's apparent
conti nued insistence on the provision requiring 100 percent sales
efficiency. Admttedly, it has not enforced this provision by
term nation or refusal to renew, and, as the district court found
and Coady does not dispute, this negates any obvi ous damages. But
this does not explain why, if the provision is inproper, Coady does
not deserve an injunction. The district court treated the | ack of
past harm as defeating the injunction as well but this is not
necessarily a conplete answer.

Even if the provision were not enforced, its presence

coul d hanper Coady's operations and inpair its ability to borrow,
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(al though Coady has not expressly nade those clains to us). There
Is also renedy I|anguage in chapter 93B suggesting a |enient
standard for injunctions--the statute says the test is whether the
violation "nmay have the effect of causing" a "loss of nobney or
property"”, Mass. Gen. Laws. ch. 93B, 8§ 12A (2001) (enphasis added)
--al though we are not nowinclined to read this provision as maki ng
an injunction nmandatory.?

Yet the threshold question remains whether the 100
percent sal es efficiency provisionis inproper, and here Coady says

only that the notice period was inadequate. Yet there is little

risk, if Toyota has any sense at all, that its future demands for
such a clause will be pressed on less than 90 days notice. | f
notice is adequate, then the question under the statute will be

whet her Toyota has explained its reasons and has a non-arbitrary
basis for its request. On these points Coady is conpletely silent
on appeal . Thus, we are unwilling to remand for further
pr oceedi ngs.

Coady is free to sue imedi ately if Toyota insists on the

sal es efficiency requirenent as a condition of renewal and fails to

8The provision says that the dealer, even if it has not
suffered a | oss of noney or property, "may" obtain an injunction if
the practice "may" cause such a | oss. Mass. Gen. Laws. ch. 93B, 8
12A (2001). W read the first "may" as licencing an injunction,
per haps even encouraging it, but not as conpelling it regardl ess of
ci rcunst ances. Coady has not relied on the provision, so our
reading is subject to further enlightennent--by neans of case | aw
or legislative history--in some future case.
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supply the statutory statenent of reasons or |acks a non-arbitrary
basis for the request. Qur affirmance is without prejudice to such
a suit--but also without foreclosing Toyota fromshowi ng that its
demand is consistent with the statute. At this point we know
not hi ng about the reasons for the proposed efficiency requirenent
in a new contract and little about Coady's basis for deeming it
arbitrary.

Toyota ought to reflect that it has enjoyed a neasure of
good fortune in escaping unscathed inthis lawsuit. |Its allocation
practices vis a vis Coady were no nodel of perfection and a
factfinder who condemmed them mght well have been upheld.
Further, Toyota has virtually admtted to other violations of
chapter 93B (tying, short notice) even if neither damages nor a
need for any injunction were proved as to these actions.

The package of new denmands ascri bed to Toyota (a perhaps
unrealistic efficiency condition, the two-year extension, the extra
i nterior-design spendi ng demanded) may or may not be defensible;
but they seemless likely to nend a rel ationship than to foreshadow
nore litigation under the renewal and term nation provisions of
chapter 93B. Perhaps the relationship is now beyond repair, but in
the interests of heading off further litigation, both sides my
want to consider making a fresh start in negotiating and carrying

out a new agreenent.
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The judgnment of the district court is affirned.
Refl ecting the cl oseness of the case, each side will bear its own
costs on this appeal.

It is so ordered.
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