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HOWARD, Circuit Judge. These cross-appeal s arise out of

an indemification dispute between an enployer and its insurer

The principal issue is whether the enpl oyer nust be i ndemmified for
certain belated contributions it made to the profit-sharing
accounts of various subsidiary enployees. Upon determ ning that
these paynents (and certain other anounts) were covered by the
rel evant policy, the district court granted the enployer's notion
for summary judgnment in the amount of $1, 015, 138.94 and deni ed the
insurer's cross-notion for sunmmary judgnment seeking a declaration

of no coverage under the policy. See Pacific Ins. Co. v. Eaton

Vance Mgnt ., 260 F. Supp. 2d 236 (D. Mass. Aug. 14, 2002); Pacific

Ins. Co. v. Eaton Vance Mgnt., 260 F. Supp. 2d 334 (D. Mass. Apri

30, 2003). We reverse in part, vacate in part, and remand.
I.
The rel evant facts having been twi ce reported, see id.,
we confine ourselves to the essentials.
A. The Plan
Since the 1950s, Eaton Vance Managenent ("Eaton Vance")!?

and its predecessors have operated a qualified profit-sharing plan

("Plan")? for their enployees. Annual contributions to the Plan

lEaton Vance is a Missachusetts business trust, with its
princi pal place of business in Boston.

The Internal Revenue Service ("IRS"') reviewed the Plan and
deened it "qualified,”" with the result that Eaton Vance nay deduct
any contributions nade to it.
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are discretionary and, if made, are derived from Eaton Vance's
profits in a given fiscal year. O particular inportance are the
Plan's enpl oyee-eligibility criteria.

Prior to Novenber 1984, enployees of Eaton Vance's
subsidiaries were not included in the Plan unless the respective
subsi diary expressly adopted the Plan by witten resolution.® In
July 1986, Eaton Vance adopted new Plan docunents —- effective
Novenber 1, 1984 ("1984 docunents") — that all egedly broadened the
Plan's eligibility criteria to include automatically subsidiary
enpl oyees unl ess specifically excluded. Supplying our own enphasi s
to |l anguage that significantly differs from or adds to, |anguage
in the prior governing docunents, see supra n.3, the 1984 docunents
provide in pertinent part:

The termenpl oyee i ncludes: (a) any common-| aw
enpl oyee of the enployer

"Enpl oyer"™ nmeans the enployer naned in the
| ast section of the adoption agreenent, any
commonly controlled organization, and any
predecessor organi zation .

An enployee ordinarily becones an active
participant on his entry date. However, there
are three exceptions: . . . (c) An enployee is
not an active participant during any period in
which he is not an enployee in an eligible
cl ass.

3Specifically, the governing docunents defined "enpl oyee" as
"any enployee of the enployer” and defined "enployer”™ as "the
enpl oyer naned in the Adoption Agreenent” (i.e., Eaton Vance) and

"any predecessor organization." The docunents al so provided that
"a commonly controlled organization may join the enployer in
adopting this plan . . . by [adopting] a witten resolution.”
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An enployee is in an eligible class unl ess:
[he falls within one of four exceptions not
germane to this appeal].

Subject to the rules of this article, a
commonly control |l ed organi zation may join the
princi pal enployer [Eaton Vance] in adopting
this plan. A commonly controlled organi zati on
with any enployees eligible must join the
principal enployer in adopting this plan. No
ot her organi zation may do so.

An or gani zati on j oi ns by a witten
resol ution

It is uncontested that, despite its adoption of the 1984 docunents,
Eat on Vance managenent was unaware of the change in |anguage.

Because Eaton Vance did not intend to broaden the
eligibility criteria (i.e., it continued to believe that a
subsidiary's affirmative adoption of the Plan was a condition
precedent to the subsidiary's enployees' eligibility), it continued
to operate the Plan as it had prior to the adoption of the 1984
docunents and treated as participants only those enpl oyees of those
subsidi aries that had expressly adopted the Plan. Accordingly, it
did not autonmatically establish accounts in the nanes of all
subsidiary enployees. Nor did it specifically exclude them from
the Plan or provide them with information regarding the Pl an.

B. The Claim Against Eaton Vance

On February 2, 1999, WIfredo Hernandez, then an enpl oyee
of an Eaton Vance subsidiary (Conpass Managenent, Inc.), sent to
Eaton Vance a letter indicating that noney due hi munder the Plan
had not been deposited into his account. Upon receiving this
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letter, Eaton Vance contacted its outside ERI SA counsel for an
eval uati on of Hernandez's claim Although Conpass had not adopted
the Plan by witten resol ution, outside counsel advi sed Eat on Vance
that, due to the plain |anguage of the 1984 docunents, Hernandez
likely would be successful if he chose to litigate. Furt her,
counsel warned Eaton Vance that there would be serious tax
consequences if the IRS discovered that the Plan had not been
adm ni stered according to its terns. Eat on Vance thereafter

adopt ed counsel's advice and has since steadfastly maintained —

both before the district court and on appeal — that the 1984
docunents were worded so as to cover Hernandez and other simlarly
situated enpl oyees.

On April 28, 1999, outside ERI SA counsel sent to
Her nandez's attorney a |l etter acknow edgi ng t hat Eat on Vance shoul d
have recognized Hernandez and other "simlarly affected
partici pants” as Plan participants. The letter also stated that
Eat on Vance woul d fund those accounts at the | evel they woul d have
been funded had the enpl oyees been recogni zed as partici pants al

al ong. *

‘ln October 1999, Eaton Vance revised the plan |anguage
(effective Novenmber 1, 1998) to reaffirm its intention that
enpl oyees of subsidiaries are not included in the Plan unless the
Pl an has been adopted by witten resolution of the subsidiary.
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C. The Insurance Policy

Back in 1998, Pacific Insurance Conpany ("Pacific") had
i ssued to Eaton Vance a Miutual Fund Errors and Onm ssion Policy
("Policy") effective from August 1, 1997, to August 1, 1999. The
Pol i cy provided coverage for

[l]oss or liability incurred by [ Eaton Vance],

from any claim nade against [Eaton Vance]

during the Endorsenent Period, by reason of

any actual or alleged failure to discharge his

or its duties or to act prudently within the

nmeaning of the Enployee Retirenment |ncomne

Security Act of 1974 ["ERISA'"] . . ., or by

reason of any actual or alleged breach of

fiduciary responsibility within the neani ng of

said Act . . . in [Eaton Vance's] capacity as

a fiduciary with respect to any pension or

enpl oyee plan or trust.

D. The Notification & The Funding of Overdue Accounts

By letter dated June 18, 1999, Eaton Vance notified
Pacific of the Hernandez claim Pacific thereafter responded with
a letter acknow edging receipt of Eaton Vance's letter.
Subsequent |y, Eaton Vance asked Pacific to agree to a filing with
the IRS under the Voluntary Conpliance Review ("VCR') program
(This filing had been proposed by outsi de ERI SA counsel as a neans
to end Eaton Vance's exposure to governnental penalties for
nonconpl i ance with the 1984 docunents.) Pacific acknow edged this
request but "before consenting to this action" urged Eaton Vance to
consi der w thholding any additional contributions to the Plan.

Pacific further stated that it was "reserv[ing] its rights" and



advi sed Eaton Vance "to take whatever action [it] deens appropriate
to protect Eaton Vance including the filing of a VCR application.”

The VCR application ultinmately was filed with, and
approved by, the IRS. Although Hernandez had been the only party
to make a clai munder the Plan, Eaton Vance thereafter established
accounts for a total of forty-nine enployees and contributed
$880, 869. 86 t 0o t hose accounts (representing the anount -— princi pal
and i nterest — needed to fund the accounts to the |l evel they would
have attained had Eaton Vance tinely contri buted).

E. The Litigation

On June 8, 2000, Pacific filed a diversity action in the
District of Massachusetts seeking a declaratory judgnent of no
coverage under the Policy. See 28 U.S.C 88 1332 and 2201.
Specifically, Pacific alleged, inter alia, that (1) Eaton Vance did
not breach its fiduciary duties or fail to discharge its duties or
act prudently within the nmeaning of ERISA; (2) the obligation to
make paynments is not due "by reason of" a breach of fiduciary
responsibility or "by reason of" a failure of Eaton Vance to
di scharge its duties; and, (3) even if there is coverage under the
Policy, a $1,000 per claim deductible exists for each excluded
enpl oyee. Eat on Vance counterclained, alleging that the Policy
covered its liabilities. Eventual ly, both parties noved for

sunmary j udgnent.



On August 14, 2002, the district court entered summary

judgnment for Eaton Vance upon determning, inter alia, that

(1) Eaton Vance had breached its fiduciary duty under ERI SA; and
(2) Eaton Vance's liability to the excl uded enpl oyees was caused by

this breach. See Pacific Ins. Co., 260 F. Supp. 2d at 241-44. The

court did find, however, that there existed a $1, 000 deducti bl e for
each enpl oyee's claim accordingly, it granted summary judgnent to
Pacific on this issue. See id. at 247-48. Finally, on April 30,
2003, Pacific was ordered to pay Eaton Vance $1, 015,138.94.° See

Pacific Ins. Co., 260 F. Supp. 2d at 346-47.

These cross-appeal s fol | oned.
II.
A. Standards of Review
Summary judgnment is proper when "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
I ssue as to any material fact and that the noving party is entitled

to judgnent as a matter of law" Fed. R Cv. P. 56(c). Inruling

*This anpbunt was calculated as follows: $880,869.86 (the
anount — principal and interest — that Eaton Vance paid to fund
t he enpl oyees' accounts) - $49,000 (the Policy's deductible) +
$148,876.28 (the prejudgnent interest on the $880,869.86) +
$12,537.00 (the defense and investigation costs incurred prior to
the date on which Eaton Vance notified Pacific of Hernandez's
clain) + $5,787.16 (the prejudgnent interest on the $12,537) +
$13,100.57 (the prejudgnent interest on the post-notification costs
that bel atedly were reinbursed by Pacific) + $2,968.07 (the costs
for deposition transcripts).
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on the notion, the district court nmust view"the facts in the |ight
nost favorable to the non-noving party, drawing all reasonable

inferences in that party's favor." Barbour v. Dynam cs Research

Corp., 63 F.3d 32, 36 (1st GCr. 1995). And, of course, "[t]he
standards are the sane where, as here, both parties have noved for

summary judgnent." Bienkowski v. Northeastern Univ., 285 F.3d 138,

140 (1st Cr. 2002) (citing 10A Charles Alan Wight, Arthur R

MIller & Mary Kay Kane, Federal Practice and Procedure § 2720, at

335-36 (3d ed. 1998) ("The court mnust rule on each party's notion
on an individual and separate basis, determ ning, for each side,
whet her a judgnment may be entered in accordance with the Rule 56
standard.")). The district court's rulings on the cross-notions

for summary judgnent are reviewed de novo. See Calero-Cerezo v.

U.S. Dept. of Justice, 355 F.3d 6, 19 (1st Cir. 2004) (citations

omtted).

B. Analysis

In order for Pacific to be held |iable under the Policy,
Eat on Vance nust have incurred a (1) "loss or liability" (2) "by
reason of" (3) "any actual or alleged failure to discharge .
its duties or to act prudently wthin the neaning of
ERISA . . . or by reason of any actual or alleged breach of
fiduciary responsibility within the meaning of [ERI SA." As
al ready stated, the district court determ ned that coverage exi sted

under the Policy because each elenment was satisfied. W t hout
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necessarily opining on whether the facts of this case inplicate
either the first or third prong, we turn directly to a discussion
of the second.

"[Bly reason of is not defined in the Policy;

accordingly, if the |anguage were anbiguous, we nornmally would

consi der whet her the phrase should be construed in favor of Eaton

Vance. See Cody v. Conn. Gen. Life Ins. Co., 439 N E. 2d 234, 237

(Mass. 1982) ("[I]f the contract is anbiguous, doubts as to the
nmeani ng of the words nust be resol ved agai nst the i nsurance conpany
that enployed them and in favor of the insured.” (citations and

internal quotation marks omitted)); E.D.1.C v. Ins. Co. of North

Am , 105 F. 3d 778, 786-87 (1st G r. 1997) (applying Massachusetts
| aw and noting that the presunption against the insurer does not
apply "where the policy |anguage results from the bargaining
bet ween sophisticated comrercial parties of simlar bargaining
power" (citation omtted)).

Her e, however, we need not reach the contra proferentem

I ssue because we consi der the | anguage unanbi guous: "by reason of"

means "because of," Black's Law Dictionary 201 (6th ed. 1990), and

t hus necessitates an analysis at |east approximating a "but-for"

causation test. Cf. United States v. Rosa-Otiz, 348 F.3d 33, 38

(1st Cr. 2003) ("The statutory phrase 'by virtue of,' by its plain
meani ng, suggests a but-for causation test."” (citing Wbster's

Third NewInt'l Dictionary 307 (defining "by virtue of" to nean "by

-10-



reason of"))); Three Sons, Inc. v. Phoenix Ins. Co., 257 N E 2d

774, 776 (Mass. 1970) ("The words 'liability inmposed . . . by

reason of any statute,' clearly inports a direct causal relation

between the fact of liability and the violation of a statute. To
qualify for this exclusion, liability nust directly result fromthe
violation of the statute . . . ." (enphases added)). W therefore

rej ect Eaton Vance's assertion that by reason of' . . . is a nore
generous standard t hat extends coverage beyond the strict 'but-for'
test Pacific seens to be applying."® See Cody, 439 N E. 2d at 237
("A policy of insurance whose provisions are plainly and definitely
expressed in appropriate |anguage nust be enforced in accordance
with its terms.” (citations and quotation marks omtted)).

Havi ng defined the relevant |anguage, we next consider
whet her Eaton Vance's liability to the enployees falls within the
Policy's scope. Eaton Vance argues that, even under a restrictive
readi ng of the Policy's causation el enent, coverage exi sts because
(1) the cause of Eaton Vance's liability was "its failure to
adm nister the Plan in accordance with the 1984 Pl an Docunents by
identifying the proper participants [i.e., Hernandez and other

simlarly situated enpl oyees] and establishing and fundi ng accounts

for them when contributions were made"; (2) "this failure was a

°The authorities that Eaton Vance cites for support (a
Tennessee Suprene Court case and a piece in an insurance journal)
are not directly on point because they deal with construction of
t he phrase "arising out of" rather than the "by-reason-of" | anguage
at issue here.
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breach of Eaton Vance's fiduciary obligations”; and that (3)
"[o]nce [this breach] occurred, no intervention from any other
force was required to bring about the liability.” Presented with
a simlar argunent,’ the district court agreed with Eaton Vance:
"[The] failure to read the 1984 Pl an Docunents cl osely enough to
see that the scope of the Plan had changed was . . . a breach of

fiduciary duty which resulted in Hernandez's account not being

funded. " Pacific Ins. Co., 260 F. Supp. 2d at 244 (enphasis

added) .

Havi ng had the benefit of additional briefing and ora
argurment on this tricky i ssue, we arrive at a different concl usion.
As we see it, the relevant liability for which Eaton Vance seeks
recovery fromits insurer is not one for breach of fiduciary duty
relative to the belatedly funded enpl oyee accounts; rather, Eaton
Vance seeks reinbursenent for ampunts it paid -— principal and
interest — in satisfaction of its Plan-created obligation to
establish and fund those accounts to the level they would have

attained had Eaton Vance initially conplied with the Plan. So

‘Specifically, Eaton Vance argued that

sinmply signing the 1984 Plan docunents did not
proxi mat el y cause Hernandez's account to be unfunded[;]
[r]ather, the cause of Hernandez's unfunded account was
that Eaton Vance did not admnister the Plan in
accordance with its terms, which is a breach of fiduciary
duty under ERISA that is covered by the Policy.

Pacific Ins. Co., 260 F. Supp. 2d at 243-44 (enphasis added).
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under st ood, the cause of this obligation cannot be the breach of
the obligation; instead, in our view, this obligation derived from
the broadened eligibility criteriainthe 1984 docunents thensel ves
(as now interpreted by Eaton Vance), nmanagenent's discretionary
decision to fund, and the enployees' concomtant entitlenment to
interest that would have accrued in their profit-sharing accounts
had Eaton Vance acted in accordance with the Plan by establishing

and funding the accounts.? See, e.09., Anerican Cas. Co. of

8The interest at issue here is, essentially, the prejudgnent
interest that a court m ght have awarded Hernandez and ot hers had
they elected to litigate their clains for paynent of benefits due
under the Plan. Cf. Cottrill v. Sparrow, Johnson & Ursillo, Inc.,
100 F. 3d 220, 223-24 (1st Gr. 1996) ("In ERI SA cases the district
court nmay grant prejudgnent interest in its discretion to
prevailing fiduciaries, beneficiaries, or plan participants. .
Ordinarily a cause of action under ERI SA and prejudgnment interest
on a plan participant's claimboth accrue when a fiduciary denies

a participant's benefits. . . . Setting the accrual date in this
manner not only advances the general purposes of prejudgnent
interest . . . but also serves ERISA's renedial objectives by
meking a participant whole for the period during which the
fiduciary wi thholds noney legally due. . . . Figuring the accrual
date in this way also prevents unjust enrichnment.” (citations

omtted)). Accordingly, as we see it, the interest portion of the
$880,869.86 is part and parcel of what is due the enpl oyees under
the Plan and, as such, is not a liability incurred by reason of a
breach of fiduciary duty.

The result we reach makes sense froma policy perspective as
wel|. Because Eaton Vance wongfully withheld the principal, it
presumably was able to earn interest on these nonies — interest
that otherwi se would have been earned by the enployees on their
accounts. As such, the interest represents benefits to Eaton Vance

on nonies wongfully withheld. If we were to hold that the Policy
covers these anmounts, Eaton Vance would reap a substanti al
wi ndf al | . This result would create a perverse incentive for

enpl oyers negligently to delay contributions while retaining the
nonies in an interest-earning account safe in the belief that any
i nterest earned would be theirs to keep.

In any event, Eaton Vance made no significant effort — either
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Reading, Pa. v. Hotel & Rest. Enployees & Bartenders Int'l Union

Wl fare Fund, 942 P.2d 172, 176-77 (Nev. 1997) ("The refusal to pay

an obligation sinply is not the cause of the obligation, and the
[insured's] wongful act in this case did not result in their
obligation to pay; [its] contract inposed on[it] the obligation to
pay.").

Whet her or not Eaton Vance breached its fiduciary duties
under ERISA by initially failing to adm nister the Plan in tinely
accordance with its terns is thus of no inport to the relevant
causation inquiry because the underlying obligation for which

rei mbursenment is sought existed regardless of whether Eaton Vance

first conplied with its fiduciary duties or breached them
Accordi ngly, we nust al so rej ect Eaton Vance's alternative argunment
that the asserted breach of fiduciary duty was a concurrent cause

of the obligation. See 7 G Couch, Couch on Insurance § 101:57 (3d

ed. 1997) ("The concurrent cause rule . . . takes the approach that
coverage should be allowed whenever two or nore causes do
appreciably contribute to the | oss, and at | east one of the causes

is an included risk under the policy.").

before us or before the district court — to argue that, even if
the principal paynents are not covered under the Policy, the
i nterest should be covered. Cf. United States v. Zannino, 895

F.2d 1, 17 (1st Cr. 1990) ("[We see no reason to abandon the
settled appellate rule that issues adverted to in a perfunctory
manner, unacconpani ed by some effort at devel oped argunentation

are deened waived.").
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As we understand the situation, the difference between
what did happen (the belated funding of the accounts) and what
shoul d have happened (the tinely funding of the accounts) is only
one of timng: because Eaton Vance's managenent failed to read the
1984 docunents prior to receiving the Hernandez | etter, nmanagenent
becane aware of the conpany's liability to the accounts later than
it otherwi se would have. Eaton Vance essentially argues this sane
point in its brief: "Had Eaton Vance administered the Plan
according to its ternms during each affected year, the omtted
partici pants woul d have had funded accounts at the tine they cane
to seek benefits.”

But the fact that the alleged breach of fiduciary duty
resulted in the | ate paynment of funds does not alter the essenti al
fact that the liability was "incurred . . . by reason of" the
adopti on of the 1984 docunents, managenent's di scretionary deci sion
to fund the accounts of eligible enployees, and the enployees
entitlement to the interest that would have accrued in their
profit-sharing accounts had Eaton Vance established and funded t he
accounts as required by the Plan. The insurance policy at issue

covers debts "incurred . . . by reason of ," inter alia, a breach of
fiduciary duty; it does not cover debts that are "incurred” through
a contractual obligation although belatedly paid because of a

breach of fiduciary duty.
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As indi cat ed above, Eaton Vance admts that Hernandez and
other simlarly situated enployees were, pursuant to the 1984
docunents, automatically covered unless specifically excluded.
| ndeed, the conpany acknow edges as nuch in its brief to this
court. There, in arguing that it breached its fiduciary duty under
ERI SA, Eaton Vance concedes that "[t] he governi ng Pl an docunents by

their terns made all enpl oyees of the 'enpl oyer' -- Eaton Vance and

Its commonly controlled organizations — Plan participants.”
(enphasi s added). Effectively, then, Eaton Vance asserts that the
1984 docunents established eligibility so as to render Eaton
Vance's failure to fund (in years in which fundi ng was aut hori zed)
a breach of fiduciary duty while at the sanme tine arguing that, for
pur poses of the Policy, the resulting obligation was incurred by
reasons ot her than the 1984 docunents (and managenent's decisionto
fund in the rel evant years). Eaton Vance cannot have it both ways.
Wul d we have reached the sanme result had the enpl oyees
claims wound up in litigation? Wile not intuitively obvious, the
answer is yes. This hypothetical |awsuit mght have alleged
several theories of liability: for exanple, (1) breach of Plan
docunents; (2) breach of fiduciary duties under ERISA, and (3)
failure to discharge duties or to act prudently within the meaning

of ERI SA. Perhaps Pacific would have associated with Eaton Vance
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in defending this lawsuit,® which -— if Eaton Vance's outside ERI SA
counsel is to be believed -- Hernandez m ght well have won.

But, inthis hypothetical situation, the possibility that
Her nandez coul d have prevail ed on one or nore of his theories does
not end our analysis. Gven the underlying facts surrounding the

Her nandez claim any judgnment for Hernandez for back-paynent of

benefits wongfully wi thheld under the Plan (and the hypothesi zed

anpunt -of -return thereon) necessarily would be derivative of a

finding that the Plan docunents thenselves (together wth
managemnent ' s di scretionary deci sion to fund) created the underlying
financial obligation on which Hernandez sought perfornmance --
performance that was due Hernandez prior to, and irrespective of,
the lawsuit. Accordingly, the Policy's causation requirement -—-

“liability incurred . . . by reason of any actual or alleged

°The Policy provides, in relevant part, as follows:

Coverage hereunder is extended to pay on behal f of
[Eaton Vance] . . . all:

DEFENSE EXPENSES
EE. Costs and expenses incurred in the investigation
or defense of any claimfor which coverage is provided
her eunder.

CONDI TI ONS
C 1. SETTLEMENT:

It shall be the duty of [Eaton Vance], and not
[Pacific], to defend clains. [Pacific] may, at its own
expense, but is not obligated to, associate with any
Insured in the investigation, defense or settlenent of
any claim.
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failure to discharge his or its duties or to act prudently within
the neaning of [ERISA] . . ., or by reason of any actual or alleged
breach of fiduciary responsibility within the neaning of said Act”
— woul d remain unsatisfied because the at-issue liability! would
have been incurred by reason of sonmething other than the |isted
conti ngenci es. !

The Seventh Circuit faced a simlar situation in Baylor

Heating & Air Conditioning, Inc. v. Federated Mut. Ins. Co., 987

F.2d 415 (7th Gr. 1993). There, m stakenly believing that it had
no liability under a collective bargai ni ng agreenent, the enpl oyer
intentionally decided not to nake paynments to an enpl oyee pension
f und. After the fund was successful in its suit against the
enpl oyer for paynent of the wi thheld benefits, the enployer sued
its insurer for the value of the unpaid benefits, which allegedly

were insured under a liability policy.* The Baylor court denied

The liability at issue would have been Eaton Vance's
liability to Hernandez for his share of the $880,869.86, which
represents the amount — principal and interest -- that Eaton Vance

bel atedly contributed to the accounts of the excluded enpl oyees.

YHowever, if, for exanple, a group of hypothetical Plan
partici pants had been successful in a class action against Eaton
Vance (as trustee of the Plan) for damges stemming from the
trustee's failure prudently to invest the assets that properly had
been deposited into participants' accounts pursuant to the Plan,
Eat on Vance presunmably woul d have had a clai munder the Policy.

2Despite Pacific's assertion that Baylor was "conceptually
identical" to this case, Eaton Vance nakes no attenpt neaningfully
to distinguish Baylor. |In its brief, Eaton Vance says only that
"[t]he discretionary nature of <contributions [in this case]
di stinguishes [Baylor], which involved mandatory contributions
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coverage, explaining that the judgnent against the enployer for
pensi on-fund amounts due under a collective bargaining agreenent
was not an "injury or damage caused by any negligent act, error, or

omssion in the adm nistration" of the program

[ The enpl oyer's] liability to the pension fund
Is contractual. Although at the tinme [the
enpl oyer] refused to nake fund paynents it did
not believe it had any contractual obligation
to do so, these beliefs do not change the
contractual nature of the obligation. The
Fund was awarded anounts owed pursuant to the
col |l ective bargaining agreenent, not danages
for negligence, and these paynents are not
covered by [the enpl oyer's] policy.

Under [the enployer's] logic, any default
arising froma m staken assunption regarding
one's cont ract ual l[iability coul d be
transforned into an insured event. | ndeed

refusing to pay a debt in reliance upon
erroneous advice of counsel would convert a
contractual debt into danage arising from a
negli gent onission. W dare not imagine the
creative |l egal theories treading just short of
mal practice and frivolity that could seek to
transformcontractual obligations into insured
events.

987 F.2d at 419-20.%

under a collective bargaining agreenment.” W do not see why this
di stinction should inpact our analysis.

BSimlarly, in Oktibbeha County Sch. Dist. v. Corregis Ins.

Co., 173 F. Supp. 2d 541, 543 (N.D. Mss. 2001), the district court
reasoned as foll ows:

The school district had a duty to pay overtine
conpensati on because of the statutory requirenents of the
[ Fair Labor Standards Act], not because of any w ongful
act or omssion of the school district. The school
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W agree with the Seventh Circuit. 1t nakes no sense to
permt a dereliction in duty to transform an uninsured liability

into an insured event. Cf. May Dept. Stores Co. v. Fed. Ins. Co.,

305 F.3d 597, 601 (7th Cr. 2002) (Posner, J.) ("It would be
passi ng strange for an insurance conpany to insure a pension plan
(and its sponsor) against an underpaynent of benefits, not only
because of the enornobus and unpredictable liability to which a
claimfor benefits on behalf of participants in or beneficiaries of
a pension plan of a nmajor enployer could give rise, but also
because of the acute noral hazard problemthat such coverage woul d
create. . . . Such insurance would give the plan and its sponsor an
incentive to adopt aggressive (just short of willful)
interpretations of ERI SA designed to mnimze the benefits due,
safe in the belief that if, as would be likely, the interpretations
were rejected by the courts, the insurance conpany would pick up

the tab. Heads | win, tails you lose.").

district had a pre-existing obligation to pay these
enpl oyees for the overtine hours worked, an obligation
that was created by the FLSA The policy states that
coverage Wi ll issue only if the school district suffered
a loss by reason of a wongful act. The duty to pay
overtinme is a matter of statutory | aw, and the obligation
to pay tinme and a half for every hour worked over a forty
hour week arose when t he enpl oyees wor ked overti ne hours.

YW are aware that the policy at issue in My Departnent
Stores specifically excluded from coverage "benefits due or to
becone due under the [Plan]." This fact, however, does not
under mi ne the persuasiveness of the analysis quoted in the text.
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III.

For these reasons, we conclude that the district court
erred (1) when -- based upon an incorrect finding that the Policy
covered Eaton Vance's obligation to fund the relevant profit-
sharing accounts -- it held that Eaton Vance was entitled to
summary judgnment for indemification of anpbunts contributed to
t hese accounts (and prejudgnent interest thereon),® and (2) when
it denied Pacific's cross-notion for a summary-judgnent decl arati on
of no coverage for these anobunts.?!® The court's judgnent is
therefore reversed in part. Because we are unable to discern the
extent to which these errors influenced the district court's
determ nation that Pacific also was liable for certain anmounts

peri pheral to the funding of the accounts, !’ the judgnent i s vacated

in part and remanded so that the court can determne, in the first

These anpbunts total $980,746.14: $880, 869. 86 + $148, 876. 28 -
$49, 000. See supra n.5.

*Because we concl ude t hat no coverage exi sts under the Policy
for these anpbunts, we do not reach Eaton Vance's cross-appeal.
That appeal challenges the district court's grant of sumary
judgnment for Pacific on the separate issue of the Policy's
deducti ble, which becanme relevant as a result of the district
court's disposition of the coverage issue.

Y"These anounts total $34,392.80: $12,537.00 (the defense and
i nvestigation costs incurred prior to the date on whi ch Eat on Vance
notified Pacific of Hernandez's claim + $5,787.16 (the prejudgnment
interest on the $12,537) + $13, 100.57 (the prejudgnment interest on
the post-notification costs that belatedly were reinbursed by
Pacific) + $2,968.07 (the costs for deposition transcripts). See

supra n. 5.
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i nst ance, whet her Eaton Vance renains entitled to these anounts in
light of this opinion. Each party shall bear its own costs.

It is so ordered.
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