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STAHL, Senior Circuit Judge. This case is part of a

| engt hy di spute bet ween Pl ai ntiff-Appellant Diva's, I nc.
("Dva's"), an adult entertainnent bar |ocated in Bangor, Muine,
Plaintiff-Appellant D anne Corm er-Youngs, the owner of Diva's, and
Appel lee City of Bangor, Mine. Also involved in the instant
action are various Bangor governnent officials in their official
and individual capacities (collectively, "Individual Appellees").
We decide today an appeal from two district court orders which
t oget her dism ssed all of Appellants' clains, affirmng in part and
reversing and remanding in part.
I. STATUTORY BACKGROUND

There are several ordinances and statutes involved in
this dispute. The first is Bangor Cty Code ("Bangor Code")
Chapter 228 on Public Morals. Chapter 228 contains a provision
that regulates the |ocation of comrercial establishnments offering
nude dancing. See Bangor Code 8§ 228-14. That section provides
t hat establishnents of fering nude entertai nnent can only be | ocat ed
in certain zoned districts, and that operators of a conmercia
establ i shment of fering nude entertai nnent nust obtain a certificate
of occupancy, which will not be granted if the establishnment is
| ocated within 500 feet of a litany of establishnments including:
anot her nude entertai nment establishnment, an establishnent |icensed
to sell al cohol, a church, school, public park, public library, or

residentially-zoned district.* Diva's cannot obtain a certificate

1 "Nude entertainment" is defined in the Bangor Code as "Any
di splay of live persons in a state of nudity, or in a visible state
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of occupancy without a variance as it is |located within 500 feet of
a church.? Chapter 228 also regulates the operation of nude
establishments by prohibiting such establishnments from serving
al cohol. See Bangor Code § 228-15(c).

The second provision of the Bangor Code at issue here
applies to establishnents that sell alcohol in conjunctionwith the
provi sion of non-nude entertai nment. See Bangor Code Chapter 61
A liquor licensee desiring to have live entertainnent, that is,
dancing or nusic perforned by sonething other than a mechanica
device, nmust apply for a special anusenent pernmt pursuant to
Article Il of Chapter 61 of the Bangor Code.? Al t hough an
applicant may properly seek a special anmusenent permt for

"“danci ng," the dancing cannot be "nude entertai nment," as defined

of sexual excitenent whether or not clothed."” Bangor Code § 228-
13(B). The Bangor Code defines "Nudity" as "The showi ng of the
human mal e or femal e genitals, pubic area or buttocks or the femal e
breast below the top of the nipple . . . ." Bangor Code § 228-2.
The Bangor Code section regulating the conduct of conmercial
establi shments offering nude entertainnent further provides that
"Nude entertai nment presented in a comercial establishment shal
not i nclude any showi ng of the male or femal e genital s, pubic area,
peri neum or anus of any person with less than a fully opaque
covering." Bangor Code § 228-15(Q.

2Al t hough both parties discuss the zoning problem as arising
because Diva's is next door to a church, the record indicates that
Diva's is also located in the "Downtown District,"” which is not one
of the permtted zones for nude entertai nment, and apparently is
al so I ocated within 500 feet of a residentially-zoned district and
an establishnent that sells al cohol.

3Bangor Code section 61-17 provides: "No |licensee for the sale
of liquor to be consuned on his or her Ilicenses prem ses shal
permt on such Iicensed premses . . . any nusic, except a radio or
nmechani cal devi ce, any dancing or entertai nnent of any sort unless
the licensee shall have first obtained a special anusenent perm:t
approved by the Cty Council."

-3-



by Bangor Code Chapter 228. This neans, in essence, that female
dancers in an establishnment that serves al cohol nust, in addition
to not violating the provisions of Chapter 228, have their buttocks
and the areola area of their breasts covered wth an opaque
covering.*

Wth this background in mnd, we turn to the history of

Di va's.

“‘Bangor Code section 61-17(c) provides:

C. Live entertai nnent regul at ed.
(1) No licensee shall permt entertainnent on the licensed
premses . . . when the entertainnment involves:
(a) The performance of acts or simulated acts of sexual
i ntercourse, nasturbation, sodony, beastiality [sic],
oral copulation, flagellation or any sexual acts which
are prohibited by [aw *
(b) The actual or sinmulated touching, caressing or
fondling on the breasts, buttocks, anus or genitals.*
(c) The actual or simulated displaying of the genitals,
pubi ¢ hair, buttocks, anus or any portion of the female
breasts at or below the areol a area thereof.
(d) The permtting by any licensee of any person to
remain in or upon the licensed prem ses who exposes to
any public view any portion of his or her genitals or
anus.
(2) For the purposes of this subsection, the term"displ ayi ng"
or "expose" shall nean uncl ot hed or uncostunmed and not covered
by a fully opaque naterial .
*It appears that nude dancing establishnents operating wth a
certificate of occupancy issued pursuant to Section 228-14 are al so
prohibited fromoffering entertai nment involving these acts. See
Bangor Code 8§ 228-2, 228-15(F).

-4-



II. FACTUAL BACKGROUND®

Di va' s opened as nude danci ng establ i shnent and j ui ce bar

in 1996. In 1999, Bangor anended Chapter 228 of the Bangor Code to

add, inter alia, the provision prohibiting nude entertainnment
establishments from being located within 500 feet of a church.
Because Diva's is |ocated next to a church, it is unable to obtain
a certificate of occupancy w thout being granted a variance.®
Diva's challenged the ordinance in the Mii ne Superior Court and
| ost. Diva's appeal ed the Superior Court decision, but entered
into a settlenent agreenment ("settlenent agreement") before the
appeal was deci ded. In the settlement agreenment, the City of
Bangor gave Diva's the right to continue to operate as a nude
danci ng establishnent, essentially in violation of the new Section
228-14, until May 31, 2001. 1In return, Diva's agreed to w thdraw
t he appeal , cease nude dancing on its prem ses on or before May 31,
2001, and to never challenge the constitutionality or validity of
Bangor Code Chapter 228 as witten at the tine of the settlenent in
any forum

In anticipation of the May 31, 2001 deadline, Diva's
began t he process of converting into a "bikini |ounge"; that is, an

establ i shment that woul d serve al cohol in conjunction with bikini-

The Appell ants devote approxi nately one, doubl e-spaced page
intheir Opening Brief to their "Statenent of Facts." Thus, we are
forced to glean the pertinent facts from the conplaint, the
district court's orders of dismssals, and the Appellees' Brief.

®Nei t her party discusses whether the revised Chapter 228
cont ai ned a grandfather clause that nmi ght have applied to Diva's.
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clad dancing.” Diva's applied for a liquor l|icense and specia
anusenent permt which would allowit to provide |ive dancing and
nmusi cal entertai nment in conjunction with the provision of al cohol.

On May 30, 2001, as part of the permtting process, the
City Council of Bangor ("Cty Council") held a public hearing.
Al though the City Council approved the permt for the |iquor
license, it denied the special anusenent permt. As entitled by
statute, Diva's requested a witten explanation of the reasoning
for the denial of the special amusenent permt, and the Cty
Council responded by stating in witing that it was concerned that
the "bikini |ounge" would soon revert back to a nude dancing
establishment in violation of Sections 228-14 and 61-17 of the
Bangor Code, and that granting the permt would negatively affect
public health, safety and wel fare.

In response, Diva's and Corm er-Youngs appealed the
decision of the Gty Council to the Bangor Board of Appeals and
filed a federal lawsuit against the City of Bangor in the United
States District Court for the District of Maine ("federal district
court"). On June 20, 2001, the Bangor Board of Appeals reversed

the decision of the Cty Council and on June 21, 2001, issued an

There was an issue during the permtting process as to what
is considered a "bikini." Although the generic term"bikini" my
inply that a "G string-type" bottomqualifies as a "bikini," there
appears to be a consensus on the part of both parties on appea
that a "bikini" is an article of clothing that covers the entire
buttock area, and the portion of the fenal e breasts at or bel owthe
areol a area.
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order granting the special amusenent permt for the "bikin
| ounge. "8

One day later, on June 22, 2001, Diva's and Cormer-
Youngs invited the public to wtness an "act of «civil
di sobedi ence.” Wen the invitees arrived, they observed the Diva's
dancers performng in "pasties" and "G string" underwear, in
vi ol ati on of Bangor Code Section 61-17 for |iquor |icensees because
t he dancers exposed their buttocks.

The City of Bangor responded by filing a civi
enforcenent action against Diva's in the State of Maine District
Court ("state district court”) for violating Bangor Code Sections

228-14 and 61-17. Diva's noved to dismss, arguing, inter alia,

t hat Bangor Code Sections 228 and 61-17 as witten violated the
First and Fourteenth Anendnents to the Federal Constitution. On
August 29, 2001, the Maine District Court denied Diva' s notion.

Di va's and Cormi er-Youngs subsequently were pernmitted to
amend their federal conplaint ("amended conplaint”) to include as
def endants the Mayor of Bangor and the Gty Council nenbers who
voted against granting Diva's a special amusenent permt. The
anmended conplaint also asserted: (1) a facial challenge to the

constitutionality of Bangor Code Section 61-17 and several clains

8n making this decision, the Bangor Board of Appeals was
required to find that the Cty Council had acted "arbitrarily and
capriciously"” inits denial of the permt. See Bangor Code § 61-24
("The Board of Appeals may grant or reinstate the permt only if it
finds that the denial, inposition of restrictions or revocation or
suspensi on was arbitrary or capricious.").
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under 42 U . S.C. 8§ 1983 (collectively, "Count One")? (2) a state
| aw breach of contract claimalleging that the Gty of Bangor had
violated the 1999 settlenent agreenent by denying the special
anusenent permt ("Count Two"); (3) a claim alleging tortious
interference with Diva's and Corm er-Youngs' ability to contract
with "talent, support staff and vendors"” ("Count Three"); (4) a
clai mthat Appellees had conspired to violate Diva's and Corm er-
Youngs' constitutional rights in violation of 42 U S C. 8§ 1985
("Count Four"); and (5) an intentional infliction of enotional
di stress claim on behalf of Cormer-Youngs individually ("Count
Five"). The clains requested nonetary, declarative, punitive and

injunctive relief.

" Count One" provides, in relevant part:

"3. That the Bangor Code sec. 61-17 as witten violates the
plaintiffs right of free expression under the 1st Arendnent to
the U.S. Constitution.

4. That the Bangor Code sec. 61-17 as witten violates the
plaintiffs' substantive due process rights under the 14th
Amendnent .

5. That the Bangor Code is unconstitutionally vague.

13. That the defendant, under col or and gui se of Mai ne State I aw,
unjustifiably[,] unreasonably, and intentionally refused to
issue a special anusenment permt in violation of the
plaintiffs' 14th anmendnent substantive and procedural due
process right under the U S. Constitution.

14. That the defendant under color and guise of Maine State |aw
arbitrarily and capriciously denied the i ssuance of a speci al
anusenent permt to the plaintiff in violation of the
plaintiffs['] 1st Amendnent Ri ghts to Freedom of Speech.

16. fhat the defendant's ordinances are an unlawful prior
restraint on Free Speech in violation of the 1st Amendnent of
the U S. Constitution."

And, al though not explicitly stated in the anmended conplaint, the
district court interpreted Appellants' Section 1983 cl ai mas being
against the Individual Appellees in both their official and
i ndi vi dual capaciti es.



The City of Bangor and the Individual Appellees noved to
dism ss, and, while the notion to dismss was pending in federal
court, trial was held on Cctober 5, 2001 in the state court civil
enforcenent action against Diva's. The state district court
decided in favor of the Gty of Bangor, and Diva's appeal ed the
deci sion to the Suprene Judicial Court of Maine. On Decenber 20,
2001, the federal district court dismssed Diva's and Corm er-
Youngs' clains contained in Counts Two (breach of contract), Three
(tortious interference), Four (Section 1985 conspiracy), and Five
(intentional infliction of enotional distress). The district court
al so di sm ssed Appellants' Section 1983 clains contained i n Count
One against the Individual Appellees in their individua
capacities, and determ ned that Corm er-Youngs | acked standing to
pursue individually the Section 1983 claim portion of Count One.
This left only Diva's and Cormer-Young's facial challenge to
Bangor Code Section 61-17 and Diva's Section 1983 cl ai magai nst the
City of Bangor and the Individual Appellees in their official
capacities.

As to Diva's and Corm er-Youngs' challenge to the faci al
constitutionality of Bangor Code Section 61-17, the federal
district court raised the i ssue of Younger!® abstention sua sponte,
and concluded that principles of comty dictate that it should
abstain from deciding the facial constitutionality of the Bangor
Code Section 61-17 because there was an ongoi ng state proceedi ng

against Diva's to enforce that provision. The court also found

%Younger v. Harris, 401 U.S. 37 (1971).
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that comty dictated that it refrain from deciding whether Diva's
had gi ven up the right to challenge the facial constitutionality of
t he Bangor Code provisions by signing the settlenent agreenent.?!!
The court then dism ssed the facial chall enge portion of Count One.

As to Diva's Section 1983 chal |l enge portion of Count One
against the Cty of Bangor and the Individual Appellees in their
official capacities, the federal district court issued a stay
pendi ng the Miine Suprenme Judicial Court's decision in the state
court enforcenent proceeding.

On April 15, 2003, the Miine Suprenme Judicial Court
issued its decision in the enforcenent action upholding the
constitutionality of Bangor Code Sections 228-14 and 61-17, and

finding Diva's liable for violation of those provisions. See Cty

of Bangor v. Diva's, Inc., 830 A . 2d 898 (Me. 2003). On April 21,

2003, the federal district court issued an order requesting the
parties to file a "short witten subm ssion" discussing the effects
of the state court decision on the remaining claim-Diva' s Section
1983 challenge against the City of Bangor and the |Individual
Appel lees in their official capacities. The Cty of Bangor and t he
I ndi vi dual Appellees filed a subm ssion, but Diva's declined to do

SO.

\We note that, at tinmes, both parties and the district court
refer to the Appellants' clains in federal court as related or

agai nst the "Bangor code provisions" in the plural, inplying that
t he Appel | ants are chal | engi ng bot h Bangor Code Secti ons 228-14 and
61-17. W note, however, that the anended conplaint only

references Bangor Code Section 61-17, and thus our analysis is
confined as such.

-10-



On June 3, 2003, the federal district court dism ssed the
remai ni ng portion of Count One. In ruling on that notion, the
federal district court stated that "Plaintiff's federal free speech
claimcan succeed 'only to the extent that the state court wongly

deci ded the i ssues before it,'" and "[t] he Rooker-Fel dman doctri ne'?

prohibits district courts fromruling on federal clains where the
ruling woul d effectively defeat or negate a state judgnent to which
the federal clainmant was a party." The federal district court went
on to state that "Diva's had anple opportunity to pursue its
Fourt eenth Anmendnment objection to the |icensing procedures before

the state court,” and because it did not present its clains in the

state court proceedi ng, the Rooker-Fel dman doctrine al so precl udes

federal court review.

Judgnent entered in favor of Appellees on June 9, 2003,
and Diva's and Corm er-Youngs filed this tinely appeal of both the
Decenber 20, 2001 and June 3, 2003 orders of dism ssal.

II. ANALYSIS

W engage in plenary review of the district court's
al l owance of a notion to disniss, accepting all well-pleaded facts
as true and making all reasonable inferences in favor of the

Appel l ants. Rockwell v. Cape Cod Hosp., 26 F.3d 254, 255 (1st Gr.

1994). We begin our review with the district court's order of
di sm ssal dat ed Decenber 20, 2001, |eaving that order's discussion

of Count One for last, and then conclude with our review of the

2See Rooker v. Fidelity Trust Co., 263 U S. 413 (1923); D.C
Court of Appeals v. Feldman, 460 U.S. 462 (1983).
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di sm ssal of the remai nder of Count One as contained in the June 3,
2003 order.
A. Count Two: Breach of Contract

The substance of the Appellants' breach of contract claim
isthat it was a breach of the settlenent agreenment for the City of
Bangor to deny Diva's application for a special anusenent permt--
that is, that the Appellees breached their "obligation not to
frustrate, retard, or disallowthe plaintiff's ability to practice
her art form consistent with the terns of the agreenent.” On
appeal, the Appellants raise only a procedural challenge to the
district court's order of dismssal: they argue that the district
court inproperly dismssed their breach of contract clai mbecause
the second anended conplaint pled all the elenents necessary to
state a claim for breach of <contract and that the court
"transcended t he appl i cabl e scope of review' when it considered the
settlement docunent in rendering its decision on the notion to
di smiss. The Appellants are incorrect.

The City of Bangor attached a copy of the settlenent
agreenent to its nmotion to dismss. And, although "[o]rdinarily,
a court may not consider any docunents that are outside of the
conpl aint, or not expressly incorporated therein, unless the notion

is converted into one for summary judgnent,"” Alternative Enerqgy,

Inc. v. St. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33 (1st Cr

2001), "[u]lnder First Circuit precedent, when 'a conplaint's
factual allegations are expressly linked to--and admttedly

dependent upon--a docunent (the authenticity of which is not
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chal l enged),' then the court can review it upon a notion to

dismiss.” 1d. at 34 (quoting Beddall v. State St. Bank & Trust

Co., 137 F.3d 12, 17 (1st Gr. 1998)). Here, the Appellants' claim
that the Appell ees breached the settlenment agreenent is dependent
on the scope of the settlenment agreenent, and thus, that docunent
was properly considered by the district court. Furthernore, the
settl enent agreenent provides only that the Cty of Bangor would
permt Diva's to operate as a nude entertai nnent establishnment
until May 31, 2001, in violation of the anmended Bangor Code Secti on
228. There is nothing in the settlenment agreenent that explicitly
or inmplicitly creates a contract between the parties with regards
to a special anusenent permt. The Appellants have failed to state
claimfor breach of contract.
B. Counts Three and Five: State Tort Claims

Appel I ants next chal |l enge the dism ssal of the two state
tort clainms against the Cty of Bangor and the Individual
Appel | ees: Count Three alleging tortious interference with Diva's
and Corm er-Youngs' contracts with "talent, support staff and
vendors"; and Count Five, alleging, on behalf of Corm er-Youngs
only, intentional infliction of enotional distress. W do not
address the substance of either claim however, because the
district court correctly determ ned that all of the Appell ees enjoy
i muni ty under the Maine Tort Clainms Act. See 14 MR S. A. 88 8104-
B(2), 8111(1)(B). The Maine Tort Clainms Act provides statutorily
created absolute imunity for the Cty of Bangor and | ndividual

Appel l ees from suit for clains "which result[] from
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[ul ndertaking or failing to undertake any judicial or quasi-
judicial act, including, but not limted to, the granting . . . or
refusal to grant . . . [a] permt."” [Id. The district court's
di smissal of the state tort clains is affirned.
C. Count Four: Violation of 42 U.S.C. § 1985

Appel lants next allege that Appellees conspired to
violate their First and Fourteenth Amendnent constitutional rights
in violation of 42 U S.C. § 1985(3). Section 1985(3) creates a
private cause of action "for injuries occasioned when 'two or nore
persons . . . conspire . . . for the purpose of depriving, either
directly or indirectly, any person or class of persons of the equal
protection of the | aws, or of equal privileges and i mmunities under

the | aws. Burns v. State Police Ass'n of Mass., 230 F.3d 8, 12

n.3 (1st Cr. 2000) (quoting 42 U.S.C. 8 1985(3)). In Giffin v.

Breckenridge, 403 U. S. 88 (1971), the Suprene Court clarified that

in order to state a claim under Section 1985(3), the plaintiff
nmust, anong other requirenments, allege that the "conspiratoria
conduct of which he conplains is propelled by 'sone racial, or

per haps ot herw se cl ass-based, invidiously discrimnatory ani nus.

Aul son v. Blanchard, 83 F.3d 1, 3 (1st Cir. 1996) (quoting Giffin,

403 U.S. at 102).

The district court, in dismssing Appellants' Section
1985(3) claim found that "Plaintiffs fail to state class-based
aninmus on the part of Defendants, and indeed, the Court does not
perceive any class into which the Plaintiffs mght fall."” The

district court went on to find that even if it were to assuneg,
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arqguendo, that "Plaintiffs had clained that they belonged to a
cl ass of purveyors of adult entertainnment for 1985(3) purposes,
that class would be fatally indetermnate in that it is, at best,
a 'vague and anorphous' grouping of individuals.” On appeal

Appel | ants do not advance the argunent that their class is one of
purveyors of adult entertainnent, and therefore we deem that

argunment wai ved. See Van Haaren v. State FarmMut. Auto. Ins. Co.,

989 F.2d 1, 7 n.6 (1st Gr. 1993) ([Alrgunents neither presented to
the district court nor presented in appellant's opening brief on
appeal [are] deenfed] waived."). I nstead, Appellants state in
their Opening Brief that:

the conplaint alleges that Ms. Cormier is a wonan. Wnen
are a protected class of persons under § 1985(3).
Because the Court is obliged to draw all reasonable
inferences in favor of the Plaintiffs and against the
Def endants, the Court erred in finding that the Plaintiff
fatally excluded reference to a protectable class.

(Citation omtted.) In support of this argunent agai nst di sm ssal,
Appel lants cite to paragraph 25 of their anended conpl aint, which
states that:

the Plaintiff enjoys a right to free speech and

expression in the presentation and performance of her art

form of sem -nude dancing recognized under the First

Amendment to the United States Constitution, and Erie v.
Pap's A.M, TBDA "KANDYLAND, " 529 U.S. 277 (2000).

(Enmphasi s added.) W presune that it is Appellant Corm er-Youngs'
contention that by using the fem nine possessive pronoun "her" in
par agraph 25 of the amended conplaint, she has alleged that the

state cl ass-based ani nus she has suffered is a result of her being
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a nmenber of the class of "wonen" in general.® W find this
argument unper suasi ve.

First, even under the nost |iberal of pleading standards,
usi ng a possessi ve pronoun that signals that the Appellant Corm er-
Youngs is a woman is insufficient to set forth an allegation that
she suffered cl ass-based ani nus because she bel ongs to the cl ass of
wonen. Second, Appellant has failed to allege in her conplaint any
facts that the Individual Appellees conspired agai nst her because
she was a woman (as opposed to her being, for exanple, a purveyor
of nude entertai nnment, regardl ess of her gender). Appellants have
failed to state a claimunder Section 1985(3).

D. Count One: Section 1983 and Facial Challenge

As previously nentioned, the district court construed the
Appel  ants' "Count One" as being conprised of two separate counts:
a Section 1983 <claim and a challenge to the facial
constitutionality of Section 61-17 of the Bangor Code. In its
Decenber 20, 2001 order, the district court addressed first whet her
Count One of the conplaint stated a claim under Section 1983
agai nst the Individual Appellees in their individual capacities,
and concluded in the negative. The district court next addressed
whet her Appel lant Corm er-Youngs had standing in her personal
capacity to pursue a claim against the City of Bangor and the
| ndi vi dual Appellees in their official capacities, and simlarly

concluded in the negative. This left only Diva's Section 1983

BWe al so presune that Diva's has wai ved any argunent that it
bel ongs to a protected class, as it alleges none.
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clai m against the City of Bangor and the Individual Appellees in
their official capacities and its facial challenge to the
constitutionality of the Bangor Code Section 61-17.

The district court then raised the issue of Younger

abstention sua sponte and dism ssed the facial challenge to the

Bangor Code under principles of comty.* As to the remnining
claim Diva's Section 1983 claim attacking the propriety of the
City Council's denial of its permt application, the district
court, inits Decenber 20, 2001 order, raised the i ssue of Col orado
Ri ver abstention sua sponte, ! and stayed its decision of that claim
pending the outconme of the state enforcenent action. The
Appel I ants do not chal | enge on appeal the district court's decision
to abstain from deciding the Section 1983 claimuntil after the
state court decision, and nmake no nention of the district court's
decision to exercise Younger abstention and dismss the facia

chall enge to Section 61-17. Thus, we review de novo the district

“See Younger v. Harris, 401 U S. 37, 53-54 (1971) (holding
that abstention was required where a plaintiff, who was defendi ng
crimnal charges in state court, sought to have the federal court
enjoin the ongoing state crimnal proceedings). The principles
behi nd Younger abstention are "grounded in notions of comty: the
i dea that the state courts should not, in certain circunstances, be
interfered with," Ro Gande Cnmty Health Cr., Inc. v. Rullan, 397
F.3d 56, 68-69 (1st Cr. 2005), and the doctrine has been expanded
intothe civil context. See Mayno-Mel éndez v. Alvarez-Ranirez, 364
F.3d, 27, 31 (1st Cr. 2004).

15See Col. River Water Conservation Distr. v. United States,
424 U.S. 800, 817 (1976) (holding that in "extraordinary
circunstances,” it may be appropriate for a federal court to
abstain from exercising jurisdiction over an issue that is the
subject of a parallel state proceeding, for purposes of "w se
judicial admnistration, giving regard to conservation of judicial
resour ces and conprehensi ve di sposition of litigation.") (quotation
omtted).
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court's Decenber 20, 2001 decision to (1) dismss the clains
agai nst the Individual Appellants in their individual capacities;
(2) dismss Cormer-Youngs as a plaintiff for | ack of standi ng; and
its June 3, 2003 decisionto (3) dism ss the remaini ng Section 1983

cl ai ms under the Rooker-Feldman doctrine. W treat as waived any

chal l enges Appellants my have to the district court's (1)
di sm ssal of the facial challenge to Section 61-17 under principles
of Younger abstention and (2) the district court's decisionto stay
its decision on the Section 1983 claim until the Mine Suprene
Judicial Court decided the City of Bangor's enforcenent action

agai nst Diva's. See, e.qg., Smlow v. Southwestern Bell Mbbile

Sys., Inc., 323 F.3d 32, 43 (1st Cir. 2003) ("lssues raised on

appeal in a perfunctory manner (or not at all) are waived.").

1. | ndi vi dual Appellees in their Individual Capacities

The district court found that the Individual Appellees
enjoyed both absolute and qualified immunity for their actions
during the permtting process. The district court's justification
for finding absolute immnity was that the City Council mnenbers had
acted in both a quasi-judicial and |l egislative capacity. W agree
that the officials enjoy absolute immunity frompersonal liability
because they were acting in a quasi-judicial capacity when they
deni ed the special amusenent permt, and thus, we do not need to
determ ne whether the officials are qualifiedly inmune for their
actions or whet her they are absol utely i mune because their actions

were also legislative in nature.
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W nust take a "functional approach”" to determning
whet her the Gty Council menbers are absolutely immune from suit

for their denial of the special amusenent permt. See Deset ek

Goup, Inc. v. State of NNH. Pub. Util. Commin, 318 F.3d 32, 40-41.

(1st Gr. 2003). And, even though the Gty Council nenbers "at
various tinmes may perform |egislative, executive and judicial
functions, each of which may entitle the official to a different
| evel of immunity, the functional approach to inmunity requires
that actions taken in the performance of a particular function are
to be accorded the | evel of immunity appropriate to that function."

Bettencourt v. Bd. of Registration, 904 F.2d 772, 782 (1st Cr.

1990) (citing Scott v. Cent. Me. Power Co., 709 F. Supp. 1176, 1187

(D. Me. 1989)) (enphasis in Scott).

In Bettencourt, 904 F.2d at 783, we described the

analysis for determning whether an official has engaged in a
guasi -judi cial act:

Proper anal ysi s i nvol ves answering three questions, each
designed to determine how closely analogous the
adj udi catory experience of a Board nenber is to that of
a judge. First, does a Board nenber, |ike a judge
performa traditional "adjudicatory” function, inthat he
decides facts, applies law, and otherw se resolves
di sputes on the nerits (free from direct political
i nfluence)? Second, does a Board nenber, |ike a judge,
deci de cases sufficiently controversial that, in the
absence of absolute inmmunity, he would be subject to
numer ous danages actions? Third, does a Board nenber,
| i ke a judge, adjudicate disputes against a backdrop of
mul ti pl e saf eqguards desi gned to protect [the conpl ai ni ng
party's] rights?

Here, first, the Council nenbers perforned an "adjudicatory”
functi on when they reviewed and voted on Diva's special anusenent
permt: they held a hearing, heard testinony, asked questions,
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di scussed the matter, nmade their decision, and then provided a
witten explanation of their reasoning. Second, the act of denying
a special arusenent permt can be controversial, and can pronpt
litigation, as it did in this case. Wthout the proper protection
from personal liability, it would be extrenely difficult to get
people to serve as City Council nmenbers. Cf. Bogan v. Scott-
Harris, 523 U S 44, 52 (1998) ("[T]he threat of liability may
significantly deter service in |local governnent, where prestige and
pecuniary rewards may pale in conparison to the threat of civi
liability."). Lastly, there are procedural safeguards that operate
to protect a special armusenent permt applicant fromthe violation
of its constitutional rights. Indeed, this case presents a perfect
exanpl e: Diva's exercised its statutory right to (1) request a
written explanation of the reasons justifying the Council's denial
of the special anmusenment permt, see Bangor Code § 61-21, and (2)
appeal the decision to the Bangor Board of Appeal s, see Bangor Code
8§ 61-24. As a result of the appeal, the faulty decision of the
City Council was reversed, and Diva's received its special
anusenent permt. The process worked. And, if Diva's had lost its
appeal to the Bangor Board of Appeals, it had recourse to the M ne
state courts, see Bangor Code 8 23-3H

To the extent that the Appellants' anmended conpl aint
rai ses a clai magai nst the I ndividual Appellees in their individual
capacities, the district court was correct to grant their notion to

di sm ss, because the Gty Council nenbers are absolutely inmune in
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their personal capacities froma suit arising fromtheir denial of
t he speci al amusenent permt.

2. Cori ner - Youngs' Lack of Standi ng

The district court next dismssed Cormer-Youngs as a
plaintiff in the remaining Section 1983 clains. "Article Il of
the Constitution confines the federal courts to deciding actua

cases and controversies." Cotter v. Cty of Boston, 323 F.3d 160,

166 (1st Cir. 2003). In order to establish Article Il standing,
a plaintiff rnmust have a "personal stake in the outcone of the

controversy." Baker v. Carr, 369 U S. 186, 204 (1962). And,

"[a]ctions to enforce corporate rights or redress injuries to [a]
corporation cannot be naintained by a stockholder in his own nane

even though the injury to the corporation may incidentally
result in the depreciation or destruction of the value of the

stock.” Pignato v. Dein Host, Inc., 835 F.2d 402, 406 (1st Cr

1987) (quoting Brictson v. Wodrough, 164 F.2d 107, 109 (8th G

1947)). This standing rule applies even when there is only one
sharehol der in a corporation. See id. And, although we have not
yet had the opportunity to explicitly state, we join the circuits
who have al ready addressed the issue to hold that this standing
requi renent al so applies to actions brought to redress injuries to

a corporation under Section 1983. See Potthoff v. Mrin, 245 F. 3d

710, 717 (8th Cr. 2001) (holding that the sharehol der standing
rule applies to civil rights actions brought pursuant to 8§ 1983);

Flynn v. Merrick, 881 F.2d 446, 450 (7th Gr. 1989) (holding that

"filing suit under 8 1983 does not dimnish the requirenment that
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t he sharehol der suffer some individual, direct injury."); Gegory
v. Mtchell, 634 F.2d 199, 202 (5th Cr. 1981) (extending
sharehol der standing rule to civil rights actions under 8§ 1983);
Erlich v. dasner, 418 F.2d 226, 228 (9th Cr. 1969) (finding
"nothing in the Cvil R ghts Act" which would permt a plaintiff-
st ockhol der to circunvent the rule that "even though a stockhol der
owns all, or practically all, of the stock in a corporation, such
a fact of itself does not authorize himto sue as an individual").

Here, Appellant Corm er-Youngs does not allege any
injury, separate from the injury to Diva's, resulting from her
claim that the Appellees violated Section 1983 when they acted
under color of state law to deny Diva's the special anusenent
permit in violation of the First and Fourteenth Anendnents. As the
di strict court correctly determ ned, once it dism ssed all but the
Section 1983 claim of the second anmended conplaint, Appellant
Corm er-Youngs no |longer had Article Ill standing. W affirmthe
di sm ssal of Corm er-Youngs as a plaintiff in the remaining Section
1983 claim

3. Section 1983 d ai ns

After the Mine Suprenme Judicial Court rendered its
decision, the federal district court requested subm ssions on the
effect of the decision on the pending federal case, and then

di sm ssed the remai ni ng Secti on 1983 cl ai munder t he Rooker - Fel dman

doctrine. The federal district court held that the Rooker-Fel dman

doctrine prevented it fromruling on Diva's federal claimbecause
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a decision in favor of Diva's would "effectively defeat or negate
a state judgnent to which the federal claimant was a party."
After this court heard argunment and took this case under

advi sement, the Supreme Court decided Exxon Mbil Corp. v. Saudi

Basic Indus. Corp., 125 S. C. 1517 (2005). In Exxon Mbil, the

Suprene Court cautioned that the Rooker-Feldman doctrine "is

confined to cases of the kind fromwhich the doctrine acquired its
nane: cases brought by state-court |osers conplaining of injuries
caused by state-court judgnents rendered before the district court
proceedi ngs comenced and inviting district court review and
rejection of those judgnments.” 1d. at 1521-22. And, the Court
held that "neither Rooker nor Feldman supports the notion that
properly i nvoked concurrent jurisdiction vanishes if a state court
reaches judgnent on the sanme or related question while the case

remai ns sub judice in a federal court." 1d. at 1527.

The Rooker-Fel dman doctrine does not apply in this case

because Diva's filed its case in federal court before the
enforcenent action was filed against it in state court. And

Diva's was not seeking an "appeal” of a state court judgnment in
federal district court, but instead was, anong other things,
seeking redress for the Cty Council's arbitrary and capricious
deni al of the special anusenent permt for inpermssible reasons.
Thus, it was an error for the district court to i nvoke the Rooker-
Fel dman doctrine to di sm ss Appellant Diva' s renai ni ng Secti on 1983

claim
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Qur inquiry does not end, however, with the determ nation
that the federal district court erroneously invoked the Rooker-
Fel dman doctrine, as we may uphold the dismssal on any ground

supported by the record. See WIlson v. Town of Mendon, 294 F. 3d 1,

10 n.23 (1st Cr. 2002). In our review of whether there is an
alternate ground to support the dismssal, we find our
jurisprudence on damages resulting from delays caused by the
i mproper denial of building permts instructive. In Chiplin

Enters. v. Gty of Lebanon, 712 F. 2d 1524, 1526-28 (1st Cr. 1983),

we held that a building devel oper who had to wait five years
bet ween the denial of a building permt and the determ nation that
the permt had been inproperly denied, could not state a Section
1983 claimfor deprivation of either substantive or procedural due
pr ocess. Taking all facts alleged as true, even though the
plaintiff "had net all legal requirenments for the permt" and "the
town had no valid reason to reject the application” and that
defendants "nmaliciously den[ied] [plaintiff] a building permt for
invalid and illegal reasons and in bad faith,” we held that the
plaintiff could not state a valid Section 1983 claim [d. at 1526.
We found that even though the conduct conpl ai ned of was concededly
carried out under the color of state law, the plaintiff could not
"identify a constitutional right of which [he] ha[d] been denied."
Id. at 1527. This is because "property is not denied w thout due
process sinply because a l|ocal planning board rejects a proposed

devel opnent for erroneous reasons or nmakes demands whi ch arguably
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exceed its authority under the relevant state statutes.” Creative

Env'ts, Inc. v. Estabrook, 680 F.2d 822, 832 n.9 (1st Cr. 1981).

But, al t hough an erroneous denial of a permt for the use
of property does not anount to a denial of due process, it may, in
certain circunstances, "give rise to genuine constitutional

issues.” Chiplin, 712 F.2d at 1527. |n Packish v. MMirtrie, 697

F.2d 23, 25-26 (1st GCr. 1983), we held that a firefighter who had
initially been deni ed rei nbursenment for nmedi cal expenses, allegedly
inretaliation for his published criticismof town officials, and
who sought danages for the delay in receiving the rei nbursenent,
could not state a claimfor denial of due process, but "m ght have
viable clainms if [he] could in fact denonstrate that [he] was
denied indemification in retaliation" for his exercise of his

First Anmendnent rights. Simlarly, in Manego v. Cape Cod Five

Cents Sav. Bank, 692 F.2d 174, 177 (1st Cr. 1982), we found that
the plaintiff had stated a claim under Section 1983 because he
all eged that the reason for the denial of an entertainnment |icense
was based on race--even though this was a claim the plaintiff

ultimately could not prove. Furthernore, in Nestor Colon Medina &

Sucesores, Inc. v. Custodio, 964 F.2d 32, 40 (1st Cr. 1992), we

considered "whether the denial of a land wuse permt in
unjustifiable retaliation for the applicant's expressions of his
political views is a First Amendnent violation," and found, at
| east with respect to one of the plaintiff's clainms, that sunmary

judgnent was i nappropriate because plaintiff had "stated a prinma
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faci e case of denial inretaliation for his political expressions.”
Id. at 41.

Here, even though Bangor Code Section 61-17 has been
determ ned by t he Mai ne Suprene Judicial Court to be constitutional
on its face, and, even though Diva's cannot state a claimfor a
vi ol ati on of procedural or substantive due process, we believe that
Diva's has stated a claim that the City of Bangor and the
I ndi vi dual Appellees intheir official capacities acted under col or
of state law to deprive Diva's of its First Amendment right to
freedom of speech. W caution, however, that the First Anendnent
right that is inplicated here is not the right for Diva's to all ow
nude dancers on its premses, but for Diva's right, if any, to
of fer dancing that is consistent with the type of dancing permtted
under Section 61-17. W also caution that if the district court on
remand determnes that the Gty Council did act arbitrarily and
capriciously with the intent of depriving Diva's of its First
Amendnent right to free speech, the only avail able danmages are
those incurred by Appellant Diva's during the three week period
fromwhen the City Council denied the permt, to when the Bangor

Board of Appeals reversed that decision and granted the permt. W

The Maine Suprene Judici al Court has upheld the
constitutionality of Section 228-14 as a valid tine, place, and
manner restriction on establishnents offering nude entertainnent,
and, it appears that Diva's gave up the right to challenge the
constitutionality of Bangor Code Section 228-14 when it executed
the settlenment agreenent. In any event, Diva's conceded at
argunment that it could not challenge the constitutionality of
Chapter 228 in this forum
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express no opinion on whether Diva's can ultimately prove her
claim

CONCLUSION

The district court's order of dismssal of Appellant
Diva's, Inc. and Appel l ant Corm er-Young's clains for (1) breach of
contract, (2) conspiracy to deprive under 42 U.S.C. 8§ 1985(3), (3)
tortious interference wth contractual relations, and (4)
intentional infliction of enbtional distress is AFFIRMED. The
district court's order dism ssing all clains against the Mayor and
the Gty Council menbers in their individual capacities and the
di sm ssal of Appellant Corm er-Youngs as a plaintiff in the Section
1983 clains is AFFIRMED. The district court's order of dismn ssal
of Appellants' challenge to the facial constitutionality of Bangor
Code Section 61-17 is AFFIRMED. The district court's order of
di sm ssal of Appellant Diva's claimthat Appellees violated Section
1983 by depriving it of its Fourteenth Anmendnment right to due
process is AFFIRMED. The district court's order of dism ssal of
Appel lant Diva's claim that Appellees violated Section 1983 by
depriving it of its First Anmendnent right to free speech under
color of state |law is REVERSED and REMANDED t o determ ne whether
Appel l ant Diva's can showthat the Gty Council nenbers denied the
speci al anusenent pernmt with the intent to curtail Diva's First
Amendnent right to free speech. And, as noted above, although we
do not express any opinion on the viability of Diva's claim the

potential damages, if any, are limted to the three-week period
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between the denial of the permt by the Cty Council, and the

reversal of that denial by the Bangor Board of Appeals.
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