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LYNCH, Circuit Judge. These are cross-appealsinaT Title

VIl religious discrimnation case. A jury found Spencer Press of
Maine |iable for the harassnent of its enpl oyee Al bert Johnson on
account of his religion and awarded conpensatory and punitive
damages, respectively $400, 000 and $750, 000, the sum of which was
reduced to the statutory cap of $300, 000. 42 U S C §
1981a(b) (3)(D); Me. Rev. Stat. Ann. tit. 5, 8 4613(2)(B)(8)(e)(iv).
Johnson was repeatedly harassed over the course of his nine-year
enploynment in Spencer Press's janitorial departnent by his
supervi sor, Steven Hal asz.

Spencer Press appeals fromthe denial of its new trial
notion, arguing that the evidence did not show that the harassnent
was because of Johnson's religion and did not show that it was
severe and pervasive. Spencer Press also challenges the punitive
damages award and the jury instructions. W reject these
contentions and affirm

Johnson cross-appeals the district court's hol ding that
he was not entitled to any back pay or front pay after he was fired
fromhis next job, after | eaving Spencer Press, for m sconduct. He
also argues that the district court erred in rejecting the
contention that he was unable to get a subsequent job because he
was psychol ogi cal |y di sabl ed, and that Spencer Press is responsible
for this disability because it stens fromthe harassnent he endured

whil e he was an enpl oyee there.



W affirmthe [imtation on Johnson's front pay and back
pay, but we do so on alternative grounds. W hold that it is error
to cut off, as a matter of law, the ability of a successful Title
VIl plaintiff to receive further back pay or front pay once he is
fired for m sconduct fromthe position he takes after |eaving the
di scrimnatory enployer. As a result, we reach a second issue on
whi ch Johnson's cross-appeal ultimately fails; Johnson was unabl e
to work because he was totally disabled and the evidence was
insufficient to support Johnson's claimthat this disability was
attributable to the harassment he endured at Spencer Press. W
affirm

I.

On April 3, 2002, plaintiff Al bert Johnson filed suit
against his forner enployer, Spencer Press of Miine, Inc.,?
al | egi ng t hat he had been di scri m nated agai nst and harassed on t he

basis of, inter alia,? his religion in violation of Title VIl of

'Johnson al so sued Spencer Press, Inc., the parent corporation
of Spencer Press of Maine, Inc. The district court granted sumrary
judgnment to Spencer Press, Inc., and Johnson has not appeal ed t hat
decision. All references in this opinionto Spencer Press refer to
Spencer Press of Mine.

2Johnson al so al |l eged that he had been the victimof unlaw ul
di scrimnation on the basis of a disability and that he had been
unlawfully retaliated against for invoking his rights. The
district court granted summary judgnment to Spencer Press on the
di sability discrimnation claim and Johnson does not appeal that
determ nation. The district court did not grant summary judgnent
to Spencer Press onthe retaliation claim but, based on the jury's
verdict, judgnment was entered against Johnson on this claim and
Johnson al so does not appeal this determ nation.
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the Cvil R ghts Act of 1964 ("Title VII"), 42 U S.C. 8 2000e et
seq., and the Maine Human Ri ghts Act, Me. Rev. Stat. Ann. tit. 5,
§ 4551 et seq. (West 2002).%® The conplaint sought all available
forms of relief, including conpensatory and punitive damages and
front and back pay. Spencer Press pronptly noved for sumary
judgnment on these clainms. The district court denied the notions as
t o Johnson' s under|ying di scrim nation and harassnent cl ai ns and as
to the availability of punitive danages, but held, as a matter of
| aw, that Johnson was not entitled to any front pay or back pay for
any time after Decenber 8, 2000. Johnson was fired for m sconduct
on that date from Hannaford Brothers, his enployer inmmedi ately
after he left Spencer Press.

The case proceeded to trial before a jury on April 28,
2003 and | asted four days. The testinony presented at trial, which
is recounted in the light nost favorable to Johnson, O Rourke v.

Cty of Providence, 235 F.3d 713, 717 (1st G r. 2001), established

the foll owm ng account.

Johnson received a B.S. in Bible Studies from Valley
Forge Christian College in 1978 and served as a pastor at the Beech
Ri dge Assenbly of God Church from May 1979 to COctober 1981. In
1981, Johnson resigned fromhis position at the church and found a

new job at the Paul Dever State School for the nentally retarded,

The parties have not argued that there are naterial
di fferences between Title VII and the Maine statute.
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whi ch he stayed in until July 1990. Despite leaving his official
position at the church, Johnson remained very active in religious
activities.

I n Novenber of 1991, Johnson began wor ki ng as a cust odi an
at Spencer Press, a printing conpany. After Johnson started at
Spencer Press, he expressed to both his supervisor at the tinme and
his co-workers a desire to have Sundays off from work. Although
Johnson had to work nost Sundays, his first few nonths at Spencer
Press were incident-free.

St ephen Hal asz becane the supervisor of the custodia
departnent at Spencer Press in May of 1992. Sonme tine shortly
thereafter, Johnson expressed to Halasz a desire to have Sundays
off, if possible. Johnson had al so had di scussi ons with co-workers
in which he revealed his religious beliefs. Starting either in
|late 1992 or early 1993, Halasz began asking Johnson about his
religious views. Halasz testified that he understood the reason
that Johnson did not |ike to work on Sundays was because he want ed
to go to church. Hal asz also testified that he was aware that
Johnson was religious before he found out in 1995 that Johnson used
to be a mnister.

Soon after Halasz was pronmoted to the position of
supervisor, he started making inappropriate and |lewd comments to
Johnson. Johnson recounted one incident in late 1992 in which

Hal asz told himto "help hold nmy dick” and another incident in



whi ch Hal asz said Johnson | ooked tired and told a co-worker that
"if Al fucks like he works, then he nust be slow as a nigger."
Hal asz made nultiple other inappropriate and sexually explicit
comments to Johnson throughout 1992 and 1993.

At least two of these remarks specifically targeted
Johnson's religious beliefs. At one point, Halasz tried to show
Johnson a Playboy magazine and said that he "nust be Catholic"
because he got flustered whenever Hal asz made comments about sex.
Johnson sai d that on anot her occasion in 1992, Hal asz proclained to
anot her custodi an that "A doesn't fuck, drink or snoke, he nust be
a Catholic." Hal asz admitted to nmaking derogatory remarks to
Johnson and teasing himfor being Catholic. He also said that he
remenbered calling Johnson a Catholic when he refused to | ook at a
Pl ayboy magazi ne.

Upset by Halasz's treatnment of him Johnson started in
1994 to keep notes of "significant" events that he considered
"hostile or deneaning." Johnson kept notes of nunerous instances
of harassnment by Halasz that occurred from 1992 until My 2000,
when Johnson | eft Spencer Press. These included Hal asz's comments
that Johnson should suck Halasz's dick, that Hal asz hoped a deer
would "run[] out of the woods and suck[] [his] cock," and that
Johnson should give his boss a "blow job." Halasz did not make
comments like these to any of the other custodians at Spencer

Pr ess. One of Johnson's forner co-workers, Patrick Hubbard,



confirmed that Hal asz consistently and frequently called Johnson

names such as "fucki ng queer, fucki ng cock sucker," and "fucking
| azy." Hubbard testified that he never heard Hal asz call any ot her
wor kers by these nanes.

A significant percentage of the derogatory comments that
Hal asz made from 1994 to 2000 i nvol ved Johnson's religion. Hal asz
call ed Johnson a "religious freak" and told Johnson that he was
tired of his "religious bullshit.” According to Johnson, Hal asz
told him that because of his religious beliefs he "wasn't out
basically getting pussy.” On April 27, 2000, a day before Johnson
tendered his resignation to Spencer Press, Hal asz told Johnson t hat
"he was getting real tired of hearing that [Johnson] couldn't work
overtime on Sundays, that [he] was involved in church and cl asses,
and [that Halasz] didn't like it." Halasz then asked Johnson "if
you could work overtine . . . and make $120 or |ove Jesus, what
woul d you do?" Wen Johnson answered that he would | ove Jesus,
Hal asz screaned "well, why don't you take Mary and turn her upside
down and pull her dress over her head."

Hal asz' s derogatory remarks involving religion were al so
corroborated by the testi nony of Johnson's former co-worker. Karen
Hart, who worked with Johnson as a custodian in 1999, testified
that Hal asz harassed Johnson about his religion and called him a

“religious freak.”" Hart recalled Halasz telling Johnson that "I

don't want to hear about your religious bullshit” and, on another
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occasion, that he should "go work with people that are Jehovah
Wt nesses and keep your comments to yoursel f [because] | don't want
to hear about the religious stuff." Halasz also told Johnson that
Johnson's job was nore inportant than his church affairs. Hal asz
made these comments, according to Hart, "on a daily basis" while
she was working at Spencer Press. Hart testified that she was so
di straught by these comments that she told Halasz that he
"shoul dn't be harassing [Johnson] about his religion.”

Johnson' s testinony that Hal asz consi stently harassed him
about his religious beliefs was also corroborated by Norma
Crawford, a friend of Johnson. Crawford testified that Johnson
frequently call ed her fromwork when he was upset and tol d her that
he was bei ng harassed at work because of his religion. On several
of these occasions, according to Crawford, Johnson was cryi ng when
he called her. Cramford testified that Johnson told her about
Hal asz' s comrent regarding the Virgin Mry.

Johnson al so testified about several instances in which
Hal asz threatened to kill himwth a hand grenade, run him over
with a car, and shoot himwth a bow and arrow. At one point,
Hal asz took a knife out of its sheath and put the point of it under
Johnson's chin.

Johnson conplained to the human resources departnent
about the treatnent he was receiving from Halasz about six

different tines over the course of his enploynent. Each tinme, he



was told that there was nothing that could be done and, that if he
did not like the treatnent he was receiving, he could |eave the
conpany. At one point, the human resources person to whom Johnson
conpl ained told himthat she could not pursue his conplaints about
Hal asz because if she did she would be fired. Johnson also filed
several requests to transfer into another division within Spencer
Press, each of which was deni ed.

On April 28, 2000, Halasz resigned his position from
Spencer Press. He had been experiencing frequent panic attacks at
wor k, and at one point he had needed to be taken to the hospital in
an anmbul ance as a result of a panic attack. He also had suffered
from severe depression. Onh May 2, he began another job at
Hannaf ord Brothers, a supermarket chain.

Johnson subsequently filed a conplaint with the Mine
Human Rights Comm ssion and the Equal Enploynent Qpportunity
Comm ssion. After Johnson filed these conplaints, Halasz canme to
Johnson's house and threatened to beat himup if he maintained his
conpl ai nt s. He also told Johnson that as a result of the
conplaints, he had been forced to take harassnent classes at
Spencer Press and that he had |earned that he had discrimnated
agai nst Johnson on the basis of his religion.

On May 1, 2003, a jury returned a verdict in which it
concluded that Spencer Press harassed Johnson because of his

religion or religious beliefs and that Johnson was constructively
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di scharged from Spencer Press because of that harassnment. The jury
al so found that Spencer Press had not independently taken any
speci fic adverse enpl oynent action agai nst Johnson on the basis of
his religion. The jury awarded Johnson $400, 000 in conpensatory
damages and $750, 000 in punitive damages. Spencer Press did not
file a Rule 50 notion for judgnent as a matter of |aw

Spencer Press did nove for a new trial pursuant to Fed.
R Cv. Proc. 59, arguing that there was insufficient evidence to
support the jury's verdict. That notion was deni ed, and judgnent
was entered in favor of Johnson on the harassnment claim Pursuant
to 42 U.S.C. 8§ 1981a(b)(3)(D), the sumof conpensatory and punitive
damages was capped at $300, 000. Johnson was al so awarded $1, 227. 94
I n back pay, which represented Johnson's wage | oss between May 2,
2000 and Decenber 8, 2000, the period he was enpl oyed at Hannaford
Br ot hers.

Spencer Press appeal s both the district court's denial of
its notion for a new trial and the underlying judgnent. Johnson
cross-appeal s the district court'srulinglimtingthe availability

of front and back pay.
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IT. Direct Appeal

A. Denial of Spencer Press's Mtion for a New Tri al

We reviewthe district court's denial of Spencer Press's
nmotion for a new trial for an abuse of discretion.* Marrero Vv.

&oya of P.R, Inc., 304 F.3d 7, 14 (1st Cr. 2002). In doing so,

we recogni ze that notions for a newtrial are generally "directed
to the trial court's discretion and th[e] remedy is sparingly

used." Dall v. Coffin, 970 F. 2d 964, 969 (1st Cr. 1992) (internal

quotation marks omtted). A district court should only grant such
notions if "the outcone is agai nst the cl ear wei ght of the evidence
such that upholding the verdict will result in a mscarriage of

justice." Ranmps v. Davis & Geck, Inc., 167 F. 3d 727, 731 (1st Cir.

1999) (internal quotation marks omtted).

The jury found in favor of Johnson on his workpl ace
harassnment claim based on religion. Spencer Press argues that
there was no causal link to religion and that the harassnent was

not severe and pervasive. To prevail on a harassnent cl ai mbased

‘Spencer Press argues in its opening brief that it is also
appealing the district court's refusal to grant judgnent as a
matter of law, and that this holding should be reviewed de novo.
But after the jury reached its verdict, Spencer Press filed only a
notion for a newtrial under Rule 59, and not for a judgnent as a

matter of |aw under Rule 50(b). Accordingly, Spencer Press has
wai ved its earlier notion for judgnent as a matter of law and is
not entitled to appellate review on the issue. See Canbridge

Plating Co. v. Napco, Inc., 85 F.3d 752, 759 (1st Gr. 1996);
Pi nkham v. Burgess, 933 F.2d 1066, 1070 (1st G r. 1991). Even so,
we observe that an objectively reasonable jury could easily have
reached the result here.
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on a supervi sor's conduct, Johnson needed to carry his burden that:
(1) he was a nmenber of a protected class; (2) he was subject to
uni nvi ted harassnent; (3) the of fending conduct was because of his
religion; (4) the harassnment was sufficiently severe or pervasive
to affect the terns and conditions of enploynent; (5) the offending
conduct was both objectively and subjectively offensive; and (6)

there was a basis for enployer liability. R vera v. P.R Agueduct

& Sewers Auth., 331 F.3d 183, 189 (1st Gr. 2003); O Rourke, 235

F.3d at 728. Spencer Press argues that the jury's conclusion in
favor of Johnson was against the clear weight of the evidence on
both prongs (3) and (4).

I n advanci ng the claimthat any harassnment was not due to
religion, Spencer Press relies heavily on Rivera, in which we noted
a "conceptual gap between an environnment that is offensive to a
person of strong religious sensibilities and an environnent that is
of fensive because of hostility to the religion guiding those
sensibilities." 331 F.3d at 190.° Although Spencer Press admts
that there nmay have been several isolated incidents in which the

harassnment mani fested itself in comments inplicating religion, it

°Ri vera uphel d an award of summary judgnment to the enpl oyer on
de novo review. 331 F.3d at 185. Had Spencer Press noved for
judgnent as a matter of |aw under Rule 50, the sane standard of
review woul d apply. See Reeves v. Sanderson Pl unbing Prods. Inc.,
530 U. S. 133, 150 (2000). Here, by contrast, the denial of Spencer
Press's notion for a new trial under Rule 59 nust neet the nore
difficult standard of abuse of discretion. See supra.
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argues that this was not sufficient for the jury to conclude that

Johnson was harassed because of his religion.

The district court did not abuse its discretion in
declining to grant a newtrial. Soon after Halasz was pronoted to
cust odi al supervisor, he becanme aware that Johnson was a religious
per son. At approxinmately the sanme time, he started naking
extrenmely inappropriate and | ewd coments to Johnson. At first,
only sonme of these remarks explicitly targeted Johnson's religion:
Hal asz repeatedly said that Johnson "nust be Catholic" because he
did not want to do certain things. G adual Iy, though, the
harassnment cane to focus unabashedly on Johnson's religious views.
Hal asz repeatedly call ed Johnson a "religious freak," told himnot
to talk about "religious bullshit,” said that because of his
religion he was not getting sex, and told himto "take [the Virgin]
Mary and turn her upside down and pull her dress over her head."

Alnost all of the inappropriate coments concerning
Johnson's religion focused on a consistent thene: that Johnson was
too chaste and sober for Halasz's taste and that this was because
of Johnson's religious beliefs. Hal asz did not make simlarly
i nappropriate and offensive coments to other Spencer Press
enpl oyees. Gven the consistency of the harassnment that
specifically invoked Johnson's religion and the nore frequent
harassnment that did not, the jury could easily have concl uded t hat

the underlying notivation -- religious discrimnation -- was the
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sane for each. The jury al so could have easily concluded that this
notivation stemmed from Halasz's aninobsity towards Johnson's
religious beliefs; indeed, Halasz explicitly attributed Johnson's
chastity and sobriety to his religious convictions. As explained
in Rivera, "conduct need not be explicitly religious to constitute

har assnent because of religion.” 331 F.3d at 190 n.2; see Venters

v. Gty of Delphi, 123 F.3d 956, 973 (7th Cr. 1997) (religious

harassnment can be established through indirect comments that are

not on their face about religion); cf. Landrau-Ronero v. Banco

Popul ar de Puerto Rico, 212 F. 3d 607, 614 (1st G r. 2000) ("All eged

conduct that is not explicitly racial in nature may, in appropriate
ci rcunst ances, be considered along with nore overtly discrimnatory
conduct in assessing a Title VIl harassnent claim").

For simlar reasons, we reject Spencer Press's argunent
that it was against the clear weight of the evidence for the jury
to find that the harassnment endured by Johnson was sufficiently

"severe or pervasive" to affect a "term condition, or privilege of

enpl oynent." Meritor Sav. Bank, FSB v. Vinson, 477 U S. 57, 67
(1986). \Wether the harassment was severe or pervasive "nust be
answered by reference to '"all the circunmstances,’' including the

"frequency of the discrimnatory conduct; its severity; whether it
is physically threatening or humliating, or a nere offensive
utterance; and whether it unreasonably interferes wth an

enpl oyee' s work perfornance. Marrero v. CGoya of Puerto Rico
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Inc., 304 F.3d 7, 18 (1st G r. 2002) (quoting Harris v. Forklift
Sys., Inc., 510 U.S. 17, 23 (1993)). "Subject to sone policing at
the outer bounds, it is for the jury to weigh those factors and
deci de whet her the harassnent was of a kind or to a degree that a
reasonabl e person would have felt that it affected the conditions
of her enploynent.” 1d. (internal quotation marks omtted).

The description of facts set forth earlier provides nore
t han anple support for the jury's conclusion. Halasz repeatedly
and continuously insulted Johnson and nocked his religious
convi ctions. The harassnent occurred throughout Johnson's work
day, including when he was attenpting to perform his custodia
duti es. On multiple occasions, Halasz threatened Johnson wth
vi ol ence and once he actually placed the point of a knife under
Johnson's chin. In sum there was nore than anple evidence to
support the jury's conclusion that the harassnent was severe and

pervasive. See Wiite v. NH Dep't of Corr., 221 F.3d 254, 260-61

(st Cir. 2000) (finding that "disgusting coments" and
conversations that occurred "everyday" coul d support a finding that
harassment was severe and pervasive).

B. Spencer Press's Challenge to the Punitive Damages Award

Spencer Press argues that the jury did not have
sufficient evidence to award punitive damages because Hal asz was
not acting "in a managerial capacity” during the course of

Johnson's enploynent. Kolstad v. Am Dental Ass'n, 527 U.S. 526,
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545-46 (1999). Spencer Press admits that the jury rationally could
have rejected its affirmative defense to an award of punitive
damages that it had exercised reasonable care to avoi d harassnent
and to elimnate it when it mght occur. 1d. at 545.

The availability of punitive damages is not a |live issue.
The jury awarded Johnson $400,000 in conpensatory danages and
$750,000 in punitive damages. Acting pursuant to 42 U S.C 8
1981a(b) (3) (D) and Me. Rev. St at . Ann. tit. 5, §
4613(2)(B)(8)(e)(iv), both of which cap the sum of punitive and
conpensatory damages for enployers with over 500 enpl oyees, the
di strict court entered judgnent for Johnson for $300, 000.° Because
the conpensatory damages award was itself greater than the
statutory cap, the award woul d have been the sanme regardl ess of

whet her the jury awarded any punitive damages. See Qint v. A E

Staley Mg. Co., 172 F.3d 1, 14 (1st GCr. 1999) (declining to
addr ess whet her a conpensat ory danages award was excessi ve because
the award of punitive damages exceeded the statutory cap); Hogan v.

Bangor & Aroostook R R Co., 61 F.3d 1034, 1037 (1st Cir. 1995)

(avoi ding the i ssue of punitive danages because the jury's award of
conpensat ory damages was the sanme as the statutory cap).

C. Spencer Press's Challenge to the Jury Instructions on the
Severe or Pervasive Requirenent

5Thi s anount did not include the district court's additional
award to Johnson of $1,227.94 in back pay.
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Spencer Press argues that the district court erredinits
explanation to the jury of the requirenent that the harassnent be
"severe or pervasive." Spencer Press preserved the objection.

The district court instructed the jury that, to succeed
on his harassnent claim Johnson nust show

that the harassnment was sufficiently severe or
pervasive so as to alter the conditions of his
enpl oynment and Create an abusive  working
environment. . . .
Rel i giously discrimnatory remarks, innuendos,
ridicule, and intimdation can be sufficiently
severe or pervasive in their accumul ated effect to
alter the conditions of enploynent and create an
abusi ve worki ng environnent. But offhand conments,
rudeness, occasional teasing and i sol ated incidents
are not alone sufficient. This is not a genera
civility code for the workpl ace.
Spencer Press's argunment is that this instruction was flawed
because it did not include a statenent that the conduct nust be
"extrene." This argunent is premsed on the Suprenme Court's
statenent in Faragher that "conduct nmust be extrene to anpunt to a
change in the terns and conditions of enploynent.” 524 U S. at 788
(emphasi s added).
W review the district court's choice of |anguage in

instructing the jury for an abuse of discretion. Gay v. CGenlyte

G oup, Inc., 289 F.3d 128, 133 (1st Cr. 2002). The district court

did not abuse its discretion in omtting the word "extrene" from
its instructions to the jury. It is the district court's
prerogative to craft the "particular verbiage" that it will use in

its jury instructions. Febres v. Challenger Caribbean Corp., 214
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F.3d 57, 62 (1st GCr. 2000). So long as that |anguage properly
explains the controlling legal standards and is not unduly
confusing or msleading, it will not be second-guessed on appeal .

See id.; Brown v. Trustees of Boston Univ., 891 F.2d 337, 353 (1st

Cir. 1989); see also Wbster's Third New International Dictionary

807 (1993) (one definition of "extreme" is "marked by great
severity"). There is no requirenent that the word "extreme" be
used in instructing the jury on a harassnent claim

ITIT. Johnson's Cross-Appeal Regarding Damages

Johnson cross-appeals the district court's sunmnmary
judgnment and post-trial determ nations that, as a matter of | aw, he
is not entitled to any back pay or front pay for any period beyond
Decenber 8, 2000. Spencer Press raises no questions about
Johnson's preservation of these issues for appeal.

The availability of back pay and front pay is not
affected by the cap on conpensatory and punitive danages. Bot h
federal and Maine |law clearly exclude awards of back pay fromthe
statutory cap on the sumof conpensatory and punitive damages. See
42 U S C & 198la(b)(2); M. Rev. Stat. Ann. tit. 5, 8§
4613(2) (B)(8)(d). And the Suprene Court has recently clarified

that the sanme rule applies to awards of front pay. Pollard v. E. |

du Pont de Nenours & Co., 532 U. S. 843, 848 (2001).

An award of back pay conpensates plaintiffs for |ost

wages and benefits between the tinme of the discharge and the trial
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court j udgnent . See Lindemann & Grossnman, Enpl oynent

Discrimnation Law 635-37 (Cane, Jr. et al. eds., 3d ed. 1996).

Front pay, by contrast, is "noney awarded for |ost conpensation
during the period between judgnent and reinstatenment or in |ieu of
rei nstatenent." Pollard, 532 U S. at 846; see Lindemann &
Grossman, at 639-42. Front pay thus conpensates plaintiffs for
| ost wages that nmamy accrue after the conclusion of the trial
Bot h back pay and front pay are authorized by 42 U S.C. 8§ 2000e-
5(g) (1), which provides:

| f the court finds that the respondent has intentionally
engaged in or is intentionally engaging in an unl awf ul

enpl oynent practice charged in the conplaint, the court

may . . . order such affirmative action as my be
appropriate, which may include, but is not limted to,

reinstatenent or hiring of enployees, with or wthout

back pay (payabl e by the enpl oyer, enpl oynent agency, or
| abor organization, as the case may be, responsible for
t he unl awf ul enpl oynent practice), or any ot her equitable
relief as the court deens appropriate. Back pay liability
shal | not accrue froma date nore than two years prior to
the filing of a charge wth the Conmssion. Interim
earni ngs or anounts earnabl e with reasonabl e dili gence by
t he person or persons di scri m nated agai nst shall operate
to reduce the back pay otherw se all owabl e.

During the back pay period, individuals have an
obligation to exercise "reasonable diligence" in finding
alternative suitable enploynment. See 42 U.S.C. 8§ 2000e-5(g)(1);

Ford Motor Co. v. EECC, 458 U. S. 219, 231-32 (1982) (an "unenpl oyed

or underenployed claimant, like all other Title VII claimnts, is
subject to the statutory duty to mnimze damages set out in" 42

U.S.C. § 2000e-5(g)(1)); Carey v. M. Desert Island Hosp., 156 F. 3d
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31, 41 (1st Cr. 1998). Thus, awards of back pay are of fset by any
wages that could have been earned with reasonabl e diligence after
the illegal discharge, regardless of whether they were actually

ear ned. See 8§ 2000e-5(g)(1l); Quinones Candelario v. Postmaster

Gen. of United States, 906 F.2d 798, 799-802 (1st Cr. 1990).

Failures to mtigate damages can take a variety of forns, including

not | ooking for new enploynment, see, e.qg., Hansard v. Pepsi-Cola

Metro. Bottling Co., 865 F.2d 1461, 1468 (5th Cr. 1989), finding

new enpl oynent but voluntarily quitting, see, e.q., EECC v. Delight

Whol esale Co., 973 F.2d 664, 670 (8th Cr. 1992), or, as in this

case, finding newenpl oynent and getting di scharged for m sconduct,

see, e.q., Brady v. Thurston Motor Lines, Inc., 753 F.2d 1269, 1277

(4th Cr. 1985).
The Suprene Court laid out the basic standards for

awar di ng back pay in Al benmarle Paper Co. v. Mody, 422 U.S. 405

(1975). That opinion clarified that in cases of unlawful
di scrim nation, "back pay shoul d be denied only for reasons which,
if applied generally, would not frustrate the central statutory
pur poses of eradicating discrimnation throughout the econony and
making persons whole for injuries suffered through past
discrimnation.” |d. at 421. Despite its equitable nature, back
pay is therefore "a presunptive entitlenent of a plaintiff who
successfully prosecutes an enploynent discrimnation case.”

Thurman v. Yellow Freight Systs., Inc., 90 F. 3d 1160, 1171 (6th
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Cir. 1996). In this circuit, juries are generally entrusted with
deci si ons on back pay when the jurors are already resol ving i ssues

of liability and conpensatory damages.’ See Santi ago-Negron v.

Castro-Davila, 865 F.2d 431, 441 (1st Cir. 1989).

Awar ds of front pay, by contrast, are generally entrusted
to the district judge's discretion® and are available in a nore

limted set of circunmstances than back pay. See Lussier v. Runyon,

50 F.3d 1103, 1108-09 (1st Gr. 1995). Front pay should not be
awarded unless reinstatement is inpracticable or inpossible.

Wldman v. Lerner Stores Corp., 771 F.2d 605, 616 (1st Cir. 1985).

Even then, awards of front pay are discretionary, in part because
they necessarily involve predictions of events yet to cone. See

id.; Lussier, 50 F.3d at 11009. For these reasons, district court

decisions as to front pay are generally afforded nore deference
t han deci sions as to back pay.

The district court ruled that Johnson stopped nitigating
hi s danages about seven nonths after he | eft Spencer Press, when he
was fired on Decenber 8, 2000 from his subsequent job at Hannaford

Brot hers, a major supermarket chain in Maine. Johnson had started

"However, "[w]lhere only reinstatenent and back pay are
requested or if they are the only issues, in additionto liability,
remai ning in the case then both rei nstatenent and back pay shall be
for the court." Santiago-Negron, 865 F.2d at 441.

8There is sone dispute, which need not concern us, as to
whet her a jury shoul d nmake cal cul ations, if disputed, for purposes
of the award. See Lindemann & Grossman, at 640-41.
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that job only a few days after |eaving Spencer Press. Johnson was
found eating food for which he had not paid, in violation of
Hannaf ord conpany rules. This failure to mtigate damages, held
the district court, elimnated the availability of either back pay
or front pay for any time period after Decenber 8.° Mreover, the
district court found that there was i nsufficient evidence that the
m streatment Johnson endured at Spencer Press was causally
responsible for his being fired from Hannaford. The court
concl uded that Johnson's own lay testinony to this effect did not
create an i ssue of fact and that Johnson's expert was not "specific
enough” on the |ink between Johnson's disability and his

m sbehavi or at Hannaf ord. *°

°The district court's initial ruling on this issue was that
"the val ue of the Hannaford wages and benefits, whatever it is, can
be treated as an ongoing offset to Johnson's loss resulting from
| eavi ng [ Spencer Press]." This hol di ng woul d have entitled Johnson
to receive the differential between his wages at Hannaford and
Spencer Press not only for the period he was enpl oyed at Hannaf ord
fromMy 2 to Decenber 8, 2000 (the $1,227.94), but also for the
period after Decenber 8, 2000. After trial, the district court
altered its decision, holding that back pay was only avail able "for
the time during which the plaintiff was enployed at Hannaford
Bros."

The district court, in light of its ruling on the
avai lability of front pay, granted Spencer Press's notioninlimne
to exclude an expert w tness who woul d present a statistical nodel
predicting Johnson's lost front pay. Because we ultimately
concl ude that Johnson was not entitled to front or back pay beyond
Decenber 8, 2000, we affirm the district court's refusal to
consider the expert testinony offered to prove the economc
consequences of Johnson's term nation from Hannaf ord.
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Johnson's cross-appeal does not dispute the concl usion
that Spencer Press was not responsible for his termnation from
Hannaf ord. |nstead, Johnson's basic argunent is that the district
court msunderstood the inplications of his being fired from
Hannaford for the availability of both front and back pay. Johnson
argues that his termnation from Hannaford only tolled the
avai l ability of back pay until he was able to find anot her job, and
that the district court erroneously held that the availability of
back pay was permanently cut off at that point. Johnson nakes a
simlar argunent as to front pay, claimng that the district court
still had discretion to award front pay even after he was fired
from Hannaford. Furthernore, Johnson says that he was unable to
find a job after he was fired from Hannaford because he was
psychologically conpletely disabled and Spencer Press is
responsible for this disability. As a result, Johnson argues
Spencer Press is liable for back pay after he was fired from
Hannaf ord because it was responsible for his inability to end the
tolling period. Simlarly, Johnson says that the district court
could also have awarded front pay on this rationale. The
anal ytical issues as to back pay and front pay are simlar.

A.  Back pay

Revi ew of the | egal principles used by the district court

in determning the availability of back pay is de novo. Reich v.

Canbri dgeport Ar Sys., 26 F.3d 1187, 1190 (1st Cr. 1994).
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Johnson's appeal raises a nunber of difficult issues. As Johnson
notes, the district court's final hol ding was that once Johnson was
fired fromHannaford, he was no | onger eligible for any back pay. !

The district court was correct that once Johnson was
fired from Hannaford for m sconduct, he was no |longer mtigating
hi s damages, as was required. But that did not nean that the
possibility of back pay was permanently cut off. Al t hough the
district court did not explicitly endorse, or even give reasons
for, such a rule, its holding necessarily relied on this
supposition of law. > W hold that this was error.

In fact, at |l east two circuit courts have found that back

pay awards can accrue for periods after an enployee is term nated

HIf this conclusion was incorrect -- as we think it was --
then a series of issues normally would ari se about howto cal cul ate
back pay once an enployee is fired frominterim enploynent while
attenpting to mtigate damages st emmi ng from unl awf ul
di scrim nation. One such issue is whether back pay should be
wi t hhel d for the period during which the enployee is tryingto find
anot her job, or should remain at the level it was at prior to the
firing. Al though we note this question below, we |eave it
unr esol ved because of an intervening dispositive fact: Johnson was
unable to find enpl oynent after being fired from Hannaf ord because
he was totally di sabl ed and he did not produce sufficient evidence
t hat Spencer Press caused that disability.

2The district court's failure to address Johnson's argunent
that Spencer Press was responsible for his total disability is
attributable to the court's belief that the issue was irrel evant
because Johnson's term nati on fromHannaford was di spositive of the
i ssue. After all, Johnson filed a notion for reconsideration that
specifically clainmed that the district court had negl ected Spencer
Press's responsibility for his ultimte disability, and the
district court denied it without comment. In the end, however, the
reason for the district court's error is not relevant to the
analysis; all that is pertinent is that the error was nmade.
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froman "enployer B' when the job at "enployer B' was serving to
mtigate danages arising fromdiscrimnatory conduct by "enpl oyer

A" See Delight Whol esale, 973 F.2d at 670 (back pay period was

temporarily tolled after plaintiff voluntarily quit for personal
reasons and began to run once she found a new job); Brady, 753 F. 2d
at 1278-80 (back pay is tenporarily tolled after an enployee is
fired for msconduct in the course of mtigating danages from a
previous illegal discharge and begi ns agai n once t he enpl oyee fi nds
anot her job). These holdings stem at least in part, from the

NLRB's rule on the issue, first articulated in Knickerbocker

Plastic Co., 132 N.L.R B. 1209, 1215 (1961):

We further find that, as a result of such quitting, each
of these claimants shall be deened to have earned for the
remai nder of the period for which each is awarded back
pay the hourly wage being earned at the tinme such
quitting occurred. Therefore, an offset conputed on the
appropriate rate per hour will be deducted as interim
earnings from the gross back pay of each of these
claimants. This offset shall be made applicable fromthe
date of the unjustified quitting throughout the remai nder
of the back pay period for each particular clainmant.

(enmphasi s added). Because Title VII's back pay |anguage was
"' expressly nodel ed” on the anal ogous renedi al provision of the
Nat i onal Labor Relations Act (NLRA)" the "principles devel oped
under the NLRA generally guide, but do not bind, courts in

tailoring renedies under Title VII." Ford Motor Co., 458 U. S. at

226 n.8 (internal citations omtted).
W hol d that back pay is not permanently term nated when

an enployee is fired for msconduct or voluntarily quits interim
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enpl oynent . ** This view conports with the purpose of the back pay

remedy as articulated in Albermarle. Al bermarle taught that back

pay is a presunptive entitlenment of a victimof discrimnation and
that the discrimnating enployer is responsible for all wage | osses
that result fromits unlawful discrimnation, at |east until the
time of judgnent.? 422 U.S. at 419-21. Had there been no
di scrim nation at enpl oyer A, the enpl oyee woul d never have cone to

work (or have been fired) from enployer B.'® The discrimnating

B3\We do not suggest that a jury is required to extend the
period of back pay under the circunstances, but only that there is
no rule of law precluding it from doi ng so.

YThis issue is different fromthe issue of cutting off back
and front pay when there is after-acquired evidence of w ongdoi ng
t hat woul d have resulted in the enpl oyee's di scharge from enpl oyer
A. In such cases, the Suprene Court has held that both front and
back pay are indeed cut off at the tinme that the defendant
di scovers evidence that would have led it to fire the plaintiff on
l egitimate grounds. MKennon v. Nashville Banner Publ'g Co., 513
U S 352, 361-62 (1995). That result follows from the sinple
guiding principle that the enployee should be restored to the
position he or she would have been in absent the discrimnation:
t he enpl oyee woul d have been fired regardl ess of the discrimnation
as a result of the msconduct at the defendant's place of
enpl oynent. See id. at 362.

®There i s a sub-i ssue about whet her back pay, offset by deened
wages from enployer B, should continue while the enployee
diligently searches for post-enployer-B enpl oynent. The vi ew of
the Fourth and Fifth Crcuits is that back pay should equal zero
during "periods of unenploynent following justified discharge”
because "[d]uring such a period the claimant has excl uded hinself
from the enploynent narket." Brady, 753 F.2d at 1280; see
Patterson v. P.H P. Healthcare Corp., 90 F.3d 927, 935 (5th Cr.
1996). Notably, though, this perspective is in opposition to the
NLRB' s rule in Knickerbocker, which would | eave a back pay award
unchanged after an enpl oyee had been fired froma job at which she
was mtigating damages from a prior unlawful term nation. See
Kni cker bocker, 132 N.L.R B. at 1215. It al so appears to be at odds
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enpl oyer (enployer A) should not benefit fromthe wi ndfall of not
payi ng the salary differential when the enpl oyee is re-enployed by
enpl oyer C.'®* Further, the use of per se rules is contrary to the
general principle that the necessary balancing of the equities

requires a case- by-case appr oach. Rosari o-Torres V.

Her nandez- Col on, 889 F.2d 314, 321 (1st Cr. 1989) (en banc)

("[T]he hallmark of equity is the ability to assess all rel evant
facts and circunstances and tailor appropriate relief on a case by

case basis."); Mdlock v. Otho Biotech, Inc., 164 F.3d 545, 555

(10th Gr.), cert. denied, 528 U S. 813 (1999).

Utimately, we need not craft general principles for how
back pay should be calculated when an enployee who has been
discrimnated against is fired fromintervening enploynent. But
our holding does require us to reach a second issue. Here, once

Johnson was fired from Hannaford, he never sought out enploynent

with the rule in the Eighth Crcuit. See NLRB v. Hopcroft Art &
Stai ned G ass Wirks, Inc., 692 F.2d 63, 65 (8th Cr. 1982) ("[T]he
anount the enployee would have earned had he not quit is to be
of fset for the remai nder of the back pay period."). Leaving the
back pay award unchanged after the enployee is fired frominterim
enpl oynent, the | ogic goes, would put the enployee in the position
t hat he woul d have been i n had he exerci sed reasonabl e diligence in
never being fired.

®Yet anot her sub-issue that we note involves howto cal cul ate
the back pay award while the plaintiff is enployed at enployer C
This is particularly difficult when the salary at enployer B was
hi gher than the salary at enployer C. The Brady court held that
t he greater of the two sal aries shoul d be used for cal cul ati ng back
pay while the enployee is at enployer C. See Brady, 753 F.2d at
1278-80. We do not reach this issue.
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before trial in a further attenpt to mtigate damages. Johnson
explains that he did not seek further enploynent because he was
unable to work as he suffered from a total psychol ogica
disability; indeed, Johnson received a 100 percent non-service
connected disability rating from the Veteran's Adm nistration.
Some courts have adopted a rule that if a plaintiff is unable to
mtigate danages due to a disability not caused by the
discrimnatory enployer, that disability cuts off back pay

liability.' Lathemv. Dep't of Children & Youth Servs., 172 F.3d

786, 794 (11th Cr. 1999) ("[Clourts exclude periods where a
plaintiff is unavailable to work, such as periods of disability,

fromthe back pay award."); Starceski v. Westinghouse El ec. Corp.

"Why this should be so is not self-evident. |f the plaintiff
woul d have been entitled to sone form of salary continuation or
benefits for disability had he renmmined enployed at the

discrimnatory enployer, it is not clear why he would not be
entitled to the equivalent if he becane di sabl ed fromworki ng post -
enpl oynent and before trial. |ndeed, at | east one circuit has held

that back pay awards should not be cut off due to a post-
termnation disability if the plaintiff would have been entitled to
some formof salary continuation or disability benefits had he not
been unlawfully term nated. Thornley v. Penton Publ'g, Inc., 104
F.3d 26, 31 (2d Cr. 1997). This reasoning is sinply a |ogica
outgrowm h of the principle that back pay should put the plaintiff
in the position he or she would have been in but for the unlaw ul
discrimnation. C. Gutzwiller v. Fenik, 860 F.2d 1317, 1333 (6th
Cir. 1988) (back pay "should include the salary, including any
raises, which plaintiff would have received but for the
discrimnation, as well as sick |eave, vacation pay, pension
benefits and other fringe benefits she woul d have received but for
di scrimnation").

Johnson does not raise this issue here because he presents no
evi dence and nakes no claim that he would have been entitled to
disability benefits at Spencer Press had he not been unlawfully
term nat ed.
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54 F.3d 1089, 1101 (3rd GCr. 1995 ("[Als a general rule . . . an
enpl oyer who has discrimnated need not reinburse the plaintiffs
for salary loss attributable to the plaintiffs and unrelated to the
enpl oynent discrimnation.” (internal quotation marks omtted)).
Here, Johnson does not argue that a disability arising
i ndependently of the discrimnatory enpl oyer does not cut off back
pay, so we do not rule on the issue. Johnson does, however, argue
that there was evidence that his disability was caused by the
harassnment he endured at Spencer Press. |If it was, he says, then
both back pay and front pay should have been avail abl e even after
he was fired from Hannaford for m sconduct.

Johnson is correct that several courts have held that an
enpl oyee who is unable to work due to a disability is not precluded
fromreceiving back pay when the enpl oyer "caused" the disability.
This court has, applying Massachusetts |aw, endorsed that rule.

See Blockel v. J. C  Penney Co., 337 F.3d 17, 27-28 (1st Cr.

2003). W& now extend that holding to Title VII; an enpl oyee who
cannot mtigate damages because of the unlawful actions of the

enpl oyer can still receive back pay. See Lathem 172 F.3d at 794

("[A] Title VII claimant is entitled to an award of back pay where
the defendant's discrimnatory conduct caused the disability.");

Durham Life Ins. Co. v. Evans, 166 F.3d 139, 157 (3d Gr. 1999)

("Because [the enployer's] conduct affirmatively inpaired [the

enpl oyee's] ability to mtigate her damages, it would be
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inequitable to reduce her back pay award in this case."). This
rule is nerely a logical corollary of the principle that the
victinms of discrimnation should be restored, "so far as possible

to a position where they woul d have been were it not for the

unl awful di scrim nation." Al bermarl e, 422 U S. at 421. I f the

enpl oyer's unlawful conduct caused the enployee's inability to
mtigate damages, then the enployer should be liable for the
resul ti ng consequences.

Nonet hel ess, the evidence provided by Johnson does not
allow himto take advantage of this rule. That evidence does no
nore than create an issue regarding whether the harassnent at
Spencer Press was one anong nunerous other independent and
significant contributing factors to Johnson's psychol ogical
di sability. Besides his own testinony, the only evidence that
Johnson offered was the testinony of one expert, Dr. Ananis. Dr.
Ananis stated in a deposition that Johnson

had been able to nmaintain a certain degree of functioning
and enpl oynent until the events which took place during
hi s enpl oynent at Spencer Press, including the harassnent
he stated he received while he worked there. | amaware
that M. Johnson had other issues in his life, including
famly deaths, divorce, and problens wth his sons, and
| did not make a determnation as to what event or
events, if any, caused his depression and panic and
anxi ety disorders. Nevertheless, it is clear to ne that
t he events at Spencer Press relating to the harassnment he
stated he received from his supervi sor exacerbated his
depressi on and pani c and anxi ety di sorders.
Al t hough this testinmony may have creat ed a genui ne question of fact

about whet her there was sone rel ati onshi p bet ween the harassnent at
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Spencer Press and Johnson's disability, it was not sufficient for
Johnson to escape summary judgnent on the issue. G ven that
Johnson was able to find a new job at Hannaford i mmedi ately after
| eavi ng Spencer Press and then to keep the job for the next seven
nmont hs and given that Johnson has had nunmerous other significant
problenms in his |ife that may have been causally related to his
disability, the evidence was insufficient.

Johnson's own testinony does not bridge the gap. Johnson
confirmed that he had suffered from depression and anxi ety since
1993, and that he had famly problens as well as the problens he
suffered at Spencer Press. But he did not, and could not (owing to
his lack of expertise), testify that his inability to get a job
after Hannaford was caused by the harassnment at Spencer Press.

B. Front Pay

For the same reasons that we affirm the denial of back
pay after Decenber 8, 2000, we conclude that there was no abuse of
discretion in the district court's refusal to grant front pay.

IvV.

The district court's judgment is affirmed.

Concurring opinion follows.
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CYR, Senior Circuit Judge, concurring. Although | agree

that the grant of summary judgnent nust be upheld, | wite
separately because the discussioninthe majority opinion regarding
whet her the district court inproperly predicated its decision on
the legal principle that Johnson’s termnation by Hannaford
permanent|ly severed his entitlenment to back pay is an academ c
exerci se whol |y unnecessary to the disposition of the appeal. Even
if it were to be assunmed that this principle constituted an
inmplicit rationale upon which the district court relied — which

seriously doubt — its adoption plainly did not constitute outcone-
determinative error. Rather, just as the Rule 56 proffer nade by
Johnson (viz., the Ananis deposition) was not sufficient to prove
that SPM caused the m sconduct that led to his termnation by
Hannaford, so too it logically could not constitute evidence that
SPM caused Johnson's full disability. Thus, as Johnson was
required to bear the burden of proof on causation, SPMwas entitled

to summary judgnent under either |egal theory.
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