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LIPEZ, Circuit Judge. At the outset of its penultimate
ruling inthis protracted litigation, the district court observed:
"This case may possibly be the concluding chapter in thirty years
of litigation over the effort to desegregate the Boston Public

School s." Boston's Children First v. Boston School Comm, 260 F

Supp. 2d 318, 319 (D. Mass. 2003). That cautious prediction may be
accurate.

Boston's Children First, a non-profit advocacy group, and
parents of several white students sued the City of Boston, Boston
Mayor Thomas Meni no, Boston Public Schools (BPS) Superintendent
Thomas Payzant, and nenbers of the Boston School Conmittee
(collectively, the defendants), clainmng that BPS s now defunct
race-consci ous assi gnment systemviolated their children's rights
under the Fourteenth Anmendnent's Equal Protection C ause, 42 U. S. C
88 1981 and 1983, 42 U.S.C. § 2000d (conmmonly known as Title VI),
and Article 111 of the Amendnents to the Massachusetts Decl arati on
of Rights. Pronpted at least in part by the |awsuit agai nst them
the Boston School Commi ttee, at the recomendation of
Superi nt endent Payzant, voted to renove the racial guidelines from
the assignnent system on July 14, 1999. After BPS adopted a
facially race-neutral assignment plan in Novenber 1999, the
plaintiffs continued to press their suit, seeking declaratory
relief, several forms of injunctive relief, conpensatory damages,

and nom nal damages. Over the course of four rulings, the district
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court denied all of plaintiffs' clains save one: an award of
nom nal damages of $1.00 each to the two students who woul d have
been assigned to the school of their choice under the old system
but for their race. Plaintiffs appeal. Finding no error, we
affirmthe district court rulings in all respects.

I.

Wth four published district court decisions setting out
the factual background of this case in considerable detail, we
limt ourselves here to arecitation of the facts nost pertinent to
the issues before us on appeal. For greater detail, we refer

readers to Boston's Children First v. Gty of Boston, 62 F. Supp.

2d 247 (D. Mass. 1999) ("BCE 1"); Boston's Children First v. Gty

of Boston, 98 F. Supp. 2d 111 (D. Mass. 2000) ("BCE I1"); Boston's

Children First v. Boston School Comm, 183 F. Supp. 2d 382 (D.

Mass. 2002) ("BCE I111"); and Boston's Children First v. Boston

School Comm, 260 F. Supp. 2d 318 (D. Mass. 2003) ("BCE IV").

Additionally, the majority and di ssenting opinions in Wssnmann v.
Gttens, 160 F.3d 790 (1st Cr. 1998), provide a useful historical
overview of BPS' s desegregation-related litigation in federal
court.

In quick review, thirty years ago the Massachusetts
federal district court held that the Gty of Boston pronoted and
mai ntained a racially segregated dual public school system in

violation of <constitutionally guaranteed rights. Mor gan .
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Henni gan, 379 F. Supp. 410, 482 (D. WMss. 1974). After twelve
years of supervision by the district court, the court returned
control over student assignnents to BPS, declaring that BPS s
student assignnent system had achieved unitariness, Mrgan v.
Nucci, 831 F. 2d 313, 318 (1st Gr. 1987), "i.e. afully integrated,
non- segregated system" 1d. at 316. At that point, BPS adopted an
assi gnment systemknown as the Control | ed Choi ce Student Assi gnnment
Plan, (the "AOd Plan"), which went into effect for the 1989-90
acadeni c year.
A. The 0l1ld Plan

BPS assigns students to schools at the transition grades
during students' public school careers, each of which corresponds
to a student's advancenent to a new type of school: kindergarten 1
(prograns for 4-year-olds), kindergarten 2 (prograns for five-year-
olds), first grade (elenentary school), sixth grade (mddle
school), and ninth grade (high school). Whil e high school
assignnents are nmade on a citywi de basis, Boston is divided into
three Attendance Zones--the North, East, and West Zones--for
pur poses of the elenmentary and m ddl e school assignnents at issue
inthis case. These zones were drawn by the district court as part
of its desegregation orders, and the lines largely hew to nmjor

transportation routes to keep traditional nei ghborhoods intact as



much as possible.! Students are eligible to attend any of the
schools located in the Attendance Zone in which the students
resi de.

As part of the assignnent process, students rank their
preferences for the schools within their Attendance Zone, as well
as for the few schools that accept students from any part of the
city without regard to Attendance Zone lines.? Students whose
siblings attend a school receive a preference for that school
during the assignnent process. Simlarly, students who live within
t he wal k zone® of a given school receive a preference for seats at
that school. Finally, every student receives a randomy assigned
lottery nunmber, with the |ower nunbers being considered nore
advant ageous.

Under the A d Plan, BPS assigned students to schools
using the following critera: the student's rank preference for the

school ; whether a sibling already attended the school; whether the

Al of the plaintiffs here reside in the East Zone. Wiile
plaintiffs chall enged the Attendance Zone concept earlier in this
l[itigation, they do not press any claimrelated to the Attendance
Zones on appeal .

2Each Attendance Zone contains approximately 30 elenentary
schools; while students are free to rank all of those schools,
along with the citywide prograns, in order of their preference,
nost students actually rank only five to six schools.

3For el enentary schools, the wal k zone incl udes t he geocodes,
or smaller geographic units within each Attendance Zone, within a
one-mle radius of the school. For mddle schools, the wal k zone
radius increases to 1.5 mles.
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student lived within the school's wal k zone; whether the student
had al ready matricul ated at the school on a tenporary basis;* and,

as a tie-breaker, the student's randomnunber, with a | ower random
nunber w nni ng out over higher nunbers. Assignnents under the Ad
Plan operated with one additional constraint--the "ideal racia

percentage" for each grade's population, as calculated by the
racial and ethnic conposition of the student population in that
grade within each of the three Attendance Zones. |If admtting a
student would cause a deviation of nore than 15% from the "idea

raci al percentage," that student would not be admtted. The Ad
Plan operated l|largely wthout change for ten years, from 1989
t hrough 1999.

B. Boston's Exam School Assignment System and
Related "Reverse Discrimination" Lawsuits

In June 1999, the first four of what ultinately becane

ten individual plaintiffs, along with Boston's Children First,?

“This criterion applied when a school had nore kindergarten
seats than first grade seats. Students wth "permanent”
ki ndergarten seats were assured placenent in that school's first
grade, while students with "tenporary" seats had to apply for a
first grade seat. BCF 111, 183 F. Supp. 2d at 386-87.

*Plaintiffs-appellants in this case are now ten individual
mnor children, represented by their respective parent(s).
Boston's Children First was the organi zational plaintiff when the
case was initially filed. However, the district court found that
Boston's Children First had no standing to bring suit. BCF Il
183 F. Supp. 2d at 403. This ruling was not appeal ed.
Accordingly, Boston's Children First is not a party before this
court on appeal, and we refer to the individual mnors collectively
as "plaintiffs" throughout the opinion.
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filed this lawsuit, pronpted in part by the successful "reverse
discrimnation"” lawsuits brought by the famlies of two white
chil dren who were deni ed adm ssion to their choice of one of BPS s

three conpetitive exam schools. See MlLaughlin v. Boston Schoo

Comm , 938 F. Supp. 1001 (D. Mass. 1996); Wessnmann v. G ttens, 160

F.3d 790 (1st G r. 1998). These examschools admt students using
a different systemthan that used by the other schools in the BPS
system At the tinme Julia MlLaughlin applied to Boston Latin
School, adm ssions were based on a conbination of an applicant's
grade point average and standardi zed test scores (collectively
called the "z-score"), subject to a 35% mnority set-aside
previ ously inposed by the federal desegregation order and still in
effect at that tinme. After MlLaughlin filed suit and obtained a
prelimnary injunction admtting her to Boston Latin, BPS
voluntarily discontinued use of the 35% quota, admtted students
simlarly situated to MLaughlin, and conm ssioned a consulting
conpany to devise a new adm ssions policy.

The repl acenent exam school adm ssion policy eventually
adopt ed by BPS defined the "qualified applicant pool"” for each exam
school as the 50% of students with z-scores above the nean in any
gi ven year. Then, BPS filled half of each exam school's seats
based on the students' expressed preferences for each school and
their rank order z-scores. The remminder of the seats were al so

al | ocated by students' school preferences and rank order z-scores,
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subject to mrroring the racial conposition of the remaining
qual i fied applicant pool not yet admtted. Sarah Wessmann was
denied admission to Boston Latin under the new exam school
adm ssion system sued, and ultimately prevailed on appeal. W
found the adm ssion system unconstitutional because its use of
racial classifications was not narrowWy tailored to neet a

conpelling state interest. See Wssnmann, 160 F.3d at 807-09.

C. The New Plan

Based in no small part on Superintendent Payzant's frank
assessnent to the School Conmittee that, in |ight of Wessmann and
other reverse discrimnation lawsuits, plaintiffs in this case
woul d al nost certainly prevail in their challenge to the Ad Pl an,
t he School Committee voted on July 14, 1999, to discontinue the use
of the racial classifications inthe Ad Plan. See BCF 1V, 260 F.
Supp. 2d at 324 n.10. At the time of this vote, the School
Commttee also charged the Superintendent with devel oping a new
student assignnment plan that did not consider "race as a factor in
maki ng student assignnments” and would al so refl ect "other changes
necessary to maxi m ze access to choice, to support diversity, and
pronote quality education for the children of the City of Boston."
BCF IV, 260 F. Supp. 2d at 325.

On Cctober 20 and Novenber 3, 1999, the Superintendent
recommended that the A d Plan be further nodified in two salient

ways: by reducing the percentage of available seats allocated for

-0-



students within a school's walk zone from 100% to 50% and by
treating students who did not actually live within the wal k zone of
any school as though they had a wal k-zone preference for their
first or second choice school. On Novenber 10, the School
Commttee adopted the Superintendent's recommendations to the
Controlled Choice Student Assignment Plan with the nodification
that students | acki ng a wal k-zone school woul d be gi ven a wal k-zone
preference for both their first and second choice school s. For
conveni ence, we refer to the nodified Controlled Choice Student
Assignnent Plan as the "New Pl an."

Under the New Pl an, which went into effect for the 2000-
01 school year, students still rank their choice of schools and
recei ve randomnunbers. Students are sorted by their school choice
and ordered by their randomnunber, with the | owest nunbers put at
the top of the Ilist. BPS then conputes the nunber of avail able
seats at each school and sets aside 50%of those seats for students
who live within the school's wal k zone. The seats at each school
are then filled according to the following priorities: first
priority to students within the school's walk zone and with a
sibling already in attendance; second priority to students outside
the school's wal k zone but with a sibling already in attendance;
and third priority to students within the school's wal k zone but
with no sibling already in attendance. |If there are nore students

in a priority tier than seats available, the seats will go to the
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students with the better randomnunbers. As students are admtted,
the system updates the nunmber of walk zone seats that are
avai | abl e. Once those wal k zone seats are filled, a student's
wal k- zone status drops out of consideration and students are
assigned in accordance with the school preferences by the rank of
their random nunber.® Finally, the applications and assignnents
are done in rounds; if a student fails to neet the first round
application deadline, she can submt her preferences in the second
round, and so on.
D. Course of Litigation Below

As previously nentioned, four plaintiffs and Boston's
Children First filed suit in federal district court on June 21,
1999, claimng that the Ad Plan violated the Equal Protection
Cl ause, which provides that no State shall "deny to any person
wWithin its jurisdiction the equal protection of the laws"; 42
U S.C. 88 1981 and 1983, which collectively prohibit deprivations
of constitutional rights under color of state law, Title VI, which
prohibits institutions receiving federal funds from engaging in
racial discrimnation; and Article 111 of the Anendnents to the
Massachusetts Declaration of Rights, which states that "[n]o

student shall be assigned to or denied admttance to a public

°From what we can glean fromthe record, it appears that the
assignnment system virtually always accommodates the sibling
priority.
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school on the basis of race, color, national origin or creed."’
Plaintiffs sought injunctive relief and class certification to
represent all simlarly situated white chil dren.

On July 14, 1999, the School Conmttee voted to
di scontinue the use of race in assignnents. On August 10, 1999,
the district court denied plaintiffs' request for injunctive relief

that would have, inter alia, ordered BPS to cease using race or

ethnicity in any phase of the school assignnent process and to re-
open the assignment process to students who attenpted to transfer
school s the previous year, as well as those entering kindergarten
and first grade. BCF 1, 62 F. Supp. 2d at 262.

Sone tine after BCF 1, six other plaintiff children
joined the suit, and plaintiffs' clains for relief expanded
consi der abl y. Plaintiffs now sought at Ileast six forns of

injunctive relief, including (1) admitting plaintiffs to their

schools of choice, (2) enjoining defendants from the use of any

‘Because there is no dispute that the defendants are subject
to Title VI, 8§ 1981, and 8§ 1983, all of plaintiffs' clains under
these provisions turn on the resolution of the equal protection
claim See Ceneral Building Contractors Assn., Inc. .
Pennsyl vani a, 458 U. S 375, 389-390 (1982) (pur posef ul
di scrimnation that violates the Equal Protection C ause also will
violate § 1981); Baker v. McCollan, 443 U. S. 137, 144 n.3 (1979) (8
1983 "is not itself a source of substantive rights, but a nethod
for vindicating federal rights el sewhere conferred"); Al exander v.
Sandoval , 532 U. S. 275, 281 (2001) (Title VI proscribes only those
racial classifications that would violate the Equal Protection
Cl ause or the Fifth Amendnment). Accordingly, we, |ike the parties,
direct our analysis to the Equal Protection C ause argunents. W
treat the Article 111 claimseparately in Part 111.B.4.
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race-based practice in all aspects of school assignnments and
governance, (3) requiring all students in the BPS systemto reapply
under the terns of the New Plan, (4) dismantling the Attendance
Zones, (5) granting Boston's Children First access to BPS records
to nonitor conpliance, and (6) retaining jurisdiction in federa
court for three years to nonitor conpliance. Plaintiffs also
sought declaratory relief stating that the New Plan viol ated their
rights under the relevant federal and state |aws, nom nal damages
for all plaintiffs, and conpensatory damages for five plaintiffs.38
On Cctober 29, BPS noved to dismiss plaintiffs' clains, arguing
that the suit was noot in light of its voluntary discontinuance of
the A d Plan.

On May 19, 2000, the BCF 11 court ruled that all of these
cl aims survived defendants’ notion to dismss, with one exception.
Finding that five "of the plaintiffs did not seek assignnments in
the 1999-2000 school year and have not indicated any present
intention to seek an assignnment in the 2000-01 school year," the
district court held that "injunctive relief is unnecessary to
redress the injuries of these [five] plaintiffs as they have not
indicated that they will even participate in the future school
assignnent plan.” BCEF 11, 98 F. Supp. 2d at 117. Accordingly, the

court granted defendants' notion to dismss insofar as it related

8The plaintiffs seeking conpensatory damages were Jam e Lee
Hi ggins, John O Toole, Andrew Sharaffa, and Sean and Thonas
St oddar d.
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to the injunctive relief of those five plaintiffs,® and ot herw se
denied the notion. |d.

In BCF 111, the court disposed of additional clains.
First, the court dism ssed as noot the remaining five plaintiffs
request for injunctive relief admtting themto their school of
choi ce because three plaintiffs (Sharaffa, O Toole, and Feeney)
|l eft the BPS system prior to the 2001 adm ssions season, and the
final two plaintiffs (H ggins and Thomas St oddard) chose to renain
at their current schools. BCE 111, 183 F. Supp. 2d at 395.
Second, the court rejected plaintiffs' clains that the three
Att endance Zones were "racially gerrymandered,” explaining that
"[b] ecause the zones today, whatever role race nmay have played in
their creation, serve adm nistrative, rather than racial bal ancing
pur poses, | conclude that no viable 'case or controversy' exists
regarding their current configuration.” Id. at 397-99. Thi s
hol ding disposed of both the injunctive request related to
dismantling the Attendance Zones and the decl aratory relief request
tothe extent that it rested on the allegedly racial purpose of the
At t endance Zones. Third, the court denied plaintiffs' request for
an injunction requiring every student in the BPS systemto reapply

under the New Pl an, explaining that

even if a showing could be nade that one or
nore of the plaintiffs mght derive an

°These five plaintiffs are Mchael Gattozzi, Kathleen MCoy,
Ni chol as Ander son, Kayl eigh Barry-Meltzer, and Sean Stoddard.
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advantage from a systemw de reprocessing of

al | student assignnents, any benefit conferred

would be outweighed by the consequent

denoral i zati on of a school systemthat has yet

to fully absorb the effects of a quarter-

century effort to bringitself into conpliance

wi th court-ordered desegregation.
Id. at 401. Fourth, the court held that Boston's Children First
| acked standing as an organizational plaintiff to press the
lawsuit. [|d. at 403. The BCF |1l court reserved all of the other
claims in the suit pending further discovery, briefing, and trial.
1d.

Foll ow ng a bench trial onthe nerits, the district court
Issued a ruling in BCF 1V on April 23, 2003. The BCEF 1V court
found that (1) the New Plan, with its change in the walk zone
preference from 100% to 50% of seats, was facially race-neutral
(2) there was no evidence that the policy was applied in a
discrimnatory manner, and (3) plaintiffs did not show that the
policy was adopted with a discrimnatory intention and applied in
a way that had a discrimnatory effect. BCE 1V, 260 F. Supp. 2d at
331-32. Accordingly, the district court declined to apply strict
scrutiny to the New Plan. [d. at 333. |Instead, it evaluated the
New Pl an under rational basis reviewand found that it "satisf[ied]
the reasonabl eness test."” 1d. The court also held that
plaintiffs' "[mere skepticism. . . about the defendants' future

intentions[] cannot justify" an injunction prohibiting the school

systemfromusing race as a factor in the assignnent systemin the
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future. In consequence, the court entered judgnment for defendants,
id. at 334, and noted that it would address the bifurcated cl ai ns
for nom nal danages separately. 1d. at n.28.

On May 27, 2003, the court issued a short menorandum and
order awardi ng nom nal danmages of $1.00 each to Feeney and MCoy
because, as BPS admitted, those plaintiffs "were denied seat
assignnments at their preferred schools because of their race" under

the Od Plan. Boston's Children First v. Boston School Comm, No.

99-11330-RGS (D. Mass. May 27, 2003) (unpublished) ("BCF V'). The
court also held that "[a]s the remaining plaintiffs can nmake no
showi ng of a deprivation under Texas v. Lesage, 528 U S. 18, 21
(1999) (per curiam, no danmages, nom nal or otherwi se, may be
awarded." BCEF V, at 1.

II.

On this factually rich and conprehensively litigated
background, we are now presented with plaintiffs' appeal from a
vari ety of adverse rulings. Although we find sone confusion in the
record and the briefs over both the exact nature of the relief
sought on appeal and whether certain clains for injunctive relief
sought by plaintiffs were dismssed for nootness or |ack of
standing, or instead resolved on the nerits, we ultimtely
understand that plaintiffs seek three fornms of relief on appeal.

First, plaintiffs seek a declaratory judgnent that the New Plan is
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unconsti tutional . Second, plaintiffs seek an injunction
prohibiting BPS fromusing race in any way in a nodified schoo
assi gnnent system Third, plaintiffs request nom nal danages for
the eight plaintiffs to whom nom nal damges were previously
deni ed. ' After discussing the standards of revi ew which gui de our
analysis of the issues, we wll address these three clains
seriatim
III.
A. Standards of Review

"We accord deferential review to specific findings of
fact emanating from a bench trial." Wessmann, 160 F.3d at 795
(citing Fed. R GCv. P. 52(a)). However, when the i ssues on appeal
"raise[] either questions of |law or questions about how the |aw
applies to discerned facts," such as whet her the proffered evidence
establishes a discrimnatory purpose or a disproportionate raci al

i npact, our review is essentially plenary.” ld. at 795.

Al t hough plaintiffs do not explicitly request reversal of the
district court's denial of a declaratory judgnent holding the New
Pl an unconstitutional, they claimthat they have standing to seek
such a declaratory judgnent. Further, they argue at length in
their briefs that the New Plan i s unconstitutional. W cannot read
t hese argunents as anything other than a request that the New Pl an
be decl ared unconstitutional.

HAccording to their brief, plaintiffs explicitly "no |onger
seek relief in the form of individual reassignnents to their
school s of choice." Furthernore, plaintiffs apparently no | onger
seek conpensatory danages or any of the nyriad fornms of injunctive
relief once requested, save the injunction prohibiting the use of
race in future school assignnment systens.
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SSimlarly, we review de novo the district court's other |egal

concl usi ons, Cohen v. Brown Univ.,101 F.3d 155, 192 (1st GCir.

1996), including the level of scrutiny it applied when eval uating
the constitutionality of the New Plan and, in the context of
denying eight plaintiffs nom nal damages, its interpretation of

Texas v. Lesage, 528 U. S. 18 (1999) (per curiam. D spositions of

a request for injunctive relief are typically "reviewed] only to
ensure that the district court did not abuse its discretion in

granting, or failing to grant, suchrelief,” Caroline T. v. Hudson

School Dist., 915 F. 2d 752, 754 (1st G r. 1990), although rel ated

| egal determ nations, such as nootness, are reviewed under the
usual de novo review afforded to all conclusions of [|aw See

Cotter v. Gty of Boston, 323 F.3d 160, 166 (1st Cr. 2003).

B. The Constitutionality of the New Plan
A key question in analyzing the constitutionality of the
New Plan is whether strict scrutiny or rational basis review
applies. Plaintiffs present several argunments that strict scrutiny
applies, including that the unconstitutionality of the A d Plan'?

requires a presunption that the New Plan is unconstitutional and

2Al t hough the district court never explicitly described the
O d Plan as unconstitutional, it awarded nom nal damages to two
plaintiffs who had been denied school assignnents under the Ad
Pl an because of their race; and nom nal danages in this context
require a constitutional violation. Since the defendants neither
appeal ed fromthe award nor sought to defend the constitutionality
of the Ad Plan, we accept for purposes of our analysis the
colorable prem se that the A d Plan was unconstitutional.
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that the defendants' stated goal of diversity requires a finding
that the New Plan is unconstitutional. Even if those argunents
fail, plaintiffs contend, the New Pl an has a di scrimnatory effect
fromwhich a discrimnatory intent can be inferred.

1. Adoption of the New Pl an

When desi gni ng and choosi ng anong net hods for assigning
students to schools, school boards seek to pronote certain val ues
and policies, and they operate wthin certain historical,
political, financial, and |legal constraints. Defendants in this
case are no exception. As they considered the adoption of the New
Plan in 1999, they saw a system burdened with a significant
i nequity in the nunber of wal k zone schools available to students
in different parts of the city. For exanple, while about 30% of
el enentary school students had only one to three wal k zone choi ces,
approximately 37% had six to ten. |In fact, when the New Pl an was
adopted in Novenber 1999, 1772 students were not within the walk
zone of any school. Furthernore, at the nei ghborhood |evel, sone
areas of the city had an excess capacity of school seats conpared
to the nunmber of school-age children, while other areas faced
significant shortages. For exanple, Roxbury and South Dorchester
bot h faced shortages of around 2500 seats, while Jamaica Pl ain and
Al'l ston/Brighton collectively had excess capacity of around 1600
seats. Additionally, some schools in significant demand were over -

chosen by parents and students, while others |acked enough
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applicants to fill the available seats. In the East Zone, where
plaintiffs reside, Everett Elenmentary had 7.3 applicants for each
avai |l abl e seat for the 2002-03 acadeni c year, while Lee El enentary
had just 0.6 applicants for each avail abl e seat.

The substanti al di sparities anong t he Bost on
nei ghbor hoods regardi ng school quality and capacity, nunbers of
resident students, and walk zone <choices were significant
consi derations in the adopti on of the New Plan and its reduction of
the wal k zone preference to 50% of the seats. Additionally, BPS
conpiled statistics showing that of the parents and students
ranki ng their school choices, approximtely 50% chose a wal k zone
school as their first choice, while the other 50% chose as their
first choice a school whose wal k zone did not include the student.

BPS also had been concerned about the potentially
resegregative inpact of renoving the racial guidelines of the Ad
Pl an and sinmultaneously |leaving the 100% wal k zone preference in
pl ace. Apparently, though, BPS s anal ysis allayed t hose concerns,
showi ng that there would be little inmediate resegregative effect
of renoving the racial guidelines. Superi ntendent Payzant
explained to the Massachusetts Board of Education that when the
School Comm ttee was considering changes to the A d Plan, BPS

did sonme sinmulations to see what the inpact

woul d be as a result of renoving race fromthe

pl an, and based on the data we had to work

with at the time, . . . the result of renoving

race was really very, very small. 1In fact, we
found out we only had three additional schools
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that would not neet the racial guidelines in
one or nore grades .

Al though the imediate racial inpact of renoving the racial
gui del i nes woul d be "very small,"” BPS was still concerned about the
i npact on access and choice that would flow froma 100% wal k zone
preference. Accordingly, BPS sinulated the results of | eaving the
wal k zone preference at 100% reducing it to 75% and reducing it
to 50% Utimately, Superintendent Payzant reconmended the 50%

reduction in an October 20, 1999, meno to the School Conmmittee.

RATI ONALE
One hundred percent wal k zone preference in a
controlled choi ce pl an wi t hout raci al

gui delines could result in all avail able seats
being assigned to students within the walk
zone. The result would limt choice and access
for all students, including those who have no
wal k zone or live in wal k zones where there are
insufficient seats to serve the students
residing in the wal k zone.

Until nore neighborhoods w thout schools or
wi th insufficient nunbers of school s have [ nore
schools], [a] one hundred percent walk zone
preference would |imt choice and access for
too many famlies to the schools they want
their children to attend. On the other hand,
the policy also should and does recogni ze the
interests of fam |ies who want to choose a wal k
zone school .

Superi nt endent Payzant concluded the nmeno by stating that a 50%
wal k zone preference "provides a fair balance and enables the
School Committee to establish a policy which will result in

progress in neeting the goal [s] of excellence, equity and diversity
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t hrough access and educati onal opportunity throughout the Boston
Public School s. "

The evidence supports the conclusion that the racial
i npact of renoving the racial guidelines was not significant, and
the School Committee adopted the 50% reduction in wal k-zone seats
primarily because they were concerned about limted choice and
equity for students with an insufficient nunber of walk-zone
school s. Addi tionally, Superintendent Payzant and the School
Comm ttee concluded that the 50% reduction was consistent wth
progress towards BPS s existing goals of excellence, equity, and
diversity.

2. Applicability of Strict Scrutiny Review

"The central purpose of the Equal Protection C ause of
the Fourteenth Amendnent is the prevention of official conduct

discrimnating on the basis of race." Washington v. Davis, 426

UsS. 229, 239 (1976). Accordingly, "[p]Jroof of racially
discrimnatory intent or purpose is required to showa viol ation of

the Equal Protection Clause.” Village of Arlington Heights v.

Met ropolitan Housing Dev. Corp., 429 U S. 252, 265 (1977). Wen

the governnment wuses explicit racial classifications for the
distribution of benefits, discrimnatory intent is presuned, and
those policies are al ways subjected to strict scrutiny. See, e.q.,

Pers. Admir of Mass. v. Feeney, 442 U.S. 256, 272 (1979) ("Araci al

cl assification, regardl ess of pur ported noti vati on, IS
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presunptively invalid and can be upheld only upon an extraordi nary

justification."); Gutter v. Bollinger, 539 U S. 306, 326 (2003)

("[AIl'l racial classifications inposed by governnent nust be
anal yzed by a reviewi ng court under strict scrutiny.") (internal
guotations and citation onmtted). "W apply strict scrutiny to al

racial classifications to''snoke out' illegitinmate uses of race by
assuring that [governnent] is pursuing a goal inportant enough to
warrant use of a highly suspect tool.'" Gutter, 539 U S. at 326

(quoting R chmond v. J. A Croson Co., 488 U S. 469, 493 (1989)

(plurality opinion).) The term racial classification "normally
refers to a governnental standard, preferentially favorable to one
race or another, for the distribution of benefits.” Raso v. Lago,
135 F. 3d 11, 16 (1st Cr. 1998).

Here, though, the New Plan does not enploy racial
classifications. |Indeed, plaintiffs concede, as they nust, that
the New Plan is facially race-neutral. |In contrast, then, to the
automatic application of strict scrutiny to overt racial

classifications, "when facially neutral legislationis subjectedto

equal protection attack, an inquiry into intent is necessary to
determ ne whether the legislation in sone sense was designed to

accord disparate treatnment on the basis of racial considerations.”

Washi ngton v. Seattle School Dist., 458 U S. 457, 484-85 (1982)
(enphasi s added). Al though plaintiffs my also invoke strict

scrutiny review by showing that the facially neutral policy is
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applied in a discrimnatory manner, Yick W v. Hopkins, 118 U. S.
356, 373-74 (1886), plaintiffs have pointed to no evidence that the
New Plan is applied in a discrimnatory nmanner, nor do we see any
in the record. '

In reviewwng a uniformy applied facially neutral
statute, "[d]eterm ning whether invidious discrimnatory purpose
was a nmotivating factor [in its adoption] demands a sensitive
inquiry into such circunstantial and direct evidence of intent as

may be avail able.™ Arlington Heights, 429 U S. at 266. The

Suprene Court nonexhaustively enunerated several factors rel evant
to the inquiry: the degree of disproportionate racial effect, if
any, of the policy; the justification, or |ack thereof, for any
di sproportionate racial effect that may exist; and the | egislative
or adm nistrative historical background of the decision. |d. at
266-68. We will evaluate plaintiffs' various theories supporting

strict scrutiny review through the lens provided by Arlington

3As the BCF |V court noted, only one school deviates fromthe
50% wal k zone preference: the new K-8 Ochard Gardens School
|located in the predomnately mnority neighborhood of Roxbury
Crossing, uses a 75%wal k zone preference. BCF 1V, 260 F. Supp. 2d
at 331. Al though the district court called this deviation
“"troubling,” id. at n.24, it noted that the O chard Gardens School
is located in an area that has traditionally had too few schools to
serve the resident student population. 1d. at 331. Also, Ochard
Gardens School is one of only three K-8 pilot schools, which are
subject to fewer restrictions than the vast majority of non-pil ot
schools in the BPS system and one of only two schools with a wal k
zone that crosses Attendance Zone |ines. More to the point,
plaintiffs do not argue on appeal that the Orchard Gardens Schoo
wal k zone preference is proof of BPS applying the facially neutra
wal kK zone policy in a discrimnatory manner.
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Hei ghts, although we take the factors in a different order to
better track plaintiffs' argunents.

a. Historical background: alleged
presunption of discrimnatory intent

Plaintiffs claim that because the dd Plan was
unconstitutional, and the New Plan perpetuates the Ad Plan's
effects in violation of defendants' alleged "duty to elimnate
their duel [sic] assignnent system of the Ad Plan, we should
infer that the New Pl an was adopted with a discrimnatory intent.

To support this contention, plaintiffs quote two bedrock Suprene

Court desegregation cases fromthe 1970s: Dayton Bd. of Educ. v.
Bri nkman, 443 U.S. 526 (1979) (Dayton 11); and Keyes v. School
Dist., 413 U S. 189 (1973). The very l|anguage plaintiffs quote
fromthese cases, as well as their significantly different facts,
denonstrate the inaptness of these cases.

As plaintiffs point out, the Keyes Court held that "there
is a high probability that where school authorities have
effectuated an intentionally segregative policy in a neaningfu
portion of the school system simlar inperm ssible considerations
have notivated their actions in other areas of the system" Keyes,
413 U.S. at 208. Plaintiffs quote Dayton Il for the proposition
that such a systemis "under a continuing duty to eradicate the
effects of that system and [] the systemm de nature of the
violation furnished prima facie proof that current segregation in

the [] schools was caused at least in part by prior intentionally
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segregative official acts.”" Dayton Il, 443 U S. at 536 (internal
citation omtted).

Keyes and Dayton Il were ongoing school desegregation
cases that involved purposeful discrimnation by school systens
attenpting to avoid their affirmative obligation to undo systenic

discrimnation under Brown v. Bd. of FEduc., 347 U.S. 483, 495

(1954) (Brown I) (holding that the concept of "separate but equal"

has no place in public education) and Brown v. Bd. of Educ., 349

US 294, 301 (1955) (Brown 11) (ordering an end to segregated
public education "with all deliberate speed."). That was the
status of the Boston school desegregation case at the tinme of the
initial liability findings in 1974 and the renedial plan in 1976.

See Mdirgan v. Kerrigan, 509 F.2d 580, 593-94 (1st Grr.

1974)(relying in part on Keyes in upholding liability); Mragan v.
Kerrigan, 530 F.2d 401, 425 (1st Cir. 1976)(relying in part on
Keyes in upholding the renedial plan).

This case arises in a conpletely different context.
After going through school desegregation, Boston was found in 1987

to have achieved a unitary school assignhnment system See Morgan,

831 F.2d at 318. The defendants here acted not with the intent to
mai ntain a systemof de jure segregation, but with the purpose of
mai nt ai ni ng the post-segregation unitary system |Indeed, the Ad

Plan, toward this end, incorporated aspects of the Boston school
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desegregation plan that were constitutionally conpelled.
Addi tionally, when the school committee adopted the AOd Plan for
the 1989 school year, the questionable constitutionality of such
race-conscious efforts to mnimze the tendency to resegregate was
far fromclear

In essence, plaintiffs would like to limt the rel evant
hi story of this case to the period follow ng the adoption of the
ad Plan. However, there is also a relevant history of de jure
discrimnation against mnorities that predates 1989, as the |ong
hi story of the BPS desegregation litigation shows. In consequence,
t he present-day Boston school systemreally faces two "l egaci es"- -

the system it admnistered for decades that intentionally

At the tinme that the BPS student assignnent system was
declared unitary, it included the follow ng court-ordered racia
gui del i nes:

The enroll ment guidelines are based upon the
raci al / ethni c conposition of the public school

popul ation within each community district and
at each grade level: elenentary, mddle, and
high school. . . . [A]ssignnent totals at a
particular school may diverge from the
comunity district standard within a range
establ i shed by addi ng and subtracti ng 25%from
each racial/ethnic group's proportion . . . .

Thus, for exanmple, if 48% of the elenentary
school students residing in a subdistrict

consi sted of a particul ar racial/ethnic group,

25% of 48, i.e., 12, would be added and
subtracted to result in an allowable range
from 36% to 60% for the assignnent of these
students to each elenmentary school in the
comunity district.

Morgan v. Nucci, 620 F. Supp. 214, 221 (D. Mass. 1985).
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discrimnated against mnorities to maintain an unequal and
segregated system and the system it adnministered for ten years
that subjected seat assignnments to racial guidelines to nmaintain
the racial integration achieved during the intervening twel ve years
of court-ordered desegregation.

There is no gainsaying that the system still nmnust
confront the fallout from its days of over-serving what were
traditionally white comunities and under-serving what were
traditionally mnority, then nostly black, communities. As the BCF
LV court stated: "Any assignnent plan in the Boston School system
is, and will be for the foreseeable future, constrained by the
m smat ch bet ween school capacity and nei ghborhood demand, due in
part to denographic shifts, and in part to the dual systenm s | egacy
of over-serving what were historically white nei ghborhoods."” BCE
LV, 260 F. Supp. 2d at 325.

We decline to adopt plaintiffs' circunscribed view of
hi story. Li kew se, we decline to find that plaintiffs have
established a prina facie case of discrimnatory intent in the
adoption of the New Plan sinply because the dd Plan was
constitutionally unsound. Over forty years ago, the Suprenme Court
advi sed federal courts that context matters:

[I]n dealing with «clainms under br oad

provi sions of the Constitution, which derive

cont ent by an interpretive process of

i nclusion and exclusion, it is inperative that

general i zati ons, based on and qualified by the
concrete situations that gave rise to them
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must not be applied out of context in
di sregard of variant controlling facts.

Gom llionv. Lightfoot, 364 U. S. 339, 343-44 (1960) (evaluating the

validity of a redistricting plan under, inter alia, the Equal

Protection Clause). Here, BPS voluntarily discontinued use of the
add Plan once it concluded that the plan was constitutionally
suspect--in fact, within eight nonths of our decisionin Wssmann- -
and replaced it with a racially neutral assignnent systemthat was
designed to nmaxim ze, not mnimze, the equitable distribution of
seats in the public schools.

We recognize that "[Db]enign intentions do not i nmmunize
governnment action," Raso, 135 F.3d at 16, and we do not suggest
ot herw se. There is no doubt that governnmental policies that
enpl oy racial classifications for the distribution of benefits, or
ot herwi se evince racial discrimnation, should be subjected to
strict scrutiny review. If plaintiffs could make such a show ng,
we woul d not hesitate to apply strict scrutiny to the New Pl an

However, by declining to extend the reach of Keyes, Dayton Il, and

simlar cases beyond their facts to create a presunption of

racially discrimnatory purpose in the adoption of the New Pl an, we
sinmply refuse to conflate vastly dissimlar cases.

b. Hi storical background: inclusion of
di versity as a goal of the New Pl an

Plaintiffs al so argue that the New Plan was adopted for

racially discrimnatory reasons and should be subject to strict
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scrutiny because Superintendent Payzant and the Boston School
Committee identified diversity as one of the several goals of the
student assignnent system Plaintiffs equate this commtnment to
racial diversity with an illegitimate commtnent to racia

bal anci ng. See Wessmann, 160 F.3d at 800 (noting the

"Constitution's general prohibition against racial balancing"). To
prove their point, plaintiffs cite the testinony of Superintendent
Payzant elicited on cross-exam nation during this litigation:

Q So this 50%wal k-to plan actually preserved

the racial balance gained by the Ad Plan;

isn"t that correct?

A. Right, which is precisely why I didn't want

to keep 100% wal k-zone preference in the New

Plan after racial guidelines were w thdrawn.
In addition, plaintiffs cite comunications fromdefendants trying
to convince the Racial |nbalance Advisory Council (R AC)' and the
Board of Education that after the adoption of the New Plan, BPS

should still qualify for funds under the Racial |nbalance Law,

MGL. c. 71, 8 37C, et seq. (RIL).'*™ Essentially, Superintendent

%This council advises the Mssachusetts Conmi ssioner of
Education and the Mssachusetts Board of Education on issues
related to the devel opnent and mai nt enance of school desegregation
and integration in public schools within the Conmonweal th. Mich of
that comunication and testinony related to BPS's eligibility for
fundi ng under the Racial |nbalance Law. See footnote 16, infra.

¥The RIL, inspired by Title VI and adopted in 1965, states a
policy "to encourage all school commttees to adopt as educati onal
obj ectives the pronotion of racial balance and the correction of
exi sting racial inbalance in the public schools.” MGL. c. 71, 8§
37C. To be eligible for funds under the R L, school boards nust
provi de the State Board of Education with statistics denonstrating
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Payzant argued that (1) BPS qualified for funds under the A d Pl an,
(2) the New Pl an maintai ned approximately the same racial bal ance
wi thin the schools as the O d Plan, so (3) BPS should still qualify
for RIL funds, even though the New Pl an | acked the explicit racia
gui delines of the Ad Plan

Plaintiffs' reliance on selected excerpts ignores the
totality of the evidence. As already noted, BPS s statistica
anal yses showed that, even with the elimnation of the racia
gui del i nes and a 100%wal k zone preference in place, there was only
a "very, very small" racial result. Superi nt endent Payzant
testified at trial that BPS conpared the results of a 100% wal k
zone preference applied both with and without the use of the raci al
guidelines called for in the Ad Plan

to let the data speak for thensel ves and show

to the Comm ssioner, and ultinately the State

Board of Education, that the inpact of the

change in the student assignnment plan by

renoving racial guidelines but keeping the

ot her elements of the controlled choice would

enable us to cone very close to the sane

circunstances that we had that qualified us

for . . . neeting the standards of the Raci al
| mbal ance Law before the policy was changed.

their conpliance with the racial bal ancing requirenents of the RIL.
Id. 8 37D. BPS last received RIL funds in Novenber 2001 because
t he Massachusetts |egislature defunded the programfor 2002. The
program remains unfunded, and its validity is currently being
challenged in the federal courts. Confort ex rel. Neunyer v. Lynn
School Comm, 283 F. Supp. 2d 328 (D. Mass. 2003) appeal docketed,
No. 03-2415 (1st Cr. Cct. 17, 2003).
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The data are i ndeed telling. According to Superintendent
Payzant's testinony to the Board of Education, when BPS simul at ed
the first-round transition grade assi gnnments for the 1999-2000 year
usi ng actual parent choices but elimnating only the use of the
racial guidelines, it found that just three additional schools
woul d have one or nore transitional grades falling outside the
raci al guidelines. Using the parental choice data to anal yze the
effect on individual student placenents without the use of the
raci al guidelines revealed that only 938 out of 13,057 (or seven
percent) of students woul d have been assigned to di fferent school s.
About fifty-three percent of those 938 individual changed
assi gnnments woul d have resulted in the student being assigned to a
school which she had ranked higher, and, correspondingly, forty-
seven percent woul d have been assigned to a school which she had
ranked | ower. Wites, Asians, and Hispanics fared slightly better
as groups, while blacks and Native Anmericans fared slightly worse.

In sum BPS s anal yses showed that, even after renoving
the racial guidelines of the Add Plan, the BPS school assignnment
system did not need further nodification to maintain the "raci al
bal ance"” required to be eligible for RIL funds. Al t hough
def endants were pressured by RIAC to continue explicit racial
bal anci ng, they refused to conply, despite the substantial RIL

funds at st ake.
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However, the Superintendent and t he School Commttee were
al so concerned about equity of choice and access across the system
particularly for students who Ilived in neighborhoods wth
i nadequat e capacity or underperformng schools. In his July 14,
1999 neno to t he School Conmittee, Superintendent Payzant comrent ed
that "it is inportant to note that this is not an issue of
returning to nei ghborhood schools. That can happen in an equitable
way only when new quality schools are built in neighborhoods that
now have an i nsufficient nunber of schools to serve resident schoo
age children . . . ." This concern is further reflected in the
sunmary description of the New Pl an provided to the Comm ssi oner of
Education as part of BPS's R L conpliance presentation. That
docunent stated that the Superintendent and the School Committee

are confident that the [ New Pl an] continues to

ensure both choice and access beyond a

student's particul ar nei ghborhood in order to

preserve racial and ethnic diversity and

reduce the |likelihood of racial isolation

within its schools. In addition, the [New

Plan] retains all of the educational benefits

of the original Controlled Choice Student

Assignment Plan, including the pronotion of

school inprovenent, continuity and stability

of placenent, and equitable distribution of

resources and educat i onal opportunity

di strict-w de.

The defendants' public confidence that the New Plan preserved
racial diversity while advancing the other values that they

identified was not an admi ssion that the New Plan was a suspect
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device to achieve the nunerically precise racial balancing of the
ad Pl an.

Contrary to plaintiffs' argunents, the nere i nvocati on of
racial diversity as a goal is insufficient to subject the New Pl an
to strict scrutiny. In those cases where the Suprene Court
i nquired whether diversity is a conpelling state interest and
whet her the program at issue could survive strict scrutiny, the

prograns were all subjected to strict scrutiny because they used

explicit racial classifications to achieve the goal of diversity.?'’

None of these cases, nor any other case to which our attention has
been drawn, has subj ected a governnmental programto strict scrutiny
sinply because the state nentioned diversity as a goal. As the
district court succinctly put it: "Mtive, in other words, is not
al ways suspect. Means, however, may be.” BCF 1V, 260 F. Supp. 2d
at 330. The Suprene Court has explained that the notive of

I ncreasing mnority participation and access i s not suspect. See,

"See Regents of Univ. of Cal. v. Bakke, 438 U S. 265, 311-12
& 319 (1978) (noting that a "diverse student body . . . is a
constitutionally permssible goal for an institution of higher
education" but striking down a two-track nedi cal school adm ssions
systemthat used "explicit racial classification[s]") (opinion of
Powel |, J.); Gatz v. Bollinger, 539 U S. 244 (2003) (striking down
as not narrowy tailored an undergraduate adm ssions system that
automatically awarded twenty points in admssions scoring to
nmenbers of under-represented ethnic and racial mnority groups);
Gutter v. Bollinger, 539 U S. 306, 334 & 328 (2003) (holding that
“[u]lniversities can . . . consider race or ethnicity nore flexibly
as a 'plus' factor in the context of individualized consideration
of each and every applicant” and that a diverse student body is a
sufficiently conpelling interest to justify such use of race).
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e.qg., Gty of Richnond v. JA Croson Co., 488 U. S. 469, 507 (1989)

(approving the use of race-neutral nmeans to increase mnority
participation in governnmental prograns).

W said as much in Raso v. Lago, 135 F.3d 11 (1998),
where we consi dered an equal protection and 8 1983 challenge to a
facially race-neutral policy change regardi ng the award of housi ng
units that, at the end of the day, resulted in fewer white
residents receiving a preference for the units to which they would
have otherwi se been entitled because of their prior residency.
After acknow edging that the change in policy was notivated by a
desire to ensure that all races had equal access to the new
housing, we stated that "plaintiffs are mstaken in treating
"racial notive' as a synonymfor a constitutional violation." Raso,
135 F. 3d at 16.

Empl oying de novo review and placing Superintendent
Payzant's cited testinony in the context of the entire record, we
find that the plaintiffs have not shown that the defendants' use of
the word "diversity" was sinply a subterfuge for "racia
bal anci ng." Wil e defendants frankly acknow edged t hat t hey val ued
the degree of integration BPS had attained since it cane under
federal court order thirty years ago, their anal yses using actua
parental choi ce patterns showed t hat renoving the raci al gui deli nes
of the A d Plan and the mai nt enance of a 100% wal k- zone preference

woul d not significantly erode those integration gains. BPS then
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resisted pressure to adhere to strict racial balancing, even with
RIL funds potentially on the table, and adopted the race-neutral
New Plan. To increase the |ikelihood of a favorable outconme on
diversity and to pronote "school inprovenent, continuity and
stability of placenent, and equitabl e distribution of resources and
educational opportunity district-wide,” as well as the systenis
ongoi ng goal s of "excellence, equity and diversity," the defendants
opted for the 50% wal k-zone preference.

As the district court put it, Superintendent Payzant's
reference to diversity "sinply restated his nore convi nci ng point
that the revised assignnment plan is intended to address issues of
equity by giving parents in under-served neighborhoods fairer
access to the school systemis resources.”™ BCE 1V, 260 F. Supp. 2d
at 332. To the extent that the School Comnmttee's adoption of the
New Pl an pronot ed choi ce and equitabl e access to BPS resources for
all students in the BPS system as well as diversity, there is
nothing in that mx of goals or the neans of achieving themthat
triggers strict scrutiny under our own precedents or those of the
Suprenme Court.

c. Disproportionate effect

Having rejected plaintiffs' clains that the history of
the New Pl an's adoption, and its stated goal of diversity, require
the application of strict scrutiny review, we now turn to their

evi dence regarding the inpact of the New Plan. As we previously
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not ed, a disproportionate racial effect of a policy can be evi dence
of an invidious discrimnatory purpose. Although plaintiffs cite
to "individual exanples of the racial effect” of the 50%reduction
in wal k zone seats under the New Pl an, they neither describe these
exanpl es as a "disproportionate effect” nor accept that any such
di sproportionate effect of the NewPlan is rel evant to establi shing
def endants' purportedly racially discrimnatory purpose. |nstead,
they argue that their individual exanples suffice to establish an
equal protection violation. Before explaining how plaintiffs
apparently m sunderstand the rel evant case | aw and their resultant
evidentiary burden in this case, we first recount the evidence they
presented on the racial effect of the New Pl an

To establish the allegedly discrimnatory effect of the
New Pl an's reduction of the walk zone preference from 100%to 50%
of avail able seats, plaintiffs relied exclusively on the testinony
of Ann Wal sh, president of Boston's Children First.!® Al though
Wal sh testified that she reviewed adm ssions data from "every
school in the city," she only presented data for the 2002-03
adm ssion rounds for one class in each of three schools: a pre-

ki ndergarten program at the Wl fgang Anadeus Mbzart Elenentary

8\Wal sh has a Master's Degree in mathematics and was enrol |l ed
inlaw school while the trial was ongoing. BCF 1V, 260 F. Supp. 2d
at 328. She also was "a couple of courses short a Master's Degree
in conputer science." 1d. (quoting the trial transcript). Walsh
"has never worked as a statistician,” 1d., and apparently | acks
formal training in that area.
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School, and two kindergarten prograns at the Richard J. Muirphy
El ementary School and the Mary Lyon El enentary School. Wal sh
testified that she selected these particular schools because she
"l ooked for schools with white wal kers who were pushed asi de by t he
[ change to a] 50% [wal k zone preference], and [these three schools
were] an exanple of that."

Wal sh prepared one-page charts for each of these school s,
conparing the racial denographics of students who were admtted to
the selected classes under the New Plan, with its 50% wal k zone
preference, to the racial denographics of students who woul d have
been admtted if a full 100% of the seats had been reserved for
students who lived within the wal k zone. Walsh's testinony, and
the charts she prepared for this litigation, showthat in the three
el ementary school s--out of the 85 or so in the BPS system-a total
of twenty white students who would have been admtted under a
hypot heti cal 100% wal k zone preference were not adnmtted under the
actual 50% wal k zone preference. In plaintiffs' view, with this
showi ng of "individual exanples of the racial effect” of the change
in the wal k zone preference, there was no need to engage in any
systemni de analysis of the racial inpact of the walk zone seat
reduction. |Indeed, Walsh did not attenpt to project a systemm de
i npact fromher three-school analysis. Walsh explicitly testified
that she is "opposed to the concept that the overall inpact on the

school systemis the issue.”
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Plaintiffs erred in this mnimlist approach to their
evidentiary burden in this case. To be sure, the Equal Protection
Cl ause protects individuals: "rights created by the first section
of the Fourteenth Amendnent are, by its ternms, guaranteed to the
i ndividual. The rights established are personal rights."” Shelley
v. Kraener, 334 US. 1, 22 (1948). When a governnental policy
enpl oys overt racial classifications, the inpact of race on an
i ndi vidual outcone is clear. As we have explained, courts wll
then apply strict scrutiny to determ ne whether the use of the
racial classification is narrowmy tailored to serve a conpelling

state interest. See, e.qg., Gatz v. Bollinger, 539 U S. 244, 275-

76 (2003). As we discuss infra in Part I11.D., the Ad Plan used
explicit racial guidelines, and two plaintiffs in this case--John
Feeney and Kat hl een McCoy--showed that they were denied seats at
their schools of choice under the Od Plan because of their race
and the inposition of racial caps in force at that tine.
Accordingly, they were awarded noni nal damages in recognition of
that injury.

In contrast, when evaluating a facially race-neutra
policy, the inpact of race on an individual outcone is not always
i mredi ately clear. Courts can only infer that an invidious raci al
purpose notivated a facially neutral policy when that policy
creates disproportionate racial results. "Sonetinmes a clear

pattern, unexpl ai nabl e on grounds ot her than race, energes fromthe
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effect of the state action even when the governing |egislation

appears neutral on its face." Village of Arlington Heights wv.

Met ropolitan Housing Dev. Corp., 429 U S. 252, 266 (1977) (enphasis

added) . See also Washington v. Davis, 426 U S. 229, 242 (1976)

("an invidious discrimnatory purpose nmay often be inferred from
the totality of the relevant facts, including the fact, if it is
true, that the | aw bears nore heavily on one race than another.").

In this context, showing only isolated instances of
students not receiving assignnents at their first choice schools is
insufficient. Here, there is no clear pattern of disparate racial

i npact, nuch less the "stark"” pattern contenplated by Arlington

Heights. 1d. ("Absent a pattern as stark as that in Gomllion or
Yick W, inpact alone is not determnative . . . .") (footnotes
omtted). At nost, plaintiffs have established that in three

schools the reduction from 100% to 50% of seats set aside for
students in the wal k zone resulted in twenty white students, out of
t he approxi mately 25,000 or so el enmentary (K-5) students in the BPS
system not being assigned to their first choice school. Mor e
rel evantly, Walsh's own charts show that seven of the twenty
students who actually were assigned to the disputed seats were
white, neaning that the inpact on whites as a group was a net | oss

of thirteen seats.!® |Isolated exanples that only show a snmall net

¥Specifically, interns of net nunbers, plaintiffs showed t hat
ei ght fewer white students were admtted to the Murphy School under
the New Pl an's 50% wal k zone preference as conpared to a 100% wal k
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| oss of seats to white students in selected schools is a far cry
from showing that the New Plan disproportionately affects white
students in the BPS system In fact, as the district court
enphasi zed, even with the reduction in walk zone seats, "in the
2002- 2003 school year, 80 percent of white applicants received
their first choice of schools, as conpared to 77 percent of black
applicants.” BCE IV, 260 F. Supp. 2d at 332.

Even if this showi ng could be characterized as evidence
of a disproportionate effect, a characterization which we reject,
t he "individual exanples of the racial effect” cited by plaintiffs

are explainable "on grounds other than race." Arlington Heights,

429 U. S. at 266. As the district court found, plaintiffs "have not
been able to show [] that the | oss was due to discrimnation

Rat her, as defendants point out, white students have been deni ed
adm ssion to certain schools, not because they were forced to
conpete on a non-level playing field, but because their parents
have tended to over-choose these same schools.” BCF 1V, 260 F.
Supp. 2d at 332. |If plaintiffs had been able to show that the New
Plan resulted in stark systemd de racial disparities regarding
assignnments to first choice schools, we mght--depending on the
circunst ances--have reached the conclusion that intentional

di scrimnation occurred and so adopt a stricter standard of

zone preference; three fewer at the Mbzart School; and two fewer at
t he Lyon School .
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scrutiny in assessing justification. Plaintiffs chose, however, to

eschew such anal ysi s.

The BCEF 1V court rightly concluded that plaintiffs

evidence fails to show any disproportionate effect of the New

Pol i cy.
[I]t was open to plaintiffs to show that the
reduction in the wal k zone preference has had
a disproportionate inpact on white children,
that is, that a greater percentage of white
students have found thenselves shut out of
t heir nei ghborhood schools. This plaintiffs
have not done.
Id. at 331-32. Wth plaintiffs having shown no racia

classification at play in the New Plan, no discrimnatory purpose
for its adoption, and no discrimnatory effect of its application,
we cannot conclude that the plan "in sone sense was designed to
accord di sparate treatnent on the basis of racial considerations."

Washington v. Seattle School Dist., 458 U S. 457, 485 (1982).

Consequently, the district court correctly held that the New Pl an

was not subject to strict scrutiny.?°

3. Rati onal Basi s Revi ew

20W\¢ al so note that plaintiffs' extensive reliance on Wssnmann
is misplaced. Wthout bel aboring the point, the adm ssions planin
Wessmann subjected a certain nunber of seats to strict numerica
racial guidelines. Here, in contrast, the New Plan is facially
race-neutral with no nention of race, racial classifications, set-
asi des, or quot as.
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| nst ead, since race-based cl assifications are not in play
and plaintiffs failed to show that the New Pl an was adopted with a
di scrimnatory purpose, the New Plan nust only survive rationa
basis review. as long as the plan is rationally related to a
| egitimate governnental interest, it nust be upheld. See, e.q.

Roner v. Evans, 517 U S. 620, 631 (1996) (holding that "if a |aw

nei t her burdens a fundanental right nor targets a suspect class, we
will uphold the legislative classification so long as it bears a
rational relation to sone legitimte end").

As we have explained at sone |ength, defendants adopted
the New Plan to foster "excellence, equity and diversity through
access and educational opportunity throughout the Boston Public
Schools.” Al of those goals are legitinmate state interests, and
t he assignment process of the New Plan is rationally related to
achieving them Plaintiffs do not contend otherw se. Again, we
think the district court said it well:

Because the School Commttee has rescinded the

use of any form of racial classification,

direct or indirect, in the New Choice Plan,

Its stated objectives of preserving parenta

choice and opportunity, particularly for

parents who would otherwi se be restricted in

their choice of schools, and of fostering

school excellence by permtting parents to

vot e with their feet, satisfy t he

reasonabl eness test.

BCE 1V, 260 F. Supp. 2d at 333.

-43-



Accordingly, we reject plaintiffs' clainms that the New
Plan viol ates their rights under the Equal Protection C ause of the
Fourteenth Amendnment, Title VI, or 88 1981 and 1983.

4. Article 111 daim

Al though plaintiffs argue in their opening brief to this
court that the Add Plan violated Article 111 of the Amendnents to
t he Massachusetts Declaration of Rights, they only summarily state
once that "the District Court shoul d have subjected the New Pl an to
Strict Scrutiny under Article 111," (enphasis added), citing to

Confort ex rel. Neunyer v. Lynn School Comm, 283 F. Supp. 2d 328

(D. Mass. 2003) wthout conmment. Wen a party includes no
devel oped argunentation on a point, as is the case here, we treat
t he argunent as wai ved under our well established rule. See United

States v. Bongiorno, 106 F.3d 1027, 1034 (1st Cr. 1997) ("W have

st eadf astly deened wai ved i ssues rai sed on appeal in a perfunctory
manner , not acconpanied by developed argunentation.").

W nake two points, however. First, in the context of
arguing that the Add Plan violated Article 111, plaintiffs claim
that the "Confort Court held that under Art. 111, school assignnment

pl ans that deny students an assignnment to their neighborhood

schools are subject to strict scrutiny . . . ." This msstates
Confort. Confort, 237 F. Supp. 2d at 366 ("I recognize . . . the
need to proceed with caution. . . . [A]lthough I am convinced by

anm ci that internediate scrutiny is the correct test to apply here,

- 44-



ny anal ysis below will apply the nore rigorous standard which the
parties have briefed, strict scrutiny.") Second, and nore
i nportantly, given our disposition of the federal clainms, we would
not find that the New Pl an assi gns students "on the basis of race,
color, national origin or creed.” Mass. Const. anend. art. 111
C. Prospective Injunctive Relief

Injunctive relief?2! is a discretionary renedy. Thus,

appel l ate courts typically review grants or denials of such relief

only for abuse of discretion. Caroline T. v. Hudson School D st.,

915 F. 2d 752, 754 (1st Cr. 1990). However, to the extent that the
di sposition of the request for an injunction turns on an issue of
| aw, such as | ack of standi ng or noot ness, appellate courts review

such determ nati ons de novo. See Langlois v. Abington Housing

Aut hority, 207 F.3d 43, 47 (1st Cir. 2000) (observing that although
injunctions are typically reviewed for abuse of discretion, "the
standard of review obviously depends on the issue under
consideration. Generally speaking, pure issues of law . . . are
revi ewed de novo, findings of fact for clear error, and 'judgnent

calls' with considerabl e deference dependi ng upon the issue.")

2In their brief to this court, plaintiffs' request for
prospective injunctive relief was limted to a prohibitory
i njunction against the future use of the Add Plan. However, the
district court ruling on this issue addressed one of the broader
prohibitory injunctions plaintiffs sought during |litigation--
nanely, an injunction proscribing the future use of race in the
student assignment systemin any way. BCE IV, 260 F. Supp. 2d at
333. Because of our disposition of this issue on appeal, the
di screpancy between these two requests is inmaterial.
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Plaintiffs argue that the district court erred by
di smi ssing their request for an i njunction agai nst BPS s future use
of race because of a lack of standing, citing to BCF Il, 98 F.

Supp. 2d at 117 and BCE 111 183 F. Supp. 2d at 395, wthout

quoti ng any | anguage of the district court. Plaintiffs msread the
district court's hol dings. The district court in fact did not
dismss the plaintiffs' request for a prohibitory injunction for
| ack of standing. As it noted in its May 21, 2002 Menorandum and
Order regarding this standi ng issue:

In a January 25, 2002 Menorandum and Order
[BCE _111], the court found that while
plaintiffs | acked standi ng to pursue i medi ate
injunctive relief (given the absence of any
cognizable injury), there was a strong
possibility that one or nore plaintiffs had
standing to seek prospective relief enjoining
any racially-based allocation of walk zone
preferences. . . . Consequently, the court
afforded plaintiffs an opportunity "for
further briefing of the Lesage issues
identified in this opinion, as well as issues
of a constitutional dinension raised by the
School Commttee's walk zone preference
policy." [citing BCF 111, 183 F. Supp. 2d at
403. ]

Boston's Children First v. Boston School Comm, No. GCv. A 99-

11330- RGS, 2002 W. 1058923, at *1 (D. Mass. May 21, 2002) (citation

omtted) ("May 21 Order"). The "Lesage issues” identified in this

May 21 Order relate to the standing and noot ness di scussion in BCF
1, 183 F. Supp. 2d at 392-95.

In the May 21 Oder, which addressed, inter alia,

plaintiffs' standing to seek the requested prohibitory injunction,
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the district court explained that seven of the ten plaintiffs?
either "attested to having applied for year 2002-2003 adm ssion to
schools within their wal k zones" or "attest[ed] to their intention
to remain in the Boston public school systemto apply for mddle
school assignnents within their respective walk zones." My 21
Order at *1. The district court then concluded that "under Lesage
each [of the seven] has denonstrated standing to seek forward-
| ooking relief.” Id.

Here, then, the district court explicitly held that seven
of the plaintiffs had standing to seek an injunction prohibiting
BPS from the unconstitutional use of race in future assignnment
syst ens. As can be seen from both the May 21 Order and the
treatment of plaintiffs' request for forward-looking relief in BCF
IV, which we discuss next, the district court did not dismss this
claimfor want of standing. Accordingly, we can dispense with any
further analysis on that ground.

After a bench trial on the nerits, the district court
denied plaintiffs' requests to enjoin defendants fromthe future
use of race and to retain jurisdiction over the assignment system

BCE 1V, 260 F. Supp. 2d at 333-34. Plaintiffs claim that the

22These seven plaintiffs were N cholas Anderson, Kayleigh
Barry-Meltzer, M chael Gattozzi, Kathleen MCoy, John O Toole,
Andrew Sharaffa, and Thomas Stoddard. The three renaining
plaintiffs--John Feeney, Jam e Lee Higgins, and Sean Stoddard--
failed to attest that they intended to reapply for placenent.
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district court msapplied Gty of Msquite v. Aladdin's Castle

Inc., 455 U. S. 283 (1982) in so ruling. There was no such error.

We discussed City of Mesquite in New Engl and Regi ona

Council of Carpenters v. Kinton, 284 F.3d 9 (1st G r. 2002), where

we hel d that when a governnental entity revised a chall enged policy
to renove the offendi ng | anguage, plaintiffs' claimfor injunctive
relief was nooted. 1d. at 18. Directly addressing the Suprene

Court's decisionin Cty of Mesquite, we expl ai ned that the Suprene

Court had "held that 'a voluntary cessation of a challenged
practice does not deprive a federal court of its power to determ ne

the legality of the practice.'" 1d. (quoting Gty of Mesquite, 455

US at 289). Thisis precisely the Gty of Mesquite | anguage upon

which plaintiffs rely. As we nade clear in Kinton, though, this
reliance is msplaced: "Under circuit precedent . . . the Gty of
Mesquite exception applies 'only when there is a reasonable
expectation that the chall enged conduct will be repeated foll ow ng
di sm ssal of the case.'" Kinton, 284 F.3d at 18 (quoting D.H. L.

Assocs., Inc. v. O Gorman, 199 F.3d 50, 55 (1st Cr. 1999)). There

is no such reasonabl e expectation here. As the district court
observed in BCF IV: "Mere skepticism. . . about the defendants'
future intentions|] cannot justify the type of judicia
intervention that plaintiffs seek.™ BCF 1V, 260 F. Supp. 2d at

333.
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Whether this ruling is characterized as one based on
noot ness concerns (revi ewed de novo) or on the nerits (revi ewed for
abuse of discretion), we find that the district court did not err
in denying plaintiffs' clains for an injunction prohibiting BPS
fromthe unconstitutional use of race in future student assignnment
pl ans. Defendants have voluntarily abandoned t he unconstituti onal
use of race in all of its student assignment systens, and they have
expressed in testinony and in letters to the Racial |nbalance
Advi sory Council and the Board of Education their strong desire to
conply with constitutional requirenents in all future assignnent
syst ens. As we have discussed supra in Part 111.B.2.b, the
defendants' commtnent to diversity is not per se constitutionally
suspect. While there is anple evidence that defendants w !l
continue to nonitor rel evant school denographics and will consider
nodi fyi ng the current assi gnment systemto neet all of their stated
goal s, including diversity, plaintiffs have been unabl e to show any
reasonabl e expectation t hat def endant s will return to
unconstitutional neans to achi eve those goals. Accordingly, we see
no reason to overturn the district court's denial of the requested
prohi bitory injunction.

D. Nominal Damages

Finally, in BCEV, the district court found that only two
plaintiffs were denied their preferred choice of schools because of

their race under the AOd Plan, and to those two plaintiffs the
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district court awarded nom nal damages. BCE V, at 2 (awarding
$1. 00 each to John Feeney and Kathleen MCoy).?®* On appeal, the
eight remaining plaintiffs seek nom nal damages as well, claimng
that the district court erred in two regards.

First, plaintiffs state that

[i]t is inpossible to deconstruct what

assi gnments woul d have been nade under the A d

Plan had race not been a factor. The BPS

Director of Records Managenent adnmitted that

he could not sinulate for how [sic] choices

woul d have changed had the racial caps and set

asides of the Ad Plan not been in place.
Plaintiffs provide no citation to support this contention, and the
district court found as a matter of fact that BPS did indeed

denonstrate that the other eight plaintiffs were not denied seats

at their preferred schools because of race. See BCF |I1l, 183 F.

Supp. 2d at 387-91 (detailing the assignnment histories of each

plaintiff); see also BCF V. As we review factual determ nations

for clear error, Wssmann, 160 F.3d at 795, and plaintiffs have

ZFor the 2000-01 school year, John Feeney applied in the third
application round for a kindergarten seat, ranking five schools in
order of his preference. The first two had been filled in earlier
rounds. He was not assigned to his third and fourth choi ce school s
because under the racial guidelines then in force, no nore seats

were available for white students. As a result, the renaining
avai l abl e seats were assigned to black students with worse random
nunbers. BCF |11, 183 F. Supp. 2d at 388-89.

Simlarly, for the 1996 school year, Kathleen MCoy applied
for assignnent to four schools. She was unsuccessful in gaining
assignnment to her first and second choice schools. At her third
choi ce school, Condon, she was deni ed a seat sol ely because of the
operation of the racial guidelines; black students with worse
random nunbers than hers received assignnments to Condon instead.
ld. at 389.
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pointed to no record evidence to contradict the district court's
rel evant factual findings, we |eave them undi sturbed on appeal.
Second, plaintiffs claimthat the district court m sread

Texas v. Lesage, 528 U. S. 18 (1999) (per curiam. |In Lesage, the

University of Texas denied a Caucasian applicant adm ssion to a
Ph.D. programwhile admtting at | east one mnority candi date. The
parties agreed that "the school considered the race of its
applicants at some stage during the review process.” [d. at 19.
The University showed that "even if the school's adm ssi ons process
had been conpletely colorblind, Lesage would not have been
admtted. " Id. The Suprene Court held that if a defendant

"concl usi vely established that [plaintiff] would have been rejected

under a race-neutral policy," damages are not available. [d. at
20. The Court could not have been clearer: "The governnent can
avoid liability by proving that it would have nade the sane
decision without the inpermssible notive." 1d. at 21 (enphasis
added) .

Plaintiffs claim that the "same decision" defense set
forth in Lesage i s not avail abl e agai nst clai ns for nom nal damages
for constitutional violations. Plaintiffs m sread Lesage i n maki ng
this argunent. Lesage makes no distinction anong the classes of
damages t hat becone unavail abl e upon defendants' show ng that they

woul d have reached the sanme adni ssions result even in the absence
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of an unconstitutional use of race. Lesage, 528 U.S. at 20.
Lesage i s unanbi guous:

Sinply put, where a plaintiff challenges a

di screte governnental decision as being based

on an inpermssible criterion and it is

undi sput ed that the governnment woul d have nade

the same decision regardless, there is no

cogni zable injury warranting relief under 8§

1983.
ld. at 21. Lesage did not |limt this holding to conpensatory
damages or qualify the type of relief in any way, other than to
mention that the case arose under 8§ 1983. There is no doubt that
nom nal damages are one of the fornms of relief available under §
1983. See Farrar v. Hobby, 506 U. S. 103, 112 (1992) (stating that
in a 8§ 1983 action, Suprene Court precedent "obligates a court to
award nom nal damages when a plaintiff establishes the violation of
his right to procedural due process but cannot prove actual injury.")

As Farrar explains, where there is a deprivation of
constitutional rights that do not result in an "actual injury"

giving rise to conpensatory damages, nom nal damages are the

appropriate renmedy. See also Carey v. Piphus, 435 U S. 247, 266

(1978). However, Lesage makes clear that when the governnenta
entity would have nmde the sane decision even wthout the
| nper m ssi bl e consideration of race--as it did here for eight of
the plaintiffs--there is no deprivation of constitutional rights at

all. Lesage, 528 U. S at 21. Wthout a deprivation of
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constitutional rights, liability will not attach, and damages--
nom nal , conpensatory, or otherw se--cannot be inposed. 1d.

In sum we find no error in the district court's factual
findings that the eight plaintiffs seeking nom nal damages on
appeal woul d not have been admtted to the school of their choice
even if BPS had not inpermssibly considered race under the Ad
Pl an. Further, we find no error in the district court's
application of Lesage and other relevant precedent to the
plaintiffs' clains for nom nal danages.

IV.
This case conmes to us in the sem -centenary year of Brown

v. Board of Education, 347 U S. 483 (1954). There, the Suprene

Court described the inportance of public education:

Today, education is perhaps the nost inportant
function of state and |ocal governnents.
Compul sory school attendance laws and the
gr eat expendi tures for educati on bot h
denonstrate our recognition of the inportance
of education to our denocratic society. It is
required in the perfornmance of our nobst basic
public responsibilities, even service in the
armed forces. It is the very foundation of
good citizenship. Today it is a principal
i nstrument in awakening the child to cultural

val ues, in prepari ng him for | at er
professional training, and in helping himto
adjust normally to his environnment. In these

days, it is doubtful that any child may
reasonably be expected to succeed in life if
he is denied the opportunity of an educati on.

Brown, 347 U.S. at 493. Gven these high stakes in the access to

public education, it is not surprising that this case and those
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that preceded it have inspired deep passions anong the parties and
their supporters. |Indeed, in histories already witten about the
aftermath of Brown in our large cities, Boston has often been cited
as a city that resisted fiercely the mandate of Brown and the
measures required to di smantl e a public school systemsegregated by

gover nnment acti on.

Hopeful ly, future histories will also tell the rest of
the story. Attitudes in Boston have evolved, policies have
changed, institutions have reorgani zed. In many ways, the socia
fabric has been re-knit. But this healing has not |owered the

stakes in public education. People of good faith, harboring only
the best of intentions, can--and do--disagree about the ultimte
resolution of the difficult |egal and social issues that surround
public education generally and school assi gnnment  systens
specifically. These continuing disagreenents do not dimnish al
that has been acconpli shed.

In the end, we are grateful to the parties and their
attorneys, as well as the amcus curiae, whose advocacy has
illumnated the difficult issues before us. W also express our
appreciation to the able district court judges who thoughtfully and
t hor oughl y addressed the nany conplex and difficult issues in this
case. The fact-finding and careful reasoning set forthin the four
publ i shed opinions in this case have significantly ai ded our review

on appeal .

-54-



For all of the foregoing reasons, the judgnents of the
district court are AFFIRMED in all respects. No costs shall be
awar ded.

So ordered.
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