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BOUDI N, Chief Judge. Stop & Shop Supernmarket Conpany

(“Stop & Shop") and Wil green Eastern Co., Inc., ("Walgreen")
brought an antitrust suit agai nst a nunmber of defendants primarily
based on section 1 of the Sherman Act, 15 U.S.C. §8 1 (2000), I ost
certain of their clainms on summary judgnment, and then suffered a
directed verdict at the jury trial held on the balance of their
cl ai ns. They now appeal on several grounds as to certain
defendants (the other defendants settled). W begin with a
description of background events and proceedings in the district
court.

Bl ue Cross and Bl ue Shi el d of Rhode Island (“Blue Cross”)
is the major health insurer in that state, offering various plans
that cover, anong ot her nedi cal expenses, the cost of prescription
dr ugs. Until 1997, Blue Cross managed drug benefits itself and
provi ded a substantially "open" pharmacy system-that is to say,
nost subscribers could buy drugs at any pharmacy. Bl ue Cross
det erm ned what drugs it woul d rei nburse, set (by negotiation) what
woul d be paid to the pharnmacies, and processed subscri ber cl ai ns.

Begi nning in 1997, Blue Cross decided to use a pharmacy
benefits manager to adm nister its prescription drug benefits.
Such managers often set up a "closed" network of pharnacies,
provi ding greater insurance coverage to those subscribers who use
net wor k pharmaci es. |1n exchange for inclusion in the network, and

therefore increased volunme of drug sales, the network pharnmacies



typically agree to provide drugs at |lower prices, resulting in
| ower costs to the insurer.

In this case, Blue Cross invited bids from managers and
received three, one of which Blue Cross disqualified. The second
manager was PharmaCare, a subsidiary of CVS, a well known major
drug store chain (52 pharnacies in Rhode |Island). The third
manager, Vel | point, proposed a closed network limted to pharnaci es
operated by Stop & Shop (18 pharmacies) and Wlgreen (15
phar maci es) . After obtaining further bids from Wellpoint and
PharmaCare, in Decenber 1997 Blue Cross selected PharmaCare to
manage a cl osed network that initially included the CVS pharmaci es
and nost i ndependent pharnacies in Rhode Island.

During this period, PharmaCare was itself negotiating
with yet another benefit manager--Provider Health Services, Inc.
("Provider"). Provider nanaged a cl osed network, conprised nmainly
of Brooks Pharnmacies (42 pharnacies in the state), serving anot her
i nsurer--United Heal thcare of New England, Inc. ("United")--doing
busi ness in Rhode I sl and. In February 1998, Provider agreed to
allow CVS stores to join the United/Provider network; and in My
1998, PharmaCare all owed Brooks and other Provider pharmacies to
join the Blue Cross/PharmaCare cl osed networKk.

Ancillary to these arrangenents, Brooks and Provider's
ot her pharmaci es agr eed- - obvi ously for PharmaCare's benefit--not to

j oi n ot her networks conpeting for Blue Cross' business. PharmaCare



inturn agreed not to admt into the Blue Cross/PharmaCare network
new drug stores (beyond CVS, the independents, and the pharnacies
in the United/ Provider network). Blue Cross consented to the
enl argenment of its closed network and in Novenber 1998 signed a
formal three-year contract w th PharmaCare.

Not all Blue Cross custoners are covered by plans that
effectively restrict themto cl osed network pharmaci es. Bl ue Cross
offers multiple plans, and one set allows custoners to fill
prescriptions at any pharmacy w thout econom c penalty. Bl ue
Cross’ counsel estimated in oral argunent that perhaps two-thirds
of Blue Cross' custoners are restricted to its closed network; our
own revi ew of the record suggests that the nunber— whi ch obvi ously
varies over time--may be closer to three-quarters.

Unhappy with losing the opportunity to serve many Bl ue
Cross customers on conpetitive terns, Stop & Shop brought the
present action on June 9, 1999, against Blue Cross, PharmaCare and
CVS, charging violations of federal and state antitrust laws; in
March 2000, Walgreen joined as co-plaintiff and an anended
conplaint was filed on May 2, 2000. United Health, Provider, and
Brooks were also initially defendants but, they were dropped after
agreeing to admt plaintiffs to the United/ Provider network.

On notions for summary judgnment, the district court wote
a detailed opinion rejecting plaintiffs' clains that any per se

violation of the antitrust |aws had been plausibly shown. Stop &



Shop Supermarket Co. v. Blue Cross & Blue Shield of R1., 239 F.

Supp. 2d 180, 195 (D.RI. 2003). It rejected clains that any of
the arrangenments conprised naked horizontal restraints such as a
group boycott. Id. at 189-91. However, the court ruled that
factual 1issues precluding summary judgment were raised as to
whet her any of defendants' conduct was acti onabl e under the rul e of
reason. 1d. at 193.

At this time, the district court said that Blue Cross
represent ed about 60 percent of the custonmers in Rhode |Island whose
retail drug purchases were reinbursed; and United provided such

benefits to about 25 percent. Stop & Shop, 239 F. Supp. 2d at 183.

These figures were the lynch-pin of the pretrial report by
plaintiffs' expert witness, Dr. Bruce Stangle, who stressed the 85
percent figure in concluding that "an out-of-network entrant woul d
be precluded from conpeting in a substantial portion of the
rel evant market."

Thereafter the district court considered in limne
motions filed by Blue Cross. Subject to reconsideration at trial,
the court granted a notion to exclude certain evidence as to the
bi ddi ng process | eading to PharnaCare's sel ection and the rel ated
deci sions of PharnaCare and Provider to expand their respective
cl osed networks to include each other's present pharmacy nenbers.

The court denied, again subject to reconsideration at trial, a



notion to exclude key testinony fromplaintiffs' expert wtness,
Dr. Stangl e.

Trial began in June 2003. On the sixth day of trial, the
di strict court upheld a defense objectionto Dr. Stangle’s proposed
testi nmony concerning the proper definition of the rel evant market.
Plaintiffs tendered a summary of the proposed testinony as an offer
of proof and rested. The district court then granted a defense
notion for judgment as a matter of law, holding (in an oral ruling
from the bench) that absent an adequate market definition, the
plaintiffs could not make out a rule of reason claim under the
antitrust | aws.

The plaintiffs now appeal, arguing that the district
court erred in granting partial summary judgnent on the per se
claims, in excluding several itens of evidence including Dr.
Stangle’'s testinmony on market definition, and in directing a
verdi ct. Rulings on sunmmary judgnent and directed verdicts are

revi ewed de novo, Wolinetz v. Berkshire Life Ins. Co., 361 F. 3d 44,

47 (1st Cr. 2004) (sunmary judgnment); Ahern v. Scholz, 85 F.3d

774, 793 (1st Cir. 1996) (directed verdict); the standard for
revi ew of rulings excluding evidence depends on the nature of the

underlying issue (fact, law, judgnent call), see Blake v.

Pel l egrino, 329 F.3d 43, 46 (1st Cr. 2003).

Per se clains. Plaintiffs begin their brief by

contesting the district court's sunmary judgnment ruling that no



legitimate per se clains were presented. As our prior decisions
have expl ai ned, antitrust cl ai ms under section 1 of the Shernan Act
ordinarily require a burdensone nmulti-part showing: that the
al l eged agreenent involved the exercise of power in a relevant
econonmi ¢ narket, that this exercise had anti-conpetitive
consequences, and that those detrinments outwei ghed efficiencies or
ot her econom c benefits. This is the so-called rule of reason

cal cul us. See, e.q., Eastern Food Servs. v. Pontifical Catholic

Univ. Servs. Ass'n, 357 F.3d 1, 5 (1st Cr. 2004); Fraser v. Mjor

League Soccer, L.L.C, 284 F.3d 47, 59 (1st GCr. 2002), cert.

deni ed, 537 U.S. 885 (2002).

This calculus is bypassed if the collusive arrangenment
falls instead within one of several categories (e.qg., naked
hori zontal price fixing) in which liability attaches w thout need

for proof of power, intent or inpact. Eastern Food Servs., 357

F.3d at 4 &n.1. For that reason plaintiffs typically try to bring
their claims within per se rubrics. Wether a plaintiff's alleged
facts conprise a per se claimis normally a question of |ega
characterization that can often be resolved by the judge on a

notion to dismss or for summary judgnent. See, e.qg., Addanex

Corp. v. Qpen Software Found., Inc., 152 F.3d 48, 50-51 (1st G

1998) .
The nost i nportant per se categories are naked hori zont al

price-fixing, mar ket al I ocati on, and out put restrictions.



Sometimes group boycotts are called per se violations, but the
| abel here is only mnimally useful since many arrangenents that
are |literally <concerted refusals to deal have potenti al
efficiencies and are judged under the rule of reason. See U S.

Heal t hcare, Inc. v. Healthsource, Inc., 986 F. 2d 589, 593 (1st Cr.

1993). Mnimumretail price fixing is arare vertical arrangenent
still conprising a per se violation—-that is why car nekers only
“suggest” a retail price to dealers--but this offense is not
charged by plaintiffs in this case.?

Because the defendants noved for summary judgnent, the
conplaint allegations did not have to be taken as true, see RW

Intern Corp. v. Welch Food, Inc., 13 F. 3d 478, 487 (1st Cr. 1994),

but the plaintiffs were entitled to the benefit of the doubt:
specifically, reasonable inferences were to be drawn in their favor
and genui ne factual disputes were properly reserved for trial so
far as plaintiffs' sworn version of the facts conflicted with the
def endants’ sworn version. See Fed. R Civ. P. 56(c); Douglas v.
York County, 360 F.3d 286, 290 (1st Cir. 2004). However, broadly

speaki ng what happened in this case is | argely undi sput ed, although

sone of the details are obscure.

The per se categories are discussed with relevant citations
in Eastern Food Services, 357 F.3d at 4-5 & n.1, and other of our
decisions. On mninumvertical price fixing, see Augusta News Co.
v. Hudson News Co., 269 F.3d 41, 47 (1st Cr. 2001).

-0-



In a nutshell, the arrangenents that concern plaintiffs
were two. First, Blue Cross contracted for a closed network for
its subscribers that excluded the plaintiffs after a bidding
contest that plaintiffs say was flawed and that they should have
won. Second, Blue Cross and its pharnmacy benefits manager agreed
with United and its nanager that their respective network
phar maci es woul d be admtted to each other’s cl osed networks; these
arrangenments included exclusionary restrictions and (plaintiffs
suggest) other nore sinister collaboration as to price.

We start with the creation of Blue Cross’ cl osed network.
The alleged unfair bidding aside, this is nothing other than an
exclusive dealing arrangenent, slightly conplicated by the
i nvol venent of three or four sets of parties rather than the usua
t wo. Blue Cross, either directly or indirectly, 1is buying

prescription drugs for its subscribers. See Kartell v. Blue Shield

of Mass., Inc., 749 F. 2d 922, 924-25 (1st Cr. 1984), cert. denied,

471 U. S. 1029 (1985). Blue Cross’ closed network effectively gives
certain drug stores the exclusive right to supply such drugs to
nost of its customers.

This certainly i nconveni ences Bl ue Cross subscribers for
whom nore outlets are a benefit. But, if Blue Cross i s a conpet ent
negoti ator, the closed network should | ower the cost to Blue Cross
of supplying drugs to custoners (because nost suppliers will cut

prices in exchange for increased volune, cf. U S. Healthcare, 986

-10-



F.2d at 591). Blue Cross mght pass the savings on to custoners
(1 ower prem uns, small er co-paynents, broader coverage) or keep the
savings itself and pay its executives nore (if conpetition anong
health insurers is inadequate and state regul ati on absent).

Either way, the closed network is sinply an exclusive
deal ing arrangenent which is not a per se violation of the

antitrust | aws. See Tanpa Elec. Co. v. Nashville Coal Co., 365

U S 320, 327-29 (1961); Eastern Food Servs., 357 F.3d at 8. The

arrangenment mght still be unlawful wunder the rule of reason
dependi ng upon the particular circunstances--that is, depending
upon the balance between efficiencies gained and any harm to
conpetition that could be shown, id. at 5, but we are concerned for
the nmonment only wth whether per se treatnment was warranted. It
was not .

Not hing i s changed by plaintiffs’ claimthat the bidding
was unfair. “Bid rigging” of a certain kind is a per se violation

of the antitrust laws, e.qg., JTC Petroleum Co. v. Piasa Motor

Fuels, Inc., 190 F.3d 775, 777 (7th Cr. 1999) (Posner, C. J.); but

this refers to horizontal price fixing whereby two or nore
suppliers (or occasionally purchasers) secretly fix the price at
which they wll bid. See id. Wen Blue Cross, through its
benefits nmanager, gave exclusive rights to CVS and certain other
pharmacies, it was not bidding at all; it was inviting bids and

making its own decision as to which bid to accept.
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Odinarily, it would be in Blue Cross’ interest to accept
t he | owest cost bid, assum ng services were equivalent. Plaintiffs
say that Blue Cross mani pul ated the bidding (e.g., by giving CVS
i nformati on about Well point’s bid), which conceivably coul d happen
if Blue Cross were corrupt or inconpetent (an alternative, benign
reason woul d be to press PharmaCare to inprove its offer). But the
antitrust laws are not neant to police bad nanagenent; the market
(or the insurance regulator) is expected to do that.

This brings us to the first part of the second
transaction, nanmely, the agreenents that let the Blue Cross and
Uni ted pharmaci es serve in each other’s cl osed networks. These are
undoubt edly horizontal agreenents, Blue Cross and United being
conpetitors (as are PharnmaCare and Provider), and so draw cl oser
scrutiny. But on their face, they are not exclusionary or
ot herwi se anti-conpetitive: they all ow nore pharnmacies to conpete
for the sane consuner’s business (e.q., Brooks can supply Bl ue
Cross custoners) and give custoners nore options.

The main anti-conpetitive threat, to the extent it
exists, lies not in adm ssion of new pharmacies but in ancillary
provi si ons that m ght exclude others by agreenent. |t appears that
the United/Provider network remained free to admt other
phar maci es: it did in fact admt the plaintiffs as part of an
agreenent to settle this lawsuit. But the district court says that

the contracts precluded the Blue Cross/PharmaCare network from

-12-



admtting any other new pharmacies (beyond the United/ Provider

pharmaci es), Stop & Shop, 239 F. Supp. 2d at 184, so the contracts

did for sone period restrict Blue Cross/PharmaCare fromadmtting
plaintiffs.

Li ke the original exclusive dealing contract, thisis a
possible antitrust violation, but it is not a per se violation
The reason is that the closed pharnmacy arrangenent is valuable to
partici pati ng pharmacies in part because it directs volune to them
thus, the United/Provider pharmacies had a direct interest, in
exchange for allowi ng CYSto conpete for their captive subscri bers,
in not only being allowed to conpete for Blue Cross’ custoners but
in making sure that yet additional new menber pharnmacies did not
unreasonably dilute this benefit.

This does not nmean that the ancillary restriction is
| awf ul but only that per se condemmation is not appropriate. Joint
ventures involving direct conpetitors not infrequently exclude

ot her conpetitors. . NW Wolesale Stationers, Inc. v. Pac.

Stationery & Printing Co., 472 U. S. 284, 296-97 (1985). Inmgine a
research and devel opnent consortium between a dozen smal

manuf acturers that by agreenment excluded any new entrants; the
arrangenent nm ght enhance conpetition with |arger manufacturers,
and yet the original menbers mght be unwilling to commt resources

to the venture if other conpetitors—even snall ones—were able to

- 13-



enter at will and share in the inventions. See XI'lIl Hovenkanp,

Antitrust Law § 2115a (1999).

Afurther explicit provision of the reciprocal expansions
barred the United/Provider pharnacies fromparticipating in other

net wor ks conpeting for Blue Cross’ business. Stop & Shop, 239 F.

Supp. 2d at 184. This, too, is not a per se violation. By
admtting the Brooks pharnacies into its own closed network, Blue
Cross and PharnaCare were in effect including them in a joint
venture. There are sonetines |legitinmate reasons why one party to
a joint venture can insist as the price of entry that a new nenber
limt its existing conpetitive freedom Xl Hovenkanp T 2213.
Her e, PharmaCare was creati ng and adm ni steri ng a network
for Blue Cross and, in the course of doing so, it would be
provi di ng favored access to network pharmacies, bolstering their
connection wth subscribers, and conceivably giving them
information valuable in their servicing of the custoners.
Phar maCare might legitimtely be unwilling to expand the network to
i ncl ude pharmaci es who were at the sane tine preparing to join a
new consortiumto replace PharmaCare as Bl ue Cross’ nanager.
Despite plaintiffs’ |ooser description, the restraint
does not prevent Brooks pharmaci es fromjoi ning other networks but
only frominvolving thenselves in attenpts to supplant PharmCare
with Blue Cross. The restraint mght still be unjustified—wth

efficiency gains outweighed by conpetitive harm--and so perish

-14-



after a rule of reason anal ysis. But restraints that are truly
ancillary to a larger efficiency-gaining enterprise—here, the
expanded cl osed network--are not normally condenmed per se wi t hout

| ooki ng at |ikely consequences. Addanmex Corp., 152 F. 3d at 52; see

X1l Hovenkanp T 2213c(1).
If the rhetoric of ol der group boycott cases were taken
at face val ue, such agreenents m ght appear to fall within a per se

ban. Cf. Associated Press v. United States, 326 U.S. 1, 13-14, 18-

19 (1945). After all, in tw different aspects, the ancillary
agreenents are promni ses by one conpetitor or group of conpetitors
to another not to deal with a third conpetitor (CVS, through
PharmaCare, not to include Stop & Shop and Walgreen in the
PharnmaCare network; Brooks not to consort with Stop & Shop and
Wal green to conpete for the Blue Cross contract). But the rhetoric
cannot be taken literally.

After all, every joint venture anong conpetitors that
limts nenbership fits the lay definition of "an agreenment not to
deal ," and at least in recent years the Suprene Court has flatly
rejected the per se |abel for those that have sone efficiency

achi eving benefits. N W Wolesale Stationers, 472 U.S. at 295-98.

To the extent the group boycott |abel is useful at all to describe
a per se violation, it is principally a warning against
anticonpetitive secondary boycotts--e.q., manufacturers who agree

not to supply a store that buys from a di scounti ng manufacturer

-15-



Ct. Fashion Originators' Guild of Am, Inc. v. FTIC, 312 U S. 457,

465-67 (1941); U.S. Healthcare, 986 F.2d at 593.

This brings us finally tothe intimations in plaintiffs’
brief of nore sinister collaboration. |In attacking the dism ssal
of per se clains, the plaintiffs accuse the district court of
“ignor[ing] conpelling evidence of er se illegal, horizontal
agreenents and their anticonpetitive notives and effects,” a
statenent followed by bullet points that cross-reference back to
the briefs’ statenent of facts. Putting aside the bid rigging and
anci | | ary-agreenment charges al ready dealt with above, the pertinent
factual charge is as foll ows:

After Blue Cross's selection of
PharmaCare's bid in late 1997, representatives
of CVS and representatives of PharnaCare,
engaged in a series of neetings, discussions,
and written correspondence wi t h
representatives of conpeting pharnaci es Brooks
and the independent pharmacy nenbers of
Provi der. (J.A 210-217, Stmt. 91 89-113).
As a result, these conpetitors agreed to set
identical prescription reinbursenent rates,
both directly and by an equali zi ng nmechani sm
that entailed paynents by CVS to Brooks and
Provider's independent pharmacies for each
United prescription that CVS fill ed. (J. A
216, 218-19, Stm. 99 108-10, 120; J.A 1987-
89; J.A 3053-54; J.A 3081-84; J.A 3129-32.)
The parties |ikew se discussed identical co-
paynent levels. (J.A 2923.)

This description insinuates wongdoing but w thout the
precision needed to advance the argunent. Qovi ously any
arrangenent that reciprocally admtted United s pharnmacies into the

Bl ue Cross network and Blue Cross’ into United s would i nvol ve sone

-16-



arrangenents as to various paynent matters. This would not permt
CVS and Brooks to agree in general on prices at which prescription
drugs could be sold to the public. But the respective insurers and
their benefit managers would be entitled to discuss with newy
entering pharmaci es rei nbursenment and co-paynent rates; and there
woul d be nothing startling about new coners expecting the sane
rei nbursenent as earlier network menbers.?

Partial integration of the two networks--each operating
at three levels, insurer, benefit manager, and retailer--involves
settling on conponent paynents which—at Ileast wthin each
net wor k— may wel | involve identical paynents to all participating
pharmacies. It was plaintiffs' job to explainin detail to us just
what the arrangenents were and why they plausibly constituted
antitrust violations. Inthe context of partial integration, sinply

to refer to "identical principal reinbursenent rates,"” an
equal i zati on nechanism"™ and "identical co-paynent levels" is to

substitute i nnuendo for analysis.

2As for the “equalization” paynents by CVS to Brooks and
Provi der' s i ndependent pharmaci es, Bl ue Cross/ Phar nacare apparently
rei nburses its pharmacies for certain prescription drugs at | ower
rates than those at whi ch United/ Provider reinburses its pharnacies
for the sane drugs. To conpensate United' s pharnacies for agreeing
to the lower reinbursenent rates, CVS and the other Blue Cross
phar maci es agreed to pay United' s pharmacies $.25 for every United
subscriber's prescription that they filled. This mght or m ght
not be a perm ssible arrangenent, but it is not naked price fixing
by conpetitors.

-17-



This fatal obscurity has one exception. Imrediately after
t he paragraph quot ed above, there is a further paragraph descri bi ng
a February 1998 neeting between PharnaCare and two Stop & Shop
representatives. PharmaCare had recently won the Blue Cross
contract, and it was then negotiating with United pharmacies for
reci procal inclusion. Stop & Shop was asking to be included as
wel |l . According to a nmenorandumdescri bing the neeting prepared by
a Stop & Shop representative, the PharnaCare president said no.

The nmenorandum says that the reasons PharnmaCare gave for
this refusal were that the negotiations to set up the new
Phar maCare network had been difficult, that it had required "horse
tradi ng" (apparently a reference to the United/Provider
negoti ations), and that adding a "third® <chain (apparently
referring to Stop & Shop on top of CVS and Brooks) woul d nake the
situation even nore conplex. The nmenorandum concluded its
recitation by saying:

[ The PharnmaCare president] also | ectured John

and | about our industry not being farsighted

[sic] to stick together on pricing issues and

that we had only ourselves to blame for the

extrenely low reinbursenent rates in the

mar ket .

In their opening brief, plaintiffs describe this |ast
statenent as "another reason" for plaintiffs' exclusion fromthe
expanded Bl ue Cross network. The intimation (by a benefits nmanager

owned by CVS) that the retail pharmacies in general ought to stick

together to raise reinbursenent rates paid to them by insurers
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m ght well interest the Antitrust Division, but plaintiffs have a
grievance only if their refusal to adhere was "anot her reason" for
their exclusion. This claimis unsupported by the | anguage of the
menor andum or the foll ow up depositions of the participants which
we have oursel ves read.

The trial. The absence of plausible per se clainms in no
way doons the plaintiffs’ case. The initial core arrangenent-—the
creation of a closed network by Blue Cross and PharmaCare
conprising CVS and various independent pharnacies--is a classic
excl usi ve dealing arrangenent. To sinplify slightly (and w thout
repeating details) Blue Cross, in exchange for better prices, gave
its business exclusively to one group of pharmacies, agreeing for
three years not to deal with others including Wal green and Stop &
Shop.

Such agreenments are not universally forbidden by the
Sherman Act—-indeed, they are quite common—- but may, dependi ng on
the circunstances, unreasonably restrain trade. Xl Hovenkanp,

Antitrust Law Y 1802-07, 1810-1814, 1821 (1998). Because such

agreenents can achieve legitimate econonm c benefits (reduced cost,
stable long-term supply, predictable prices), no presunption

agai nst such agreenents exists today. Conpare Standard Q| Co. of

Cal. v. United States, 337 U. S 293, 306-307, 313-14 (1949), wth

Tanpa Elec. Co., 365 U. S. at 334.
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| ndeed, courts tend to be skeptical of such clains
because it is not in the long-terminterest of the conpany that
grants the "exclusive deal"” to drive out of business conpetitors of
the grantee. Here, Blue Cross would be disserved by maki ng CVS a
nonopol i st, which could then exploit Blue Cross by demandi ng hi gher
rei mbursenent. Still, an excluded supplier remains free to offer
evidence that, in the individual instance, the anti-conpetitive
consequences of an exclusive contract outweigh the benefits.

This alnost always requires a showing of injury to
conpetition; sone savings are likely or else the buyer would
ordinarily not agree to forego dealing with other suppliers, and in
any event an agreenent that caused no harm would not be worth
condemmi ng. But harm does not nean a sinple |oss of business or
even the demse of a conpetitor but an inpairnent of the

conpetitive structure of the market. See Brown Shoe Co. v. United

States, 370 U.S. 294, 344 (1962).

| f an exclusive dealing contract cuts off stores like
VAl green froman unduly large portion of the avail able market for
its goods, it and others like it mght cease to provide
prescription drugs. And if this led or was likely to lead to a
shortage of conpeting drug stores (and new entry was difficult),
the few remaining existing conpetitors mght then be able to
conspire or otherwi se mnmisbehave w thout being disciplined by

conpetition. Were such foreclosure and negative effects are the
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result of an agreenent, the Sherman Act nay condenn the agreenent

as unreasonabl e. Eastern Food Servs., 357 F.3d at 8; see Xl

Hovenkanp 1802b.

Accordingly, at trial, it was critical to any attack on
t he excl usive deal i ng arrangenent - —and al nost any ot her non-per-se
claim one could imgine-—-that plaintiffs establish a relevant
mar ket and harmwithin it. For the exclusive dealing contract, the
first step would be to show the extent of foreclosure resulting

fromthe Blue Cross contract with CVS and others in the PharmaCare

net wor k, taking account of other existing foreclosures (e.d., by
United/ Provider until its settlenment with plaintiffs). Cf. Tanpa

Elec. Co., 365 U S. at 327-29; Eastern Food Servs., 357 F.3d at 8.

Plaintiffs sought to offer their market definition
evidence primarily, as is typical, through an economst, Dr.
Stangle. Dr. Stangle' s position in his pretrial report was that
t he rel evant market was “the retail sale of health care financed or
i nsurance reinbursed pharnmaceuti cal products” (the product
dinmension of the market) in Rhode Island (the geographic
di mensi on). Obvi ously, excluding retail sales that are not
financed or reinbursed increases the percentage size of the
forecl osed market .

In explaining why he distinguished between reinbursed
purchases and all others, Dr. Stangle pointed to the nuch snaller

direct cost to the Blue Cross custoner who purchased the sane drug
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froma closed network pharmacy (e.qg., CVS) as opposed to a non-
networ k pharmacy (e.g., Walgreen). The defendants protested that
this ignored the custoner’s “true” cost of the CVS drugs which
i ncluded a share of the insurance prem umthat the subscriber (or
his enpl oyer) paid to Blue Cross and al so ignored other elenents
af fecting the conparison, such as partial reinbursenent for out-of -
net wor k pur chases.

Pointing to these supposed flaws in Dr. Stangle's market
definition, the district court refused to allow the jury to
consider it. Then, as already recounted, the plaintiffs nmade a
proffer of the testinony for the record and rested, the defense
noved for a directed verdict, and the judge granted the notion and
entered judgnent for the defendants. The judge said that any
remai ni ng evidence in the record supporting the plaintiffs’ market
definition was too thin to permt the jury to find the proposed
mar ket in the absence of expert testinony.

Plainly, for high-cost prescription drugs, whether
i nsurance wi Il cover purchases at a particul ar pharmacy tends to be
crucial to consuner choice, and Dr. Stangle was correct in
retorting to the defense that a custoner who has paid his i nsurance
premum (or had it paid for hin) will—at |least for high priced
drugs— seek out closed network pharmacies if reinbursenent is
hi gher and shun those not within the insurer’s closed network. At

the point of sale, the custoner is interested in what he pays and
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gets rei nbursed, not sone i nmputed (and now sunk) insurance prem um
cost.

Unfortunately for Dr. Stangle's market definition, the
concern in an ordinary exclusive dealing claim by a shut-out

supplier is with the avail able market for the supplier. Here, for

Walgreen and Stop & Shop, their potential custonmers are
presunptively all retail custonmers for prescription drugs-—-not just
that smaller sub-group who are insured or reinbursed. To say
that sone sub-group of customers is foreclosed proves nothing by
itself about the inpact on pharnacies.?

This is the sane defect we recently addressed in Eastern

Food Services. There, as here, a shut-out supplier conpl ai ned t hat

the foreclosed custoners (in Eastern, they were students and
faculty seeking food services on a university canpus) were
foreclosed by the university' s exclusive dealing contract wth
anot her vendor. 357 F.3d at 3-4, 6-7. But the inpact of the

foreclosure on the supplier depended not on the inpact on the

students and faculty but on how many unforecl osed vendi ng nachi ne
custoners renai ned el sewhere. 1d. at 6-7
Wal green and Stop & Shop sell prescription drugs to |lots

of custoners including those whose purchases are not reinbursed.

3One of the defendants suggests that Rhode Island is too | arge
a geographi c market because custonmers shop |ocally. Ref |l ection
will reveal that--whatever the correct nmarket--this argunment is a
different version of the sanme m stake of focusing on the custoner
rat her than the supplier
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Conceivably, the latter could be so snall a group that foreclosure
of a |l arge percentage of rei nbursed custoners would still be fatal,
or there mght be sone special circunstance that made separate
consideration of the sub-group appropriate. But the forner
possibility would still have to be proved, normally by a proper
mar ket definition; and of the latter, there is no hint in this
case.

Concei vably, sonme adjustment to account for the om ssion
of self-paying custoners could be devised from existing evidence:
plaintiffs say that Blue Cross and United insure 70 percent of
Rhode | sl anders. But even if a figure representing the entire
mar ket coul d be derived, the nunber foreclosed by Blue Cross (and
formerly by United) remains unknown because a significant portion
of Blue Cross' custoners have policies that do not effectively
restrict themto the cl osed network. Nor is it our job to build
plaintiffs' case for them

The plaintiffs refer to other record evidence that they
say was available to the jury to establish the sane rei nbursed-
drugs product nmarket wthout testinony from Dr. Stangle. The
evidence is described in sone detail; for exanple, the Stop & Shop
executive in charge of pharmacy products testified to the sane
large differential in out of pocket costs to reinbursed and
unrei nbursed custoners. But this sinply repeats the sane m st ake

in focus wi thout the Ph.D.
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It may be worth adding that even a hi gh nunber woul d not
necessarily establish an antitrust violation. Xl Hovenkamp 19
1820b at 147, 1820d. How nuch of the market nust renmin open to
support decent conpetition depends on scale economes (retail
pharmaci es are different than car nakers), on ease of re-entry, and
on other factors. Cf. id. at § 1820d. The still sonewhat useful
Learned Hand fornula for nonopoly power has no counterpart in

exclusive dealing law. United States v. Alum num Co. of Anerica,

148 F.2d 416, 424 (2d Cr. 1945). But reliable nunmbers are an
essential starting point and were not supplied.

For excl usive dealing, foreclosure levels are unlikely to
be of concern where they are less than 30 or 40 percent. See

Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U S. 2, 45-46

(1984) (O Connor, J., concurring); Hovenkanp, Federal Antitrust

Policy 436-37 & nn. 43-45 (2d ed. 1999) (collecting cases). But
while |ow nunbers mnake dism ssal easy, high nunbers do not
automatically condemn, but only encourage cl oser scrutiny based on
factors just nentioned. There are a few cases to the contrary,

Hovenkanp, Federal Antitrust Policy, at 437 n. 49, but they cannot

be reconciled with Tanpa, 365 U S. at 329, 333; see also Roland

Machinery Co. v. Dresser Indus., Inc., 749 F.2d 380, 393-94 (7th

Cir. 1984) (Posner, J.); Xl Hovenkanp, § 1820b at 147, 1821d.
The plaintiffs also conplain that the district court

shoul d have permtted themto offer at trial evidence on two other
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matters: “[first] that Blue Cross mani pul ated its biddi ng process
and the selection of PharmaCare to nmnage its closed pharmacy
network . . . [and second] evidence showi ng the nutual, concerted
expansion of the defendants’ closed pharmacy networks.” Thi s
evi dence, say the plaintiffs, was relevant to their broad rule of
reason case even if neither incident was a per se violation.
Plaintiffs devote only three paragraphs (and one |ong
guotation from an old warhorse) to explaining why or how this
evidence mght be relevant to their “broader challenge to the
defendants’ course of conduct . . . .7 The warhorse is the

rem nder in Chicago Board of Trade v. United States, 246 U. S. 231,

238 (1918), since repeated in other cases, that in assessing a
restraint, a broad array of prior history of the restraint, notive,
surrounding conditions and the Jlike may be pertinent.
Whet her evi dence was wongly excl uded depends in part on
what it was offered to prove. Plaintiffs' brief says that the two
excluded incidents were relevant to show “deliberate, concerted
action by the defendants” and “that the concerted action
unreasonably restrained or tended to restrain trade in the rel evant
market.” The former proposition is admtted (there are explicit
agreenents); and the latter is sinply an abstract description of
the Sherman Act’'s rule of reason and is not a honed antitrust

theory for which specific evidence m ght or m ght not be rel evant.
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Chi cago Board of Trade i s not an endorsenent of Kkitchen-

sink antitrust in which anything that mght alarma jury is nmade
adm ssi bl e. Plaintiffs had, so far as appears, only one
substantial and rel evant antitrust theory—nanely, that Bl ue Cross
had adopted a conpetitively harnful exclusive dealing arrangenent,
made nore fearsome by its reciprocal expansion and coupled wth
overbroad ancillary restraints. For this, «collaboration was
patent—no one denied the existence of the contracts. The
allegedly flawed bidding process added nothing to proof of
col | aboration and had no denonstrated antitrust significance.
Intheir brief on appeal, plaintiffs suggest that the bid
process evi dence showed that Blue Cross was determ ned to excl ude
plaintiffs for the indefinite future and "woul d have permtted an
i nference that the three-year terns of the network agreenents were
illusory.” The only "restraint” within the meani ng of the Shernan

Act was the contractual limtation on Blue Cross' ability to add

new pharmacies; any unilateral decision thereafter to exclude
plaintiffs would not extend the pertinent "restraint."

The reciprocal expansion incident was arguably nore
rel evant. It did not affect the extent of total foreclosure—
United had not previously included plaintiffs; but (nerely as an
exanpl e) sonme of the ancillary terns seemngly nade it harder for
the plaintiffs tojoin either network or start a conpeti ng networKk.

Yet the district judge’s in limne ruling did not exclude proof of
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the terms—only proof of the details of negotiations, and at trial
the district judge apparently reversed the tentative excl usion and
allowed in sone of the details.

There is yet another problem As already noted, neither
the alleged sham bi ddi ng process nor the reciprocal expansion of
closed networks was a per se violation although the latter,
particularly with its ancillary restraints, had a bearing on any
rule of reason attack on the core exclusive dealing arrangenent.
It is not easy to think of a rule of reason anal ysis that does not
depend on showi ng adverse effects on conpetition in a properly

defi ned rel evant narket. Cf. Augusta News Co., 269 F.3d at 47.

This predicate failed with Dr. Stangle's testinony.

Sone antitrust cases are intrinsically hopel ess because
(as in Eastern) they nerely dress up in antitrust garb what is, at
best, a business tort or contract violation. By contrast, Blue
Cross’ adoption of a closed network whose inpact was arguably
reinforced by its reciprocal expansion coupled with ancillary
restraints, mght be an unreasonable foreclosure of a properly
defined market. However, as plaintiffs omtted the proof, one
sinply cannot tell.

Whet her or not there was an antitrust violation affecting
the plaintiffs, some of Blue Cross’ custoners wll doubtless be
i nconveni enced by restricting their purchases to the closed

net wor K. If use of a closed network reduces costs for Blue Cross
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and al so reduces or holds down the price of a closed market policy,
this may be a legitinmate outcone--especially if an open market
policy is also an avail able option. There are few free lunches in
the world of conmerce.

The possibility always remains that a dom nant conpany
may act inefficiently or may unfairly exploit its custoners. The
usual check for such abuses is conpetition (here, United is an
obvi ous conpetitor for Blue Cross) but conpetition nmay soneti nmes be
i nadequate. In such cases antitrust may not al ways offer custoners

much protection, Alum num Co. of Anerica, 148 F.2d at 429; but

state regul ation--sonetinmes w sely and sonetines not--is usually
free to fill the gap

Af firned.
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