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SELYA, Circuit Judge. This is a diversity action, 28
U S C § 1332(a), in which the real party in interest —plaintiff-
appel | ee Moi ses Mifiiz Crespo — sued Dr. Sal vador Rovira-Martino
(Dr. Rovira) for nedical nalpractice.? The case was tried to a
jury fromMy 7 through May 15, 2003, culmnating in a verdict for
$2, 000,000 in conpensatory danmages. After reducing the award to
take into account suns paid by other defendants, see supra note 1,
the court entered judgnent for the plaintiff in the anount of

$1, 790, 000. This appeal ensued.

W nni ng battl es of ten I nvol ves choosi ng one's
bat t | egr ound. That nmaxim applies wth particular force in
adversarial litigation. W have nmade it transparently clear that

the rai se-or-wai ve rul e can neither be ignored nor brushed asi de as
"a pettifogging technicality or a trap for the indolent."” Nat'

Ass'n of Soc. Workers v. Harwood, 69 F.3d 622, 627 (1st Cr. 1995).

Rather, it is a prudential rule "founded wupon inportant
considerations of fairness, judicial econony, and practical
wisdom" |d. Thus, if a party forgoes objections in the district
court, it becones exponentially nore difficult for himto nount

t hose obj ections on appeal. See, e.qg., United States v. Bongi orno,

!Moi ses is a minor who sued by and t hrough his parents, Hector
Muiii z and Sonia Crespo. Although the parents are thus parties,
t hey have filed no clainms to their own behoof. By the sane token,
the conplaint originally naned other defendants, but all of them
settled prior to trial. Consequently, we treat this appeal as if
Moi ses were the sole plaintiff and Dr. Rovira the sol e defendant.
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106 F.3d 1027, 1034 (1st G r. 1997) (adnonishing that "matters not
squarely presented bel ow generally cannot be advanced on appeal ");

Teansters Union v. Superline Transp. Co., 953 F.2d 17, 21 (1st Gr.

1992) (describing as "settled" the principle that, with only a
narrow band of exceptions, "legal theories not raised squarely in
the | ower court cannot be broached for the first time on appeal ");
Clauson v. Snmith, 823 F.2d 660, 666 (1st Cir. 1987) (noting that
"we have regularly declined to consider points which were not
seasonabl y advanced bel ow').

The case at hand presents a textbook exanple of the rule
in operation. It sinmultaneously illustrates just how rigorous a
gauntl et an appellant nust run if he has failed to raise belowthe
poi nts that he hopes will carry the day in the court of appeals.

I

Briefly stated, the evidence at trial, taken, as
required, in the light nost favorable to the verdict, showed that
the plaintiff's nother had cone under the care of Dr. Rovira (an
obstetrician); that she was a diabetic —and that the doctor knew
as nmuch; and that this condition, together with her age and ot her
factors, made her a high-risk patient. The jury heard testinony
fromwhich it could have found that, despite these |oom ng risks,
Dr. Rovira failed adequately to nonitor either the nother or the
fetus during the latter stages of the pregnancy (e.g., he did not

regularly record or control the nother's blood sugar |evels, he
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eschewed oxytoci n chal |l enge tests, and he negl ected to order seri al
ul trasound exam nations). Wen the baby (Mises) was born, he was
gquite large —nearly twel ve pounds. The jury could have found t hat
Dr. Rovira did not properly manage the birthing process (e.g., he
attenpted a vaginal delivery despite the baby's size and, even
t hen, he did not use a series of specific maneuvers that woul d have
mnimzed the risk of injuring the infant). In all events, the
plaintiff was born with a brachial plexus injury, Erb's pal sy, and
a shoul der dystoci a. There was conpetent nedical evidence that
these conditions were likely to be both permanent and pai nful.
II
On appeal, the defendant advances four assignnents of
error. In the present procedural posture of the case, none has the
slightest nerit.
A
As an openi ng sal vo, the defendant attenpts to chall enge
the sufficiency of the evidence. In the best of circunstances,
i nsufficiency challenges confront a daunting standard of review.
An inquiring court rust construe all the evidence in the |ight nost

hospitable to the verdict. Rolon-Alvarado v. Minicipality of San

Juan, 1 F.3d 74, 76 (1st Cr. 1993). In so doing, the court may
not judge the veracity of witnesses, resolve testinonial conflicts,

or assay the weight of the evidence. Gbson v. Gty of Cranston

37 F.3d 731, 735 (1st Gr. 1994). The evidence will be deened
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insufficient only if the record, viewed fromthis verdict-friendly
perspective and without regard to credibility or weight, is such
t hat reasonable mnds could not differ as to the outcone. Rolon-
Alvarado, 1 F.3d at 77.

In this case, Dr. Rovira faces an even nore denmandi ng
standard. He neglected to file a notion for judgnent as a matter
of lawin the district court when both sides had rested.? By like
t oken, he abjured the filing of a notion for a newtrial subsequent
to the verdict. Gven these defaults, he has forfeited his right
to test the sufficiency of the evidence in the usual way. See

Hanrmond v. T. J. Litle & Co., 82 F.3d 1166, 1171-72 (1st Cr.

1996); La Ami ga del Pueblo, Inc. v. Robles, 937 F.2d 689, 691 (1st

Cr. 1991); Jusino v. Zayas, 875 F.2d 986, 991-92 (1st Cr. 1989).

This | apse |eaves open only the narrowest avenue of possible
relief. Absent atinely notion either for judgnment as a natter of
law or for a new trial, the court of appeals can pay heed to an
insufficiency challenge only if it finds that the verdict, if
allowed to stand, will work a clear and gross injustice. Hamobnd,
82 F.3d at 1172.

There is no hint of a clear and gross injustice here. To

prevail in his nedical nalpractice action under Puerto Rico |aw,

2Failure to file a notion for judgnent as a matter of |aw at
the close of all the evidence pretermts the filing of a post-trial
nmotion for that relief. See Fed. R Cv. P. 50(b); see also
Freeman v. Package Mach. Co., 865 F.2d 1331, 1343 (1st Gir. 1988).
In all events, the defendant filed no such post-trial notion.
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the plaintiff was required to show (i) that the defendant failed to
foll ow basic precepts of know edge and nedi cal care applicable to
a practitioner in his speciality, and (ii) that his acts or
om ssions caused the plaintiff's injuries. Lama v. Borras, 16 F. 3d

473, 478 (1st Cir. 1994); Rolon-Alvarado, 1 F.3d at 77. Taken at

face value, the expert testinony offered by the plaintiff fully
satisfied these requirenents.

One expert, Dr. Nat hanson, stated unequivocally that the
defendant deviated from the applicable standard of care by
neglecting to perform the type of prenatal nonitoring that is
customary for high-risk patients. The sane witness opi ned that the
defendant failed adequately to nmnage the plaintiff's shoul der
dystocia during | abor and, thus, caused the nerve damage that | ed
to his brachial plexus injury and Erb's pal sy. Another expert, Dr.
Hausknecht, offered opinion evidence sufficient to neet the
causation prong and, in addition, testified that the harminflicted
by the defendant's lack of due care will affect the plaintiff for
the remainder of his life. Al t hough the defense presented
contradictory expert testinony, that does nothing to vitiate the

sufficiency of the plaintiff's proof. Cf. United States v. Alicea,

205 F. 3d 480, 483 (1st G r. 2000) (reaffirmng, in connection with
an insufficiency challenge, that "credibility determ nations are

for the jury, not for an appellate court").



When the record as a whol e plausibly supports nore than
one answer to a question of fact, the evidence is said to be
sufficient no matter which way the jury decides. See, e.qg., La
Ami ga, 937 F.2d at 691. That principle controls here. The
defendant's challenge to the sufficiency of the evidence is,
therefore, a |ost cause.

B

The defendant asserts, in retrospect, that the
plaintiff's counsel engaged in m sconduct by naking inflammatory
comments during both his opening statenent and his closing
argunment. W say "in retrospect” because, when the comrents were
made, the defendant interposed no contenporaneous objection to any
of them Hence, our review is only for plain error. Doty v.

Sewal |, 908 F.2d 1053, 1056-57 (1st Cir. 1990); United States v.

Mejia-Lozano, 829 F.2d 268, 272 (1st Cir. 1987).

The plain error hurdle is high. "Reviewfor plain error
entails four showngs: (1) that an error occurred (2) which was
cl ear or obvious and which not only (3) affected the [appellant's]
substantial rights, but also (4) seriously inpaired the fairness,
integrity, or public reputation of judicial proceedings.” United
States v. Duarte, 246 F.3d 56, 60 (1st Cir. 2001). The defendant
cannot conceivably vault that hurdle here.

W need not dwell on the allegedly inproper statenents.

They consist, for the nost part, of references to the plaintiff as
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a "little boy," descriptions of the extent of his injuries,
allusions to the inportance of the case, and so on and so forth.?
It suffices to say that we have conducted a pai nstaking review of
the transcript. That review nakes it abundantly clear that the
plaintiff's counsel gave no quarter. He took full advantage of the
synpat heti ¢ nature of his case and, on occasion, he sailed close to
the wind. W find no indication, however, that counsel crossed the
thin line that separates vigorous advocacy from inpermssible
appeal s to passion or prejudice. See supra note 3. By |like token,
we find no indication that inproper rhetoric influenced the outcone
of the trial. There is a critical difference between a | awer who

hits hard and a |awer who hits below the belt. Cf. Berger wv.

United States, 295 U S. 78, 88 (1935) ("[While [an attorney] may

strike hard blows, he is not at liberty to strike foul ones.").
The plaintiff's opening statenent and cl osing argunent in this case
both were hard-hitting, but neither was manifestly inproper.

To say nore on this point would be supererogatory. W
conclude, w thout serious question, that the defendant has not

denonstrated plain error with respect to either the plaintiff's

3The defendant enunerates seventeen separate instances of
allegedly inpermssible coments in the plaintiff's opening
statenment and eight additional instances in the plaintiff's
sumation. The vast npjority of these are well within the bounds
of perm ssible advocacy. A few mght be regarded as borderli ne,
but any marginal inpropriety is not so egregious that the tria
court's failure to strike them sua sponte could be deenmed plain
error.
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openi ng statenment or the plaintiff's summtion. See United States

v. Taylor, 54 F.3d 967, 977 (1st Cr. 1995 (explaining that
reversal is not justified unless "the illegitimate portion of the
cl osing argunment 'so poi soned the well that the trial's outcone was

likely affected (quoting Mejia-Lozano, 829 F.2d at 274)).

C

The defendant next argues that the district court erred
in failing to give a stronger instruction concerning the jury's
obligation to render a verdict solely on the basis of the evidence
and uncontam nated by undue passion, prejudice, or synpathy. But
t he specter of procedural default again | oons |arge: the defendant
did not request such an instruction at the charge conference, nor
did he object to the charge as given. Under these circunstances,
he is at a huge (if self-induced) disadvantage in this venue. See

Fed. R Gv. P. 51; see also Mwore v. Mirphy, 47 F.3d 8, 11 (1st

Cr. 1995) (holding that a "failure to object to [jury]
I nstructions at the tinme, and in the manner, designated by Rule 51
is treated as a procedural default"). Silence after instructions

ordinarily constitutes a forfeiture of any objections, Putnam Res.

v. Pateman, 958 F.2d 448, 456 (1st Cr. 1992) —and this case is
Wi thin the m ne-run

To be sure, even absent proper conpliance with Rule 51,
we can review jury instructions for plain error. See, e.q.,

Chestnut v. Gty of Lowell, 305 F.3d 18, 20 (1st G r. 2002) (en
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banc) (per curian); Wlls Real Estate, Inc. v. Geater Lowell Bd.

of Realtors, 850 F.2d 803, 809-10 (1st Cr. 1988). In this

context, however, the plain error doctrine requires the appellant
to show, at a bare mninmum that the alleged error seriously

affected the fairness or integrity of the trial. See Toscano v.

Chandris, S.A., 934 F.2d 383, 385 (1st Cr. 1991). The defendant

has made no such show ng here.

The district court's charge was fair and bal anced. Wile
it did not contain the exact term nology that the defendant now
says he would have preferred, the court did tell the jury that
"[a]ll cases and all parties nust be nmeasured only under the rule
of law, without reference to anything else.” This instruction
followed hot on the heels of an instruction in which the court
noted that "[i]n the business of judging, there is no place for
such feelings,” which, in context, was a reference back to the
court's cautionary | anguage about the rol e of "synpat hy, prejudice,
passi on or public opinion."

We discern no plain error. The trial court's |ocution,
though perhaps a trifle awkward, nade the sane point as the
phrasi ng that the defendant bel atedly endorses. G ven the standard
of review, that nuanced difference is of no nonent.

There are few, if any, nmagic words in jury instructions
("beyond a reasonabl e doubt"” may be an exception, but it is hard to

think of others). In the main, a party does not possess a right to
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insist that the trial court instruct the jury in the particular

phraseol ogy that he desires. See, e.g9., United States v.

DeStefano, 59 F.3d 1, 2 (1st Cr. 1995); Putnam Res., 958 F.2d at

462. It stands to reason, then, that a party has no right to
criticize the court for using one roughly equival ent formnulation
rat her than another when the party has not, by a tinely request
and/ or objection, nade its preference known. Trial judges are not

expected to be mnd readers. United States v. Barnes, 251 F.3d

251, 257 (1st Cir. 2001). The defendant's unpreserved chall enge to
the jury instructions nust, therefore, fail.
D

This |eaves the defendant's last, and nost |oudly
bruited, asseveration: that the jury's award of damages was
grossly excessive. This asseveration has two facets.

First, the defendant contends that the parents negl ected
to ensure that Mises received pronpt neurologic attention and
physi cal therapy, and, thus, that the award is too nunificent
because Mises failed to mtigate danmages. The district court,
responding to this contention, charged the jury as foll ows:

Mtigation is a concept requiring the victim

of a damage [sic] to take reasonable steps to

reduce the damages suffered . : .

Mtigation is, therefore, a concept to be

considered in calculating danages if deened
applicable to the facts of this case.
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The defendant did not object to this instruction and it is,

therefore, the law of the case.* Mlone v. Mouceri Fanily, Inc.

847 F.2d 35, 38-39 (1st Cir. 1988). The plaintiff did object to
the instruction, but he has not taken a cross-appeal.

It nust be renenbered that, in this case, the parents
filed no clains to their own behoof. See supra note 1. G ven that
circunstance, the brunt of the defendant's mtigation argunent
falls squarely on the mnor child. W question whether the |aw
requires a mnor plaintiff to bear sone |egal onus because his
parents dallied in securing nedical attention for him See, e.q.,

Young ex. rel. Young v. WaAshi ngton Hosp., 761 A 2d 559, 563-64 (Pa.

Super. C. 2000) (concluding that when parents bring an action
solely on behalf of their mnor child, the parents' failure to
mtigate damages is irrelevant). This question |oons especially
| ar ge because the court carefully limted its charge on nmitigation
to "the victinm —here, a reference to Mises, not to his parents
—and t he defendant interposed no objection.

In all events, we do not need to answer this intriguing

guestion today. For one thing, the jury apparently rejected the

“Earlier inthe trial, the parties did discuss the possibility
of a jury instruction on concurrent negligence, and the district
court did mention that it understood that the defendant wanted such
an instruction. Inthe end, the court gave a very brief concurrent
negli gence instruction, to which neither party objected. W do not
probe this point nore deeply because Dr. Rovira, on appeal, has not
made any devel oped argunent concerning the substance of this
instruction. See United States v. Zannino, 895 F.2d 1, 17 (1st
Cr. 1990).
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defendant's failure-to-mtigate claim(we say "apparently" because
the jury made no special finding on the point). For another thing,
t he defendant has presented his nmitigation claimto us in skeletal
form without citation to any pertinent authority. It is a bedrock
appel l ate rul e that issues raised perfunctorily, w thout devel oped

argunentation, will not be considered on appeal. See United States

v. Zannino, 895 F.2d 1, 17 (1st Cr. 1990). W deem that rule
apposite here.

The remaining facet of the defendant's asseveration is
nore conventional. He argues (or attenpts to argue) that the
verdict is sinply too large to warrant a judicial inprimatur. The
barriers that stand in the way of this argunent are formn dable.

If a defendant properly preserves an objection to the
anount of a conpensatory damage award, we inquire whether the nisi
prius court commtted an abuse of discretion in refusing either to

trimor to set aside the verdict. McDonald v. Fed. Labs.., 1nc.

724 F.2d 243, 246 (1st Cr. 1984). W long have recogni zed that
“[t]ranslating |egal danage into noney danages — especially in
cases which involve few significant itens of measurable econom c
loss —is a matter peculiarly within a jury's ken." Wagenmann v.
Adans, 829 F.2d 196, 215 (1st Cir. 1987). When, as now, a
plaintiff's injuries fall within this sphere and no objective way
to neasure pecuni ary danages exists, courts nust defer broadly to

the jury's judgnent unless the anmount of damages awarded "is
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grossly excessive, inordinate, shocking to the conscience of the
court, or so high that it would be a denial of justice to permt it

to stand." Segal v. Glbert Color Sys., Inc., 746 F.2d 78, 80-81

(1st Cir. 1984) (citations and internal quotation marks omtted).
Such a standard is, by its very nature, inprecise —there
is no scientific formula or measuring device that can be applied to
pl ace an exact dollar value on noneconom c danmages — and doubts
typically are resolved in favor of the verdict. See, e.q.,
Wagenmann, 829 F.2d at 216; MDonald, 724 F.2d at 247. Thus,
abuses of discretion are not easily established in this context.
Here, however, the defendant neither asked for a new
trial nor sought a remttitur in the |ower court. He thereby
deprived the district judge —who had seen and heard the w t nesses
at first hand —of any opportunity to fine-tune the award. By the
same token, he deprived us of the benefit of the district judge's
i nfornmed eval uation. These om ssions render Dr. Rovira's clai mof

excessi veness forfeit. See Rivera-Torres v. Otiz Velez, 341 F. 3d

86, 102 (1st Cir. 2003), cert. denied, 124 S. C. 1875 (2004);

O Connor v. Huard, 117 F.3d 12, 18 (1st Cr. 1997); Braunstein v.

Mass. Bank & Trust Co., 443 F.2d 1281, 1285 (1st Cr. 1971).

Forfeited clains are reviewed only for plain error. Rivera-Torres,

341 F.3d at 102. At nost, then, our review is limted to
correcting an award that is totally unsupported by the evidence or

S0 consci ence-shocking as to constitute a mscarriage of justice.
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The verdict before us easily passes this screen. I n
dealing with unpreserved clains of excessiveness, an appellate
court rmust viewthe evidence of danages in the |ight nost favorable
to the verdict winner. The plaintiff, who was only three years old
at the time of trial, has a long life expectancy. The record
cont ai ns expert testinony, particularly that of Dr. Hausknecht, to
the effect that the plaintiff's left arm and shoulder are
permanently afflicted with Erb's palsy and that, notw thstanding
several surgical interventions, they are functionally inpaired.
The record is also replete with evidence of the pain endured and to
be endured by the plaintiff. Taking the evidence in the |Iight nost
favorable to the verdict, a tapestry of significant, painful, and
per manent injuries energes. Silhouetted against this tapestry, the
jury's award of damages seens | arge, but not unacceptably so.

The short of it is that the verdict derives at |least a
nodi cum of support fromthe evidence. On this chiaroscuro record,
we cannot say that the award was so extravagant as to exceed "the
outernost total which, by a process of rational appraisal, could
fairly be said to flow fromthe evidence adduced at trial." Ruiz

v. Gonzalez Caraballo, 929 F.2d 31, 35 (1st Cr. 1991). A

fortiori, the anount of damages cannot be deened conscience-
shocki ng, plainly erroneous, or a mscarriage of justice. That the

jury was generous to the plaintiff does not, in and of itself,
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demand appellate intervention. See Heddi nger v. Ashford Mem|

Cnty. Hosp., 734 F.2d 81, 86 (1st Gir. 1984).

III

W need go no further. The defendant argues here matters
that he did not deign to raise in the nisi prius court. The bevues
that he attributes to the district court (if bevues at all) cannot
by any stretch of the nost active inagination survive plain error
review. For aught that appears, the plaintiff prevailed at a hard-
fought but essentially fair trial, presided over in an even-handed
manner by an able district judge. W see no nmanifest injustice in
the entry of judgnent against the defendant on the jury verdict
(less the applicable setoffs, see supra note 1).

Affirmed.
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