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SELYA, Circuit Judge. This interlocutory appeal raises

a discrete and i nportant question: Can an agency, for purposes of
the Age Discrimnation in Enploynent Act (ADEA), 29 U S.C. 88 621-
634, be regarded as the enployer of those whom it |icenses and
regul at es? The court below answered this question in the
affirmati ve and, accordingly, ruled that the Puerto Rico Ports
Authority (the Authority) was, for ADEA purposes, the de facto
enpl oyer of the harbor pilots whomit |icenses and regul ates. See

Camacho v. P.R Ports Auth., 254 F. Supp. 2d 220, 227-28 (D.P.R

2003) (Cammcho 1).

What ever the theoretical possibilities, we do not agree
that, in the circunstances of this case, a de facto enploynent
rel ati onship exists. The sockdol ager here is that the statutory
power to license and regulate harbor pilots does not inbue the
Authority with the |level of control necessary to nake it their
enpl oyer for ADEA purposes. Consequently, we reverse.

I. BACKGROUND

OCscar Camacho wor ked for over eighteen years as a harbor
pilot in the port of San Juan. All harbor pilots are required to
be licensed, 23 P.R Laws Ann. § 2403, and at all tinmes relevant
hereto the Authority — a government instrunentality and public
cor poration whose prerogatives include the regulation of pilotage

in Puerto Rico's ports and harbors, id. 88 333, 2401 —functi oned



as the |licensing agency. In that capacity, the Authority |licensed
Camacho to serve as a harbor pilot.

On June 15, 2000, the Authority reversed course and
summarily revoked the |icense. At that tinme, Canacho had
celebrated his seventieth birthday, and the Authority acted
pursuant to a statute providing that "[e]very license shal
automatically expire on the date in which the pilot reaches seventy
(70) years of age." 1d. § 2406.

Camacho did not take the revocation lightly. After
exhausting his adm nistrative renmedies, he sued the Authority in
the United States District Court for the District of Puerto Rico.
In pertinent part, his conplaint alleged that the Authority had
di scri mi nat ed agai nst hi mon account of his age in violation of the
ADEA, specifically, 29 U S.C. § 623(a)(1).1

Section 623(a) of the ADEA inposes liability only on

enpl oyers. See Kinel v. Fla. Bd. of Regents, 528 U S. 62, 67-68

(2000) . Seizing upon this |imtation, the Authority noved for
sumary judgnment on the ground that it was not Canacho's
"enpl oyer." Camacho objected and the parties consented to proceed

before a nagistrate judge. See 28 U.S.C. § 636(c).

The conplaint also contained clains under the Equa
Protection Cl ause, other federal statutes, and Puerto Rico's | abor
discrimnation law (29 P.R Laws Ann. 88 146-151). These clains
fall outside the conpass of this interlocutory appeal and we take
no view of them
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The magi strate judge rejected the Authority's position.
Exami ning the relationship between the Authority and the harbor
pilots through the prism of common | aw agency, he concl uded that
al t hough "harbor pilots are not enployees in the typical sense,”
the statutory scheme gives the Authority such "wide latitude to
control the daily activities of harbor pilots" as to nake the

Authority the pilots' enployer for ADEA purposes. Canmacho |, 254

F. Supp. 2d at 226; see also id. at 227-28.

Moving to the next issue, the magistrate judge decl ared
that compul sory retirenment of harbor pilots at age seventy woul d
violate the ADEA unless age was shown to be a bona fide
occupational qualification within the ambit of 29 US C 8§
623(f)(1). Id. at 229-30. Since that entail ed a disputed question
of material fact, he denied the Authority's notion for summary
judgrment on the ADEA claim 1d. at 230.

Dismayed with the denial of its notion and with the
reasoni ng upon which that denial rested, the Authority asked the
magi strate judge to certify various aspects of his ruling for
i mredi ate appeal. See 28 U.S.C. § 1292(b) (allow ng, subject to
certain conditions, interlocutory reviewof an order that "invol ves
a controlling question of law as to which there is substantial
ground for difference of opinion" if its resolution "may materially
advance the ultimte termnation of the litigation"). Section

1292(b) is neant to be used sparingly, and appeals under it are,



accordingly, hen's-teeth rare. They require, anong other things,

| eave of both the trial and appellate courts. See id.; see

generally In re San Juan Dupont Plaza Hotel Fire Litig., 859 F.2d

1007, 1010 & n.1 (1st Gir. 1988); Heddendorf v. Goldfine (In re

Heddendorf), 263 F.2d 887, 888-90 (1st Cir. 1959).

In this case, the magistrate judge granted the request,
noting that the Authority's status gqua ADEA enpl oyer constitutes an
open question and that the litigation would benefit from pronpt

resol ution of that question. Camacho v. P.R Ports Auth., 267 F

Supp. 2d 174, 178 (D.P. R 2003). Sharing this appraisal, we agreed
to consi der whether the harbor pilots coul d be consi dered enpl oyees
of the Authority for purposes of the ADEA.
II. DISCUSSION

W reviewa district court's rulings on summary judgment

de novo. Plumey v. S. Container, Inc., 303 F.3d 364, 369 (1st

Cr. 2002); Garside v. Osco Drug, Inc., 895 F.2d 46, 48 (1st GCr.

1990). The facts that bear upon the certified question are, for
all intents and purposes, undisputed. Thus, we may decide the
enpl oynment status issue as a nmatter of law to the extent that the
undi sputed facts point so favorably in one direction that a
factfinder could not reasonably reach the opposite conclusion

Al berty-Velez v. Corporacién de P.R para |la D fusién Publica, 361

F.3d 1, 7 (1st Cir. 2004). This is such a case.



A.

The rel evant section of the ADEA makes it unlawful "for
an enployer . . . to discharge any individual . . . because of such
individual's age.” 29 U.S.C. 8 623(a)(1). The statute defines an
enpl oyer as a "person engaged in an i ndustry affecting comrerce who
has twenty or nore enployees.” [d. 8 630(b). For this purpose,
the word "person" includes state agencies and instrunentalities.?
Id. Absent a covered enploynent relationship, ADEA liability does

not attach. See generally Speen v. Crown O othing Corp., 102 F. 3d

625, 629 (1st G r. 1996) (explaining that the prophylaxis of the

ADEA does not reach independent contractors); Frankel v. Bally,

Inc., 987 F.2d 86, 89 (2d G r. 1993) (sane).

The Authority does not dispute that it could be
consi dered an ADEA enpl oyer of those persons it hires and fires.
It insists, however, that it is not an enployer of harbor pilots.
Accordingly, the question in this case reduces to whether harbor
pilots, who |ack a conventional enploynent relationship with the
Aut hority, properly may be regarded as the Authority's enpl oyees

for ADEA purposes. The statutory definition of an enpl oyee as "an
i ndi vi dual enpl oyed by any enployer,” id. 8 630(f), is circular
and, thus, affords us scant guidance in our attenpt to answer this

questi on.

Puerto Rico is deened a state for ADEA purposes. See 29
US C 8§8630(i); see also Ramirez v. P.R Fire Serv., 715 F. 2d 694,
696 n.2 (1st Gr. 1983).
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G ven the opacity of the statutory text, courts have been
forced to develop their own approaches to determ ning whether an
entity is acting as an enployer within the purview of the ADEA
Some courts attenpt to answer that question by a hybrid test that
marries traditional common | aw agency principles with the econom c

realities of a particular relationship. See, e.q., Mangramv. Gen.

Motors Corp., 108 F. 3d 61, 62-63 (4th Cr. 1997); Qestman v. Nat'l

Farners Union Ins. Co., 958 F.2d 303, 305 (10th G r. 1992); Fields

v. Hallsville Indep. Sch. Dist., 906 F.2d 1017, 1019 (5th Cr.

1990) (per curiam. This court has rejected that approach and
chosen instead to apply common | aw agency principles sinpliciter in
determ ni ng when an enpl oynent rel ati onship exists for purposes of

the ADEA. See Speen, 102 F. 3d at 631; cf. Al berty-Velez, 361 F.3d

at 6 (adopting the sane test to determ ne whether an enpl oynent
rel ati onship exists for purposes of Title VII). W are not al one;

several other circuits have nade the sane choice. See, e.q., Shah

v. Deaconess Hosp., 355 F.3d 496, 499 (6th Cr. 2004); Barnhart v.

N.Y. Life Ins. Co., 141 F.3d 1310, 1313 (9th Cr. 1998); Frankel,

987 F.2d at 90. W adhere to that test here.
The common | aw agency test is famliar. The Suprene

Court restated the baseline formulation in Nationw de Mitual

| nsurance Co. v. Darden, 503 U S. 318 (1992). There, the Court

posited that, "[i]n determining whether a hired party is an

enpl oyee under the general common |aw of agency, [an inquiring



court should] consider the hiring party's right to control the
manner and neans by which the product is acconplished.” 1d. at
323. The Court then el aborated:

Among the other factors relevant to this
inquiry are the skill required; the source of
the instrunentalities and tools; the | ocation
of the work; the duration of the relationship
bet ween the parties; whether the hiring party
has the right to assign additional projects to
the hired party; the extent of the hired
party's discretion over when and how long to
wor k; the nmethod of paynent; the hired party's
role in hiring and payi ng assi stants; whether
the work is part of the regular business of
the hiring party; whether the hiring party is
in business; the provision of enployee
benefits; and the tax treatnment of the hired

party.
Id. at 323-24 (quoting Cnty. for Creative Non-Violence v. Reid, 490

U S 730, 751-52 (1989)). No one factor is outcone determ nati ve;
rather, all the incidents of a given relationship nust be wei ghed
in order to reach a conclusion as to whether that relationship fits
wi t hin the confines of the enpl oyer-enpl oyee taxonony. 1d. at 324.

O course, this case presents an unusual tw st. As a
general matter, liability under section 623(a) depends upon the
exi stence of a direct enployer-enployee relationship, and none
exists here. But there is what sone have called an exception to
this general rule for an entity that so extensively controls an
aggrieved party's enploynent rel ati onship as to becone that party's

de facto enpl oyer. See EECC v. lllinois, 69 F.3d 167, 171 (7th




Cr. 1995) (Posner, C J.) (discussing doctrine).® W proceed,
therefore, to determ ne whether the Authority can be regarded as
the de facto enpl oyer of the harbor pilots.
B.

The Authority is a creature of statute, see Puerto Rico
Ports Authority Act of 1942, 23 P.R Laws Ann. 88 331-354 (as
anended) (creating the Authority and describing its broad
contours), and it would seemlogical to begin our analysis of its
right to control harbor pilots with the | egislation delineatingthe
scope of its powers. Although the Ports Authority Act vests the
Aut hority with general power to "devel op and i nprove, own, operate,
and manage any and all types of air and marine transportation
facilities and services, as well as to establish and manage nass

marine transportation systens in, to and fromthe Comonweal t h of

W\ consider this | ess an exception and nore a restatenent of
the rule, as the analysis for discerning a de facto enploynent
relationship mrrors the conmon | aw agency anal ysis in inportant
respects. See, e.q., EECC v. |Illinois, 69 F.3d at 171-72. It
m ght be argued that a true exception exists, providing for
liability if an entity interferes with an individual's enpl oynent
wi th anot her enployer in ways that violate the ADEA. See id. at
169 (discussing this arguable exception in the ADEA context and
questioning its validity); cf. Sibley Mem| Hosp. v. WIson, 488
F.2d 1338, 1341 (D.C. Gr. 1973) (fashioning interference liability
in Title VI| context). Even if we were to indulge, for argunment's
sake, the dubious assunption that this exception exists in ADEA
cases, it would have no currency here. Camacho has not mai ntained
that he is an enpl oyee of the shi powners and, thus, if he is not an
enpl oyee of the Authority, he nust be regarded as an independent
contractor. Consequently, there is no "prine" enployer with whom
the Authority's actions mght be said to have interfered. See,
e.qg., Al exander v. Rush N. Shore Med. Cir., 101 F.3d 487, 491-92
(7th Cr. 1997).
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Puerto Rico," id. 8 336, we nust | ook elsewhere for a specific
grant of |icensing and regul atory authority over pil otage servi ces.
There is sone uncertainty about which |egislative schene confers
that authority for purposes of this case. After considerabl e study
—and with surprisingly little assistance from the parties —we
conclude that the controlling legislation is the Dock and Harbor
Act of 1968, 23 P.R Laws Ann. 88 2101-2801.

The Dock and Harbor Act took effect on Septenber 27
1968. It specifically places pilotage services in the harbors of
Puerto Rico under the Authority's control, id. § 2401, and grants
the Authority a panoply of powers to acconplish that m ssion.
Though anmended fromtine to tine, the Dock and Harbor Act renai ned
largely intact for the next three decades.

On August 12, 1999, the waters grew nurky; on that date,
the | egi sl ature enacted the Puerto Ri co Harbor Pil otage Comm ssion
Act (Act 226), 1999 P.R Laws 226 (codified at 23 P.R Laws Ann. 88§
361-361v). The new law was to take effect thirty days after
passage. It purported to establish a Harbor Pilotage Comr ssion
(the Conmm ssion) and to vest in that body nost of the |icensing and
regul atory functions previously assigned to the Authority. See 23
P.R Laws 8§ 361b. It also repealed conflicting provisions of the
Dock and Harbor Act. See Act 226, Preanble & § 27. Si nce

Canmacho's |icense was revoked on June 15, 2000 —ni ne nont hs after
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Act 226's effective date —the new|law would at first blush seemto
apply.

Appear ances can be deceiving, however —and the mlls of
governnment oftentines grind slowy. There were delays in setting
up the Conmi ssion, and these del ays becane so intractable that on
April 11, 2000, the legislature amended Act 226 to provide that
"until the Comm ssion is established according to the paraneters of
[Act 226] . . . the code of laws and adm nistrative rules in effect
prior to the approval of [Act 226] regarding the pilotage
prof ession, shall be maintained." 2000 P.R Laws 66, 8 1. There
is no evidence that the Comm ssion had beconme an actuality at any
time material hereto.* Thus, the Dock and Harbor Act controls the
events at issue here. W proceed accordingly.

C.

The Dock and Harbor Act gives the Authority control over
"the navigation and . . . marine trade in navigable waters of
Puerto Rico in its harbors and docks." Id. § 2201. Thi s
suzerainty extends to pilotage services throughout Puerto Rico
Id. § 2401. Pertinently, the Dock and Harbor Act cedes to the
Authority explicit power to issue, renew, suspend and revoke harbor

pilots' licenses, id. 88 2403, 2406, 2407; to limt licenses to

“There is sone indication that the Comm ssion may have been
revivified in 2002. See P.R Reg. No. 6384 (Jan. 25, 2002)
(purporting to resuscitate Act 226). Since that activity plainly
postdates the events at issue here, we need not definitively
resol ve the question of the Comm ssion's current status.
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certain ports, id. 8 2403; to fine or otherwi se discipline pilots
for inproper conduct, id. 8 2409; and to fix rates for pilotage
services, id. § 2414.

The regul ati ons pronul gated by the Authority pursuant to
t he Dock and Harbor Act are also relevant to our inquiry. Anobng
ot her things, these regul ati ons set out certain standard procedures
to guide pilots in boarding and taki ng command of ships. See P.R
Reg. No. 4286, 88 30-32 (Sept. 2, 1990). For exanple, pilots are
directed to board outside the harbor, identify thensel ves, present
appropri ate papers, discuss the vessel's specifications with the
master, and followthe applicable traffic rul es governing navi gabl e
wat er s.

There is another point that nay bear on the issue. In
1988, the Authority, acting in conjunction with representatives of
bot h t he harbor pilots and a trade associ ati on conposed of shi ppi ng
interests, established aretirenent plan (the Plan) for the benefit
of the harbor pilots. The Plan is funded entirely by shi powners
contributions, at rates determ ned by the Authority. The Plan is
qualified wunder the Enployee Retirenent Inconme Security Act
(ERISA), 29 U . S. C. 88 1001-1461, and is adm ni stered by a governing
board t hat i ncl udes appoi ntees of the Authority, the harbor pilots,
and the shi powners.

Al though pilotage is a heavily regulated profession,

har bor pilots nonetheless retain inportant badges of autonony.
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Pilots are highly skilled entrepreneurs who thensel ves provide the
training, tools, and instrunents needed to performtheir work; they
own and maintain their own | aunches and equi pnent; they set their
own schedules for working watches; they choose the routes that
shi ps under their tutelage will take; and they are paid directly by
the shi powners. Mreover, harbor pilots carry out their work on
board the shipowners' vessels, not at sites maintained by the
Aut hority. And although they are subject to sone strictures
consistent with Puerto Rico' s police power — specifically, the
Commonweal th's interest in ensuring safe and efficient nautical
operations in its ports and harbors —they exercise considerable
di scretion in the node and manner in which they perform their
duti es.

Camacho, hawking the regulations, suggests that the
Aut hority exercises an unusually high level of control over the
pilots' day-to-day activities. |In our view, the regulations fal
far short of evincing the degree of control and supervision
traditionally considered sufficient to create an enpl oyer-enpl oyee
rel ati onship. As described above, the regulations direct pilots to
board three mles outside of the harbor, identify thenselves,
present appropriate papers, and discuss the ship's capabilities
with the captain. P.R Reg. No. 4286, 8 30. These directions
merely establish a framework, consistent with the prudent exercise

of the Commonweal th's police power, for the rendition of pilotage
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services —nuch as, say, a state suprene court mght establish a
framework for the practice of law (e.g., a lawer nust maintain an
office inthe jurisdiction, promnently display his or her diplom
and bar adm ssion certificate, and di scuss past experience and fees
candidly with potential clients). Wthin these broad paraneters,
each pilot remains free to guide vessels using his or her skill and
di scretion (just as each attorney remains free to counsel clients
using his or her skill and discretion). There is no evidence
suggesting that the Authority superintends or otherw se attenpts to
control the pilot's actions on the bridge. The absence of that
degree of control defeats Camacho's argunent. C. Gt v. W

Suburban Travelers Linousine, Inc., 88 F.3d 435, 438 (7th Gr.

1996) (holding that dispatcher does not "control" the details of
linmousine driver's work for Title VII purposes where driver
provi des her own vehicle, chooses her own route, and is paid
directly by her passenger, even though di spatcher sets rates and
i nfl uences schedul es).

The Authority's real-world role confirns this intuition.
In practice, it sinply does not act |ike an enployer vis-a-vis the
harbor pilots. After all, it does not hire or fire harbor pilots,
wi t hhol ds no taxes fromtheir earnings (which cone wholly fromthe
shi powners), pays no F.I.C.A premuns, carries no workers'
conpensation insurance referable to them affords them no paid

vacations or other fringe benefits, and furnishes themno gear. To
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cinch matters, the Authority is not engaged either in selling
pil otage services or in contracting with others to make such
services available. These attributes mlitate strongly against a
finding that the Authority functions as the de facto enpl oyer of
t he harbor pilots.

That the Authority administers a fund for the pilots’
benefit does not alter this conclusion. Wen an entity establishes
and contributes to a fund for another's benefit, courts often
nmention that activity as a hall mark of an enpl oynent rel ati onshi p.

See, e.q., Barnhart, 141 F.3d at 1313. That is not the situation

her e.

In establishing the Plan, the Authority acted as a
m ddl eman, herding shipowners and harbor pilots into a
col | aborative effort. It has never contributed to the Plan,

| eavi ng that obligation exclusively to the shipowners. And while
the Authority appoints sone nenbers of the board charged wth
adm ni stering the Plan, so do the pilots and the shi powners.

In all events, one swallow does not a summer nake, see
Aristotle, N comachean Ethics, vol. 1, ch. 7, and the Authority's
purely mnisterial actions wth respect to the Plan's
adm ni stration are not enough, on their own, to justify treating it

as the pilots' de facto enpl oyer for ADEA purposes. See id.; Ehret

v. Louisiana, 862 F. Supp. 1546, 1550 (E.D. La. 1992); see also

Darden, 503 U.S. at 324 (noting that no one factor is to be given
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determ native weight); cf. Dykes v. DePuy, Inc., 140 F.3d 31, 39

(1st Cir. 1998) (holding, in ERI SA context, that the availability
of a retirement conpensation program —subject to certain vesting
requirements — was insufficient to overcone other indicia of
i ndependent contractor status).

The short of the matter is that the harbor pilots
function as i ndependent contractors and the Authority's rol e vis-a-
vis the harbor pilots can best be described as that of a |Iicensing
and regul atory agency overseeing independent contractors in a

heavily regul ated industry. See Prof'l Pilots Fed'n v. EAA 118

F.3d 758, 763 (D.C. Cir. 1997) (holding that the FAA acts as a
regul ator, not an enployer, of pilots for ADEA purposes). Insofar
as the Darden factors apply in this situation, the overwhel m ng
wei ght of those factors supports this result. Accordingly, we hold
that the harbor pilots are not enployees of the Authority for ADEA
pur poses. See Ehret, 862 F. Supp. at 1550-51 (hol di ng that neither
pi |l ot association nor state |licensing board is an enpl oyer of river

pil ots under the ADEA); EEOC v. Waterfront Commin of N.Y. Harbor,

665 F. Supp. 197, 199-200 (S.D.N. Y. 1987) (holding that state
| i censi ng conm ssion is not the ADEA enpl oyer of pier guards); see

also Nat'l O qg. for Wonen v. Waterfront Commin of N.Y. Harbor, 468

F. Supp. 317, 320 (S.D.N. Y. 1979) (holding that state |icensing
commssion is not an enployer under Title WVII for either

| ongshorenen or cargo checkers).
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This holding is in line with our prior precedents. W
previously ruled, in a negligence case, that the Authority could
not be held liable for a pilot's carelessness on a respondeat

superior theory. See P.R Ports Auth. v. MV Manhattan Prince, 897

F.2d 1, 12 (1st Gr. 1990). Implicit in this holding is the
determnation that, as a licensing and regulatory body, the
Aut hority does not exercise the type of control over harbor pilots
that would be needed to qualify it as their enpl oyer under conmon
| aw agency principles. See id. (observing that the Authority's
"functions are related to |licensing and the conpetency of pilots”
and that it "acts like a public service conmssion, setting and
enforcing the standards wthin the industry") (citation and

internal quotation marks omtted); see also Royal Caribbean Corp.

v. P.R Ports Auth., 973 F.2d 8, 12 (1st G r. 1992) (distinguishing

the Authority's regulatory role in overseeing pilot services from
its proprietary role in naintaining pier areas).

Qur holding also jibes with a long |ine of cases standing
for the proposition, under either the ADEA or Title VII, that state
i censing and regul atory agencies generally are not regarded as
enpl oyers vis-a-vis those whom they |icense and regulate.> See,

e.q., Fields, 906 F.2d at 1020; George v. N.J. Bd. of Veterinary

"W have held before, and today reaffirm that the ADEA and

Title VII "stand[] in pari passu” and that "judicial precedents
interpreting one such statute [are] instructive in decisions
involving [the other]." Serapion v. Martinez, 119 F.3d 982, 985

(st Cr. 1997).
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Med. Examirs, 794 F.2d 113, 114 (3d Cr. 1986); Haddock v. Bd. of

Dental Examirs, 777 F.2d 462, 464 (9th Cr. 1985). But cf. Ass'n

of Mexican-Am Educators v. California, 231 F.3d 572, 582-84 (9th

Cir. 2000) (en banc) (holding that state agency could be held
liable under Title VII for its quasi-proprietary role in requiring
and i npl enenti ng teacher certification exam nation, even without a
direct enploynent relationship). Wile a state licensing and
regul atory agency may qualify as an enpl oyer of those individuals
it hires and supervises to fulfill its statutory m ssion, see 29
U S C 8§8630(b) (expressly including "any agency or instrunentality
of a State or a political subdivision of a State"” in the definition
of an ADEA enpl oyer), the agency does not becone an enpl oyer of
those individuals whom it neither hires, conpensates, nor
supervi ses day-to-day even though it |icenses and regul ates them

See Fields, 906 F.2d at 1020; Haddock, 777 F.2d at 464. To hold

otherwise would require us to rewite the ADEA despite the utter
absence of any hint that Congress intended to extend liability to
state agencies that nerely exercise licensing and regulatory
authority pursuant to a state's police power. W refuse to start
down so slippery a sl ope.
III. CONCLUSION

W need go no further. Because the |Iower court erred in
hol ding that the Authority is a de facto enployer of the harbor

pilots, Camacho's ADEA cl ai m necessarily founders. W therefore
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answer the certified question in the negative, reverse the decision
of the magistrate judge, and remand for further proceedings wth

respect to the other issues raised by Canmacho's conpl aint. See

supra note 1.

Reversed and remanded.
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