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BOUDIN, Chief Judge. This appeal involves a federa

civil rights suit brought by Reynaldo Rodriguez-Rodriguez
("Rodriguez") arising out of an el ection-week fracas that occurred
on Novenber 2, 2000, in the municipality of Sabana G ande, Puerto
Ri co. The defendants included Mguel Otiz-Véelez ("Otiz"), the
mayor of Sabana G ande, and nuni ci pal police officer Katia Medi na-
Pedraza (" Medina"). These two defendants now appeal from the
district court's denial of their notion for summary judgnent which
rested in part on their qualified imunity defense.

The underlying facts are far fromclear. About all that
the two sides agree upon is that on Novenber 2, 2000, Rodriguez was
driving a sound truck for the NPP (one of Puerto Rico's two main
political parties) near a | ocal headquarters of the PDP (the other
main party); that PDP Mayor Otiz and nultiple persons on the
street engaged in a physical confrontation with Rodriguez during
which Rodriguez hit Otiz; and that Oficer Medina sought to
I ntervene.

Rodriguez' version of events, drawn from his conpl ai nt
and two nearly identical sworn statenents nmade by him?! are that
rocks were thrown at his vehicle; that when he stopped to inspect

t he damage, Medina arrived in her police car and asked why he had

These sworn statenents, as well as those of other individuals
i nvol ved, were attached as exhibits to the parties' sumary
judgment filings. Most are sworn witness statenents in the rel ated
crimnal proceedi ngs agai nst Rodriguez; one consists of crimnal
trial testinony.
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st opped; that while he was answering, Ortiz appeared with a nob of
supporters, told Medina that he (Otiz) would handle the nmatter,
and then struck Rodriguez in the face with a blackjack; that
Rodriguez managed to hit back at Otiz, after which Medina struck
Rodriguez with her baton; and that Rodriguez was then attacked by
the crowd on the street.

The aftermath included crimnal proceedings against
Rodriguez in state court and fruitless efforts by Rodriguez to have
the mayor crimnally charged. 1In the present lawsuit (but not in
t he conplaint), Rodriguez asserted that the mayor, while at one of
Rodriguez' crimnal trials, was greeted by another official of
Otiz' PDP party who went to the judge's chanbers and who then
left, signaling to the mayor that he (the other official) had "nmade
t he necessary arrangenents."

Based on these alleged events, Rodriguez brought the
present action under 42 U. S.C. § 1983 (2000) agai nst Otiz, Mdina,
the municipality of Sabana G ande, the police comr ssioner and
others. The legal clains asserted in the conplaint were various
and not well defined. In essence, Rodriguez clained that Otiz and
Medi na had each wongfully struck him that Otiz and Medi na had
together "initiated, I nsti gat ed, pl anned, participated and
directed" the "nultitudi nous assault and battery" and that t hey had

both failed to protect Rodriguez when he was bei ng beaten.



The cl ai m agai nst Medi na was franed as one of excessive
force by a police officer. Otiz, according to Rodriguez, was
acting under color of state |aw when he allegedly told Medina to
step aside and then struck Rodriguez. Rodriguez also clained that
t he defendants wongfully failed to protect himfromthe crowd' s
attacks. He further alleged that they violated his substantive due
process rights and his First Arendnent rights; the latter claimis
prem sed on Rodriguez' viewthat "[t]he reason for the assault and
nob beating was that [Rodriguez] was . . . exercising his First
Amendnent [rights] of Political Speech and association.”

Rodriguez al so alleged that the mayor and the rnuni ci pal
government failed to properly train and supervise the police and
others and failed to enforce regulations, thereby endangering
i ndi viduals' constitutional rights. Finally, Rodriguez has
asserted that Medina and Ortiz obstructed justice by not arresting
Otiz or prosecuting others who were involved in the incident.

After discovery, the defendants noved for sunmary
j udgment . Their version of what happened, backed by their own
affidavits and affidavits from others, was quite different in
cruci al respects. They clainmed that Rodriguez had driven with his
sound truck bl aring past the PDP party headquarters and that he had

stopped there, disnounted, and got in an altercation with a 15-



year-old boy that ended with Rodriguez striking the boy and
breaki ng his gl asses.?

Medi na's sworn statenment said that she had arrived at the
scene after a fight had broken up and that Otiz approached her and
asked her to file a conplaint agai nst Rodriguez for assaulting the
boy. According to Medina, Rodriguez responded by striking the
mayor. She says she tried to arrest Rodriguez, but was unable to
do so because of the |large crowd that then attacked him Unable to
break up the crowd, Medina said that she radi oed for assistance and
returned to try to protect Rodriguez fromthe crowd, which finally
di spersed as paranedics arrived.

In his own sworn statenent, the mayor supported Medina's
story (although he didn't observe what she did after he was hit by
Rodr i guez). Another witness's story roughly corroborated Medina' s-
-al though he testified that the first punch was thrown by soneone
ot her than the mayor or Rodriguez and that during the fracas Medi na
"tried in, with her baton, taking . . . the ones who [were]
fighting."

In nmoving for summary judgnent on the nerits, Otiz and

Medi na argued that Medina had been acting reasonably, that Otiz

The evi dence about this fight is rather thin; the boy was the
only witness whose sworn statenent described the incident. Otiz
only said that he heard others conplaining that Rodriguez had
assaulted a minor. Medina arrived at the scene after a fight she
di d not see, but apparently was told it was between one Julio Otiz
and soneone el se.
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had not in any event been a state actor in the encounter, that
nei ther had been acting in concert with the other, and that the
crimnal charges brought thereafter agai nst Rodriguez were fil ed by
the Puerto R co Departnment of Justice and not any of the
def endants. Medina and the mayor quite briefly invoked qualified
imunity, saying that neither had foreseen how events would
devel op.

The district judge denied the notions for summary
judgnment wi thout explanation and this appeal by Otiz and Medi na
followed. Normally the denial of a notion for summary judgnent is
not i mredi ately appeal abl e, but a denial of qualified immunity may
be appealed to the extent the decision is a "purely legal" one,

Dnvan v. Gty of Boston, 329 F.3d 275, 278 (1st Cr. 2003); what

cannot be appealed is a district court's denial of qualified
i munity based on the court's determnation that "the pretrial

record sets forth a 'genuine' issue of fact." Johnson v. Jones,

515 U. S. 304, 320 (1995).

A deni al of summary judgnent because of a genuine issue
of material fact is itself a ruling of |law and not a finding of
fact; but Johnson nmakes clear that this class of legal rulings is
not imedi ately appeal able even if the district court is m staken
in thinking that there was a genuine issue. Still, a denial of
qualified imunity on such a ground can be appeal ed i nmedi ately on

the issue whether the plaintiffs' own version of events together



with uncontested facts entitles the defendant to inmmunity. See

Behrens v. Pelletier, 516 U S. 299, 313 (1996); Cam | o-Robles v.

Hoyos, 151 F.3d 1, 8 (1st Cr. 1998), cert. denied, 525 U S. 1105

(1999).

Al though we could remand for clarification of the
district court's reasoning if we thought it necessary, Cam|l o-
Robl es, 151 F.3d at 8 n. 5, the district court al nost surely thought
(1) that the two sides' stories were in direct conflict on cruci al
poi nts--which they self-evidently are--and (2) that on Rodriguez
version qualified imunity would not be avail able. The latter
ruling is reviewable now under Johnson. W are constrained to
agree with the district court that Rodriguez' allegations preclude
qualified immunity at the present tine, although only barely so as
to Medi na.

Starting with Medina, in principle aconstitutional claim
can be nmade under the Fourth Amendnent agai nst a police officer who
uses excessive force during a "seizure." Gaham v. Connor, 490
U S. 386, 395-96 (1989). Even if there is no "seizure" for Fourth
Amendnent pur poses, a constitutional claimof conscience-shocking
force can be made out against an officer under substantive due

process principles. County of Sacranmento v. Lewis, 523 U.S. 8383,

843, 846-47 (1998). Assuning that Rodriguez could prove at trial

hi s own sworn version of events, it is barely possibl e--even though



extrenely unlikely--that he could establish a cl ai magai nst Medi na
for which qualified imunity woul d not be avail abl e.

The gist of Rodriguez' sworn statenent is this: "After
[Otiz] attacked me | . . . threwa punch to defend nyself, hitting
himon his face; then the police woman attacked nme with the baton

stabbing at ny ribs with the tip . Rodr i guez al so descri bes
falling to the ground and the extensive injuries he sustained in
the nelee that foll owed. It is this sequence of events that
Rodriguez says amounts to deliberate and unjustified use of force
by a police officer.

This is a very dubious claim of excessive force;
Rodriguez has admtted striking the mayor and, whether or not the
mayor struck first, Medina probably would have been acting
reasonably (and thus lawfully) if she used her baton to prevent a
second bl ow by Rodriguez or hit himby accident in trying to break

up the crowd gathering around him or for any of several other

def ensi bl e reasons. See Saucier v. Katz, 533 U S. 194, 204-05

(2001) (force incident to arrest); see also Cummngs v. Mlintire,

271 F.3d 341, 345 (1st GCr. 2001) (force not incident to arrest).
Furthernore, for qualified imunity she woul d not even need to show
that her judgnment was correct but only that a reasonable police
officer could in the circunstances have reasonably believed that

this step was not | egally excessive. See Saucier, 533 U.S. at 205.




The difficulty is that Medi na has never invoked any set
of circunmstances to explain why she, or a reasonabl e officer in her
pl ace, woul d have struck Rodriguez. Wthout nmentioning the all eged
baton strike, Medina stated in effect that Rodriguez struck the
mayor and "l proceeded to intervene with the man [ Rodriguez] to try
to put himunder arrest . . . ." Nothing is said, for exanple,
about whet her she struck himand, if so, why she needed to strike
himincident to an arrest or otherwise. There is no indication
t hat Rodriguez was poised to strike another blowor to flee or that
the blow was |ight and accidental. In sum the materials for a
likely qualified imunity defense may be Ilying at hand,

see Saucier, 533 U S. at 204-05, but the constructi on work has not

been done.

In reaching our conclusions as to Medina, we give no
weight at all to Rodriguez' charges that Medina conspired with
Otiz, that Medina directed the nob beating Rodriguez or that
Medi na wongfully failed to protect Rodriguez. These conclusory
charges in the conpl ai nt have been effectively deni ed by Medi na who
has furnished a sworn plausible, non-conspiratorial and non-
cul pabl e version of her interactions--apart fromthe all eged baton
strike. By contrast, Rodriguez has not offered any supporting
evi dence or detail to buttress nost of his clains. This is not a
matter of two conflicting factual clains but of conclusory rhetoric

as agai nst sworn, specific statenents.
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This brings us to Otiz. To establish a free-speech
vi ol ati on, Rodriguez would have to show both that the mayor struck
Rodriguez in retaliation for the latter's broadcast of political
propaganda or for sone other reason connected to Rodriguez'

political affiliation, see El Dia, Inc. v. Rossello, 165 F. 3d 106,

109 (1st Cir. 1999), and also that he did so in his role as mayor

rather than in his private capacity, see Yeo v. Town of Lexington,

131 F. 3d 241, 248-49, 255 (1st Gr. 1997) (en banc), cert. denied

524 U.S. 904 (1998).°® It may be surprising that such a claim
survived sunmmary judgnent, but it is also hard to see what
qualified imunity has to do with the matter.

Qualified immunity applies when an official takes an
action that a reasonable official could believe to be | awmful --even

though it turns out not to be, see Dwan v. Gty of Boston, 329 F. 3d

275, 278 (1st Cir. 2003); the easy exanple is a close-call case of

probabl e cause to arrest, see, e.qg., Abreu-Guzman v. Ford, 241 F. 3d

69, 73 (1st CGr. 2001). This qualified imunity protection is
avai lable in First Anendnent cases as well, although less easily

i nvoked. See, e.q., Dirrane v. Brookline Police Dep't, 315 F. 3d

65, 70-71 (1st GCr. 2002).

Rodriguez also says that the mayor told Medina to strike
Rodriguez; but this charge is not repeated in any sworn statenent
by Rodriguez nor supported in any record evidence submtted by
Rodr i guez.
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Here, if the mayor did without justification strike
Rodriguez with a bl ackj ack, as Rodriguez has cl ai med, no reasonabl e
mayor could believe that this was lawful or entitled him to
qualified inmmunity. O course, the mayor nmay not have struck
Rodriguez at all; but this is a raw factual dispute. The district
court's failure to resolve it in the mayor's favor on sunmary
judgnent is unreviewable short of a final judgnent, whether it is
treated as a nerits question or dubitante as pertaining to
qualified imunity.

One may well doubt whether, if the mayor did strike
Rodriguez, he did so as a state actor. But if he were a state
actor, he would not enjoy inmmunity because, as just indicated, the
action would not be even arguably lawful; and if he were not a
state actor, imunity would again not be avail able because the
purpose of immunity is to protect persons acting in an official
capacity. Wile the latter conclusion would defeat the federa
civil rights claim the issue is not properly before us.

What Ortiz and Medina have done on this appeal is to
rai se very serious questions whether the excessive force and
mayoral assault clains have any |ikelihood of success as federal
civil rights clainms. W trust that the district judge will not |et
the case linger or ignore any further well-founded effort to sort
out this kitchen-sink conplaint short of trial. |f Rodriguez | oses

his case, the defendants are free to apply for attorneys' fees.

-12-



See Fid. Guarantee Mirtgage Corp. v. Reben, 809 F.2d 931, 935-36

(1st Cir. 1987).

W have addressed in this decision only the two nost
concrete clainms nade by Rodriguez: the charge of excessive force
agai nst Medina and the free-speech assault claim against Otiz.
Rodriguez has, as already noted, made other numerous but shadowy
charges, primarily against Ortiz. Neither the charges thensel ves,
nor any possible defense based on qualified imunity, are
sufficiently distilled by the parties on appeal to warrant any
further comment about them

The judgnment on appeal is affirned as to the claim by
appellants that the district court erred on an issue of |aw
concerning qualified immunity. As to whether the district court
made a m stake in believing that factual disputes barred qualified
immunity or in denying summary judgnment on the nerits, we have no
authority to entertain an interlocutory appeal on either score.
Each side shall bear its own costs on this appeal.

It is so ordered.
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