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TORRUELLA, Circuit Judge. |In 1977, Warren Picillo, Sr.

and his wife agreed to allow part of their pig farmin Coventry,
Rhode Island ("Picillo site") to be used as a disposal site for
drummed and bul k waste. Later that vyear, after thousands of
barrel s of hazardous waste replaced what pigs at one tine called
honme, a nonstrous explosion ripped through the Picillo site. The
towering flanes, lasting several days, brought the waste site to
the attention of the Rhode Island environnental authorities. Rhode
I sl and investigators "discovered |arge trenches and pits filled
with free-flowi ng, nulti-colored, pungent liquid wastes." Violet
v. Picillo, 648 F. Supp. 1283, 1286 (D.R I. 1986). Recogni zing the
environnental disaster it had discovered, Rhode |sland closed the
pig farm and, with the federal governnent, began the cleanup
process.

In a nutshell, this case involves an action under the
Conpr ehensi ve Environnental Response, Conpensation and Liability
Act ("CERCLA") 88 101-405, as anended by the Superfund Amendments
and Reaut hori zation Act of 1986 ("SARA"), 42 U.S.C. 88 9601-9675,
brought by a conpany whose hazardous waste was deposited at the
Picillo site against a group of people who were involved wth the

site.



I. Background
A. CERCLA

CERCLA is a statutory scheme that provides specific
procedures for the renediati on of a hazardous site. To understand
this appeal, it is necessary to nention sone of these procedures
and define certain terns.

The renedi ati on process at a hazardous site is called a
response action. 42 U.S.C. § 9601(25). A response action involves
renoval actions, which "neans the cleanup or renoval of rel eased
hazar dous substances fromthe environnment,"” id. 8§ 9601(23), and
remedi al actions, which "neans those actions consistent wth
per manent renedy taken instead of or in addition to renoval actions
in the event of a release or threatened release of a hazardous
substance into the environnment," id. § 9601(24).

When the governnment perforns a response action, it can
bring "a cost recovery action under 8§ 9607 . . . for the costs of
the cleanup [against] a party found to be an owner or operator

past operator, transporter, or arranger." United States v. Davis,

261 F.3d 1, 28-29 (1st Cir. 2001). "A party found liable under

8 9607 may in turn bring an action for contribution"” against



potentially responsible parties ("PRPs")! under § 9613(f). Id. at
29.
B. The parties

Def endant s- appel | ants, Dani el Capuano, Jr.; Jack Capuano;
United Sanitation, Inc.; A Capuano Brothers, Inc.; and Capuano
Enterprises, Inc. (hereinafter referred to as "the Capuanos"), were
in the business of hauling hazardous waste. Jack Capuano was the
president and sole shareholder of Sanitary Landfill, Inc., a
| andfill operation |ocated in Cranston, Rhode Island. Jack Capuano
and Dani el Capuano jointly owned United Sanitation, Inc., a waste
haul i ng conpany. Jack Capuano was the president of United
Sanitation and Daniel was the vice-president. In 1977, the
Capuanos reached an agreenent with Warren Picillo to dunp hazar dous
waste on his pig farm

In 1977, plaintiff-appell ee, Rohm & Haas Conpany (" R&H")
operated research facilities in Spring House and Bristol,
Pennsyl vani a, which generated hazardous waste. Forty-nine of the
10, 000 druns of waste at Picillo were generated by R&H. O Neil v.
Picillo, 682 F. Supp. 706, 709, 720 (D.R 1. 1988).

These druns ended up at the Picillo site in a round-about

way. R&H s Spring House facility contracted with Jonas Waste

! PRP's can include "present and past owners and operators of a
contam nated site, transporters who selected the site, and
generators of waste who arranged for disposal of their wastes at
the site.” Jeff Civins & Bane Phillippi, New Federal Brownfields
Legislation: Who's Liable Now?, 65 Tex. B.J. 982, 983 (Dec. 2002).
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Renoval ("Jonas") to dispose of its waste. Jonas sent the waste to
the Chemical Control Corporation, which later contracted wth
Chem cal Waste Renobval to dispose of the waste. Chem cal Waste
Renoval di sposed of the waste at the Picillo site. R&H s Bristol
facility contracted with Scientific Chem cal Processing ("SCP") to
di spose of its waste. SCP | ater contracted wi th Dani el Capuano and
United Sanitation to dispose of the waste at the Picillo site.
C. The soil cleanup

I n 1983, Rhode I sl and brought an enforcenent acti on under
CERCLA 8§ 107, 42 U.S.C. § 9607, for cleanup costs at the Picillo
site. This initial action was brought agai nst 35 defendants "who
were either owner/operators of the site, parties who allegedly
transported waste there, parties all eged to have arranged for their
waste to be transported to the site, and parties alleged to have
produced waste deposited at the site." ONeil, 682 F. Supp. at
7009.

Rhode Island settled wth twenty of the defendants,
i ncluding the Capuanos. The Capuanos agreed to pay $500, 000
Rhode Island went to trial against five of the remining
defendants, including R&H. After trial, the district court found
R&H and two ot her conpanies jointly and severally liable for un-
rei nbursed past response costs of $991,937 and for "all future
costs of renoval or renedial action incurred by the state

I nclud[ing] any costs associated with the renoval of contam nated
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soil piles.” Id. at 731. W affirmed the district court's
holdings. O Neil v. Picillo, 883 F.2d 176 (1st Cir. 1989).

The United States also sought reinbursenent for its
response costs associated with the soil cleanup at the Picillo site
and settled with many parties, including the Capuanos. The
Capuanos agreed to pay $1,500,000. The settling parties received
contribution protection as part of the settlenent agreement. See
42 U.S.C. 8§ 9613(f)(2) ("A person who has resolved its liability to
the United States or a State in an administrative or judicially
approved settlenment shall not be |iable for clains for contribution
regarding matters addressed in the settlenent."). In 1989, the
United States filed a cost recovery action under § 9607 agai nst R&H

and anot her conpany, Anmerican Cyanani d. See United States v.

Anerican Cyanam d Co., 794 F. Supp. 61 (D.R 1. 1990). The district

court entered a judgnent agai nst themfor $3, 339,029 plus interest.

United States v. Anmerican Cyananmid Co., 786 F. Supp. 152, 165

(D.R 1. 1992).
D. Groundwater cleanup

In 1987, the United States began devel oping a Renedi al
I nvestigation and Feasibility Study ("RI/FS") with respect to the
groundwater at the Picillo site. By Septenber 1993, the United
States called for a groundwater cleanup. On March 30, 1994, the
United States issued a "special notice letter" to twenty PRPs,

including the Capuanos and R&H, denmanding they inplenent a
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groundwater renmedy and reinburse the Environnental Protection
Agency ("EPA") for the costs related to the RI/FS and enforcenent
costs. In response to the United States's letter, two groups of
PRPs made settlenent offers. The Capuanos joined neither group.
R&H joined one of the groups making a settlement offer. As a
result, R&H began incurring cleanup costs in late 1994. R&H was
expel l ed fromthe settl enent group, however, in March 1995 because
it could not agree with the group regarding R&H s contri buti on.
Wthout R&H, a group of PRPs settled with the United States and
agreed to inplenent a groundwater renedy.

In 1998, R&H entered a consent decree with the United
States to pay $4, 350,000 to conpensate the United States for direct
response costs related to groundwater cleanup, plus $110, 000
towards oversight costs, and $69,000 towards natural resource
damage. The consent decree was approved in October 1998.
E. R&H's contribution action

In April 1995, R&H instituted a 8 9613(f) (1) contri bution
action in the United States District Court for the District of New
Jersey to recover past and future response costs related to
groundwat er cl eanup. The suit named 52 PRPs, including the
Capuanos. In March 1999, the Capuanos noved to dismss R&H s
clains against them based on personal jurisdiction and venue
gr ounds. The District Court of New Jersey concluded it |acked

jurisdiction over the Capuanos. Thus, the District Court of New



Jersey severed the cl ai ns agai nst the Capuanos and transferred t hem
to the District Court of Rhode Island.
F. The proceedings below

In 2001, the Capuanos filed a nmotion for sunmary
j udgment, which was denied. In March 2003, the matter was tried
before a district judge who found the Capuanos liable to R&H and
entered judgnent for $2,651,838. In Septenber 2003, the district
court anended the judgment to include $507,369 for prejudgment
interest. The Capuanos appeal fromthis anended judgnent and for
the reasons stated below, we affirm

For ease of discussion, this opinion is organized into
three parts. Part One addresses the affirmative defenses rai sed by
the Capuanos -- statute of Iimtations, res judicata, and
contribution inmmunity. Part Two addresses issues relating to the
trial. Part Three addresses issues relating to the judgnment and
t he awardi ng of prejudgnent interest.

II. Part One: Affirmative defenses

A. Statute of limitations
CERCLA mandat es t hat:
No action for contribution for any response
costs or damages may be commenced nore than 3
years after --
(A) the date of judgnment in any action under
this Act for recovery of such costs or
damages, or

(B) the date of an adm nistrative order under
section 122(g) [42 USCS 8§ 9622(g)] (relating
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to de mnims settlenents) or 122(h) [42 USCS

§ 9622(h)] (relating to cost recovery

settlenments) or entry of a judicially approved

settlement with respect to such costs or

damages.
42 U S. C. 8§ 9613(9g)(3).

Section 9613(g)(3) lists four events that trigger the
running of the statute of I|imtations: (1) the entry of a
judgnent; (2) a 8§ 9622(g) de mninms settlenent; (3) a § 9622(h)
cost recovery settlenent; and (4) a judicially approved settl enent.
The Capuanos contend that R&H s contribution action is tine-barred
because a judgnment agai nst R&H was entered on April 20, 1988, at

which tinme R&H was adjudged jointly and severally |iable for past

and future costs of renediation at the Picillo site. See O Neil

682 F. Supp. at 730-31. If they are correct, any clains for
contribution shoul d have been brought by April 20, 1991, nmany years
before this case was filed.

To support their argunment, the Capuanos first contend
that the plain | anguage of 8§ 9613(g)(3) sets the triggering date
for starting the statute of [imtations as the "date of judgnment in
any action under this Act." 42 U.S.C. 8 9613(g)(3) (enphasis
added). Since O Neil was a "judgnent"” in an "action" under 8§ 9607,
the plain | anguage of 8 9613(g)(3) would suggest that the statute
of limtations started in 1988. The Capuanos make this argunent
acknow edgi ng that response costs relating to the groundwater

renedi ati on had not been identified or incurred at the tine of the



O Neil judgnent. Nevertheless, citing United States v. Davis, 261

F.3d 1, 46 (1st G r. 2001), the Capuanos argue that costs or
damages need not be identified for a plaintiff in a CERCLA action
to seek an allocation of future response costs.

The Capuanos al so argue that an adjudged |iable PRP who
is permtted to seek contribution for response costs before its
l[iability is established, and who can seek an allocation of future
response costs once its liability is established, should not be
able to split its contribution clains into several successive
| awsuits as the cl eanup conti nues and the PRP' s costs becone fi xed.
Splitting contribution suits results in inefficiencies and
conflicting judgnents, the antitheses of CERCLA's policy
obj ecti ves.

The district court, rejecting the Capuanos' argunents,
hel d that "whether a PRP can seek contribution ultimtely depends
on whether it incurs future costs. Until that occurs, regardl ess
of whether liability has been assessed against a contribution
defendant, there has been no expenditure or fixing of costs for
which a PRP may seek contribution.™ W agree with the district
court's holding and reject the Capuanos' argunents for simlar
reasons.

W review de novo questions regarding the proper

interpretation of a statute. See United Techs. Corp. v. Browning-

Ferris lIndus., Inc., 33 F.3d 96, 98 (1st Cr. 1994). "It iIs
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apodi ctic that our first recourse nust be to the statute's text and
structure.” 1d. at 99. The nmain issue on appeal is whether the
1988 O Neil judgnent qualifies, for purposes of the |limtations
period in this action, as a "judgnent in any action under this Act
for recovery of such costs or danmages."” 42 U S.C. 8§ 9613(9g)(3).
It is undisputed that O Neil was a judgnent in an action under
CERCLA. The controversy surrounds whether the O Neil judgnent was
for "recovery of such costs or damages." W believe it was not.

1. The declaratory judgment in O'Neil

The district court, in ONeil, issued a declaratory
judgnment holding R&H "jointly and severally liable for all future
costs of renobval or renedial action incurred by the state relative
to the Picillo site." This declaratory judgnment did not trigger
the statute of linmtations for the groundwater cleanup because
being held jointly and severally liable for all future costs of
renmoval or renedial action is not a judgnment for the recovery of
such costs.

Reachi ng thi s concl usion requires us to dissect 42 U. S. C
8§ 9613. Section 9613(g)(2) provides that, inaninitial action for
the recovery of costs, "the court shall enter a declaratory
judgnment on liability for response costs or danages that wll be
bi nding on any subsequent action or actions to recover further
response costs or danmages.” 42 U.S.C. 8§ 9613(g)(2)(B) (enphasis

added). The O Neil judgnent was an initial action for the recovery

-11-



of costs associated only with the soil renediation. The district
court also entered a declaratory judgnment by holding that "the
defendants are jointly and severally |iable for all future costs of
removal or renedial action incurred by the state relative to the
Picillosite." ONeil, 682 F. Supp. at 730. Although the district
court entered a judgnent on liability for future response costs,
the district court did not enter a judgnent for the recovery of
such costs. The declaratory judgnent is binding on any subsequent
actions to recover response costs or danmages, but it is not itself
a judgnment for the recovery of such costs or danmmges.

2. The judgment for past soil remediation response costs

The Capuanos also contend that the O Neil judgnent
triggered the running of the statute of limtations because it was
a judgnent for the recovery of response costs. In O Neil, R&H was
held "jointly and severally |liable for past response costs totaling
$991, 937. 30" for the soil renediation. Thus, the Capuanos argue,
R&H had three years fromthe date of the O Neil judgnent to bring
a contribution action not only for costs relating to the soil
renedi ati on, but also for any response costs or danmges that could
arise in the future.

W disagree and, once again, begin our inquiry by
exam ning the |anguage of the statute. When interpreting a
statute, "courts nust strive to give effect to each subsection

contained in a statute, indeed, to give effect to each word and
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phrase. " Browni ng-Ferris, 33 F.3d at 101. Section 9613(g)(3)

states that "[n]o action for contribution for any response costs or
damages may be commrenced nore than 3 years after -- (a) the date of
judgnent in any action . . . for recovery of such costs or
damages."” 42 U S.C. 9613(g)(3) (enphasis added). There are two
pl ausible interpretations of subparagraph (a). Under one
interpretation, the term "such costs or danages" refers to any
response costs. Under a second interpretation, the term "such
costs or damages" refers to the costs or danages contained in the
"judgnent™ mentioned in subparagraph (a).

Several factors favor the latter interpretation. First,
ot her subsections of 8§ 9613(g)(3) contain the word "such" and use
it to limt and identify a word within the same sentence. For
exanple, 8 9613 (g)(4) states that "[n]o action based on rights
subrogat ed pursuant to this section by reason of paynment of a claim
may be conmmenced . . . nore than 3 years after the date of paynent
of such claim™ 42 U.S.C. 8 9613(9g)(4) (enphasis added).
Simlarly, 8 9613(g)(5) states that "where a paynent pursuant to an
i ndemni fi cation agreenent with a response acti on contractor i s nade

an action . . . for recovery of such i ndemnification paynent
froma potentially responsible party nay be brought at any tinme
before the expiration of 3 years from the date on which such
paynment is made." 42 U S. C. 8 9613(g)(5) (enphasis added). I n

bot h subsections, the word "such” is used to identify a particular
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claimor paynment. Simlarly, we find that "such costs"” in 8§ 9613
(g9)(3) refers to the judgnent nentioned earlier in the sentence and
identifies a particular claimor paynent.?

Qur interpretation of other subsections of 8 9613 further
supports the interpretation that "such costs" refers to costs
identified in the judgnent. Section 9613(g)(2) requires a court to
enter a declaratory judgnent on liability and then provides that
subsequent actions for future response costs "nmay be maintai ned at
any time during the response acti on, but nmust be commenced no | ater
than 3 years after the date of conpletion of all response action.”
See 42 U.S.C. 8§ 9613(9g)(2)(B). Section 9613(g)(2), therefore,
allows for the cl eanup and t he paynent for that cleanup to occur in
phases. Wen a PRP is forced to pay nore than its share of that
cleanup, it turns to 8 9613(f), which allows a PRP to "seek
contribution from any other person who is liable or potentially
liable." 42 U S.C. 8§ 9613(f)(1). W have deternmined that § 9613
(g)(2)'s declaratory provision applies to 8 9613(f)(1), allowing a
PRP to obtain a declaratory judgnment in a contribution action.
See Davis, 261 F.3d at 45-46. After obtaining such a declaratory

judgnent, a PRP is able to seek contribution from other PRPs in

2 The conparison to the ot her subsections is not perfect. I|ndeed,
in 88 9613(g)(4)&5) the terns "such <clainms” and "such
i ndemni fi cation” refers back to the words “claint or

I ndemmi fication" used earlier in the sentence, whereas in § 9613
(g)(3), we read the term "such costs” to refer back to the costs
contained in a "judgnent."

-14-



phases as it incurs costs beyond its pro rata share. By
interpreting "such costs"” to refer to those costs contained in a
judgnment, a PRP would not | ose the ability to seek contribution if
a phase of a cleanup occurs after three years of an initial
j udgmnent .

The Capuanos disagree and contend, citing Davis, that
regardl ess of when a PRP incurs response costs, a PRP is required
to seek a declaratory judgnent in a contribution action for any
future renediation within three years of being held liable for any
type of renediation. Such an argunent is self-defeating and proves
why a judgnent for soil renediati on does not trigger the statute of
limtations for contribution clainms relating to the groundwater
remedi ati on. The O Neil judgnent regarding soil renediation
triggered the statute of limtations for a contribution action
regardi ng soil renediation. Consequently, R&H sought contribution

fromother PRPs for the soil renedi ati on. See Anerican Cyanam d v.

King Indus., Inc., 814 F. Supp. 215 (D.R 1. 1993). R&H could not,

however, seek contribution relating to the soil renmediation from
t he Capuanos because the Capuanos had settled with the governnent
regardi ng costs associated with soil renedi ati on and, as di scussed
earlier, settling parties are imune from contribution suits
regarding matters addressed in the settlenent. See 42 U.S.C
8 9613(f)(2). At the tinme of the O Neil judgnment, R&H was al so

unabl e to seek contributionrelating to the groundwater renedi ati on
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because it was uncertai n whet her groundwat er renedi ati on was |ikely
to occur. See Davis, 261 F.3d at 47-48 (stating that a PRP may
seek a declaratory judgnent in a contribution action if the PRP is
likely to incur nore than its fair share of future cleanup); see

al so Boeing Co. v. Cascade Corp., 207 F.3d 1177, 1192 (9th Cr

2000) (stating that declaratory relief is appropriate when "there
is a substantial controversy, between parties having adverse | egal
interests, of sufficient immediacy and reality to warrant”
declaratory relief (citation omtted)). I ndeed, in 1988, Rhode
Island and the United States had not assessed whether there was
groundwat er contamnation at the Picillo site. On appeal in
O Neil, we discussed giving Rhode Island and the EPA "tine to
conduct further tests" and we di scussed the possibility that "after
conducting the necessary tests, the governnment [coul d] concl ude[]
[that] there was in fact no harm to the area' s groundwater.”
O Neil, 883 F.2d at 183. As such, R&H coul d not seek a declaratory
j udgnent agai nst the Capuanos after the O Neil judgnent because, at
the time of the O Neil judgnent, R&H did not have a contribution
claim declaratory or otherw se, agai nst the Capuanos. See Davi s,
261 F. 3d at 48 (stating that a PRP may seek a decl aratory judgnent
in a contribution action if the PRP is likely to incur nore than
its fair share of future cleanup). Thus, the O Neil judgnent
pertaining to soil renediation could not trigger the statute of

limtations for a contribution action for groundwater renedi ation.
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This interpretation of 8§ 9613 conports wth the
| egislative history of the statute of limtations and advances

CERCLA' s purpose. See Otega v. Star-Kist Foods, Inc., 370 F.3d

124, 143 (1st Cir. 2004) ("Resort to legislative history is
appropriate where, as here, the text of a statute is susceptible to
two textually plausible interpretations.").

The legislative history indicates that § 9613
"establishes a three-year statute of |imtations for the filing of
an action for contribution for response costs or damages. The
statute of limtations begins to run at the date of judgnment for
recovery of response costs or danages or the date of entry of a

judicially approved settlement with respect to such costs or

damages. " H R Rep. No. 253 (1), 99th Cong., 1st Sess., at *79
(1985). In discussing the statute of Ilimtations, Congress
referred to 8 9613(9)(3)(A and 8 9613(9)(3)(B) together. I n
subsection (B), the statute of limtations is triggered by the

"entry of a judicially approved settlenent with respect to such
costs or damages." 42 U S.C. 8 9613(9)(3)(B). The entry of a
judicially approved settlenent provides contribution protection
only "regarding nmatters addressed in the settlenent” and allows a
settling PRP to seek contribution within three years of that
settlenment for costs incurred in the settlenment. See 42 U. S.C
8 9613(f)(2). Simlarly, a PRP has three years to seek

contribution for costs contained within a judgnent. The statute of
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limtations, however, is not triggered for costs not contained
wi thin the judgnent.

Generally, the interpretation of 8 9613 inplicates two
conpeting principles. On the one hand, "CERCLA's 'essential
pur pose' [is] meking 'those responsible for problens caused by the
di sposal of chem cal poi sons bear the costs and responsibility for

remedyi ng the harnful conditions they created.'" Boyd v. Boston

Gas Co., 992 F.2d 401, 405 (1st Cr. 1993) (quoting Dedham \Water

Co. v. Cunberland Farns Dairy, Inc., 805 F.2d 1074, 1081 (1st GCr.

1986)) . Congress also wanted "to give potentially responsible
parties the explicit right to sue other liable or potentially
|iable parties who al so may be responsi bl e for the hazardous waste
site." HR Rep. No. 253 (1), 99th Cong., 1lst Sess., at 15 (1985)
(by enacting SARA, Congress wanted to "protect the interests and
rights of those who nay be held liable for . . . clean-ups.").

On the ot her hand, the Suprene Court has recogni zed t hat

statutes of Iimtations are not disfavored, but rather are found
and approved in all systenms of enlightened jurisprudence' [and]
represent a pervasive |egislative judgnment that . . . "theright to

be free of stale clains in tine comes to prevail over the right to

prosecute them'" United States v. Kubrick, 444 U S 111, 117
(1979) (citations omtted). | ndeed, by passing SARA, Congress
recogni zed that "CERCLA currently includes no explicit statute of

limtations for the filing of cost recovery actions [and SARA|
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provides for the tinely filing of cost recovery actions, to assure
t hat evi dence concerning liability and response costs is fresh and
to provide a nmeasure of finality to affected responsible parties.”
H R Rep. No. 253 (1), 99th Cong., 1st Sess., at 15 (1985).
Defining "such costs”" to identify those costs contai ned
in a judgnment upholds both principles. First, it ensures those
responsi bl e for environnental damage bear the costs for renedying
the harnful conditions they created. An environnmental cleanup
takes many years to conplete. To nmake the cl eanup manageabl e, it
Is done in phases. If an initial cost recovery action triggered
the statute of limtations for the recovery of any costs in future
phases, PRPs coul d mani pul ate CERCLA to avoid paying their share.
I ndeed, by settling with the governnent for the soil renediation,

the Capuanos received contribution protection for the soi

remedi ation only. At the time of the soil renediation, t he
| i kel i hood of a groundwater cleanup was unknown. Al'l owi ng the
imunity the Capuanos's received for the soil renediation to

effectively shield themfromcontributionrelatingto future phases
of the cl eanup woul d provi de the Capuanos protection for which they
never paid -- aresult in conflict wwth the purpose of CERCLA

Qur interpretation of 8§ 9613 al so ensures that evidence
concerning liability and response costs is fresh and provides a
measure of finality to affected responsible parties. To limt

"such costs" to those costs contained in a judgnent results in a
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contribution action tracking the statute of limtations for cost
recovery actions. In a cost recovery action, any actions after a
decl arat ory judgnent "nust be commenced no | ater than 3 years after
the date of conpletion of all response action.” 42 U S.C. 8§ 9613
(g9)(2)(B). Thus, the latest a judgnment for the recovery of costs
could occur is three years after the conpletion of a response
action. A PRP would then have three years to commence a
contribution action. The workings of 42 U.S.C. §8 9613, therefore,
ensure that evidence concerning liability and response costs is
fresh.
B. Res judicata

The Capuanos argue that, under the doctrine of res
judicata, R&H is precluded fromseeking contribution agai nst them
"The applicability of the doctrine of res judicata is a question of

| aw subject to plenary review" Bay State HMO Mynt., Inc. .

Tingley Sys., Inc., 181 F.3d 174, 177 (1st Cr. 1999). Under the

doctrine of res judicata, "a final judgnment on the nerits of an

action precludes the parties or their privies fromrelitigating

i ssues that were or could have been raised in that action." Allen
v. MCurry, 449 U S. 90, 94 (1980) (citation omtted). "For a

claimto be precluded, there nust be: (1) a final judgnent on the
merits in an earlier action; (2) sufficient identity between the

causes of action asserted in the earlier and later suits; and (3)
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sufficient identity between the parties in the two suits.” Bay
State, 181 F.3d at 177.

The Capuanos first argue that R&H cannot seek
contribution from them in this case because R&H failed to seek

contribution from them in the King |Industries case. See King

Indus., Inc., 814 F. Supp. 215. The King Industries case was filed

after R&H was found liable in O Neil. In R&H s Second Anmended

Complaint in King Industries, R&H all eged that the defendants were

"jointly and severally liable to the plaintiffs for contribution

[for] past and future response costs.” R&H entered into
mul tiple settlenment agreenents and di sm ssal agreenents, approved
by the district court, with nost of the parties sued in King

| ndustries. See King Indus., Inc., 814 F. Supp. 215. Sone of the

settlenment agreenents included dismssals with prejudice. The
Capuanos contend that the dism ssals with prejudice were judgnents
on the nerits and therefore the doctrine of res judicata should
preclude the suit before us from proceeding. We disagree for
several reasons.

It is true that "a voluntary dism ssal with prejudice is
ordinarily deenmed a final judgnent that satisfies the res judicata

criterion.” United States v. Cunan, 156 F.3d 110, 114 (1st Cir.

1998) . But, a dismssal wth prejudice contained in a consent
decree "is not a ruling on the nerits . . . [that] applies to
ot hers under the law of claimpreclusion.” Langton v. Hogan, 71
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F.3d 930, 935 (1st G r. 1995) (enphasis added). The Capuanos were

not defendants in King Industries and were not parties to any of

the settlement agreenents. Therefore, the dism ssal agreenents do
not have a res judicata effect over clains against the Capuanos.

Second, at the tinme of the King Industries suit, R&H

could not pursue a claim against the Capuanos because the
groundwat er renedi ati on had not yet occurred and the Capuanos had
contribution imunity for clainms relating to the soil renediation.
"[Rles judicata will not attach if the claimasserted in the second

suit coul d not have been asserted inthe first." Mass. Sch. of Law

at Andover, Inc. v. Am Bar Ass'n, 142 F. 3d 26, 38 (1st G r. 1998);

Gonzalez v. Banco Cent. Corp., 27 F.3d 751, 756 (1st Cir. 1994)

(stating that "principles of res judicata will bar all clains that
either were or could have been asserted in the initial action.").

The Capuanos also argue that R&H is precluded from
seeking contribution because of Fed. R Cv. P. 41(a)(1l), also

known as the "two dism ssal"” rule. This Rule states that "an
action may be dismssed by the plaintiff w thout order of court

[and] the dismissal is wthout prejudice, except that a
notice of dism ssal operates as an adjudication upon the nerits
when filed by a plaintiff who has once dismssed . . . an action

based on or including the same claim"™ R&H dism ssed two cases:

the King Industries case and a 1995 contribution |awsuit agai nst

the Capuanos filed in the District Court of Rhode Island.
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Nonet hel ess, the "two dismissal” rule does not apply to this case

because the dism ssal in the King I ndustri es case does not count as

a dismssal for purposes of this rule as applied to the Capuanos.
The "two dismssal” rule "is not applicable unless the defendants
are the sane or substantially the same or in privity in both
actions.” 5 More's Federal Practice 8 41.04 (2d ed. 1996). The

Capuanos were not defendants in King Industries, nor were they in

privity with the defendants in King lIndustries. See generally

Gonzal ez, 27 F.3d at 757-63. As aresult, the "two dismssal" rule
does not preclude R&H s cl ai ns agai nst the Capuanos.
C. Contribution Immunity

In 1988, the Capuanos entered settlenent agreenents with
the United States and Rhode I sl and. In return for contribution
i munity, the Capuanos paid $1,500,000 to the United States and
$500, 000 to Rhode Island. The Capuanos argue that their Consent
Decree provides contribution immunity against R& s contribution
clainms.® The Capuanos' settlenent agreenent provided i munity for
"future liability"” for past response costs, but it did not provide
immunity for <claims related to "groundwater protection or
remedi ati on." The Capuanos argue that R&H fail ed to prove that the

noney R&H paid to the United States, and for which R&H now seeks

3 The Capuanos also argue that their settlenment agreenents
prohibits all future contribution clains. The Capuanos abandon
this argunent, however, after conceding that the "four corners" of
t he Consent Decree does not support it.
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contribution, was for groundwater protection or renediation. W
di sagr ee. The Capuanos' argunment is nothing nore than creative
word pl ay. According to the Capuanos, R&H settled with the
governnment for "past response costs.” R&H s "past response costs”
are costs incurred by the United States through Cctober 25, 1995.
Thus, R&H s "past response costs” would be "future liability" for
past response costs as it pertains to the Capuanos and t he Capuanos
have contribution protection for future liability for past response
cost s.

Regar dl ess of howthe Capuanos choose to phrase the costs
incurred, it is undisputed that the four corners of the Capuanos
Consent Decree does not provide contribution imunity for costs
relating to groundwater protection or renediation. At trial, R&H
i ntroduced docunents detailing the work perforned by the United
States in regard to the groundwat er remnedi ati on and i ntroduced the
testinmony of an expert that the cost of the groundwater Renedia
Investigation ("RI") and Feasibility Study ("FS') exceeded $4.7
mllion. The expert testified that the groundwater RI/FS was
different fromthe soil RI/FS and the $4.7 million did not include
any costs dealing with the soil renediation. R&H ultimately
settled with the United States for $4.35 nillion and is seeking
contribution for a portion of that anount. The evi dence showed,
therefore, that the costs R&H paid to the United States, for which

it now seeks contribution, were for groundwater protection and

-24-



remedi ati on, and t he Capuanos do not have contribution inmunity for
costs relating to groundwater protection or remnediation.

In the alternative, the Capuanos argue that even if there
was proof showing that R&H is seeking contribution for the RI/FS
relating to the groundwater, a RI/FSis part of a "renoval action”
and is not "groundwater protection or remediation” and thus it is
not a cost that was excluded fromthe Capuanos' Consent Decr ee.

The RI/FS is part of the groundwater protection and
remedi ati on process. "The purpose of the . . . (RI/FS) is to
assess site conditions and evaluate alternatives to the extent
necessary to select a renedy. Devel oping and conducting an RI/FS
generally includes the follow ng activities: project scoping, data
collection, risk assessnent, treatability studies, and anal ysis of
alternatives. " 40 CFR 300.430. Sincethe RI/FSis the first step
i n groundwat er protection and renediation, the RI/FS is not a cost
excl uded by this Consent Decree.

IITI. Issues relating to the trial

In review ng the appeal of a bench trial, we reviewthe
district court's |l egal conclusions de novo and its factual findings

for clear error. Cariglia v. Hertz Equip. Rental Corp., 363 F.3d

77, 82 (1st Gr. 2004).
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A. Fed. R. Civ. P. 19 joinder

The Capuanos argued to the district court that Fed. R
Cv. P. 19(a) required all non-settling PRPs to be joined as
"necessary" parties. The district court held that Rul e 19 does not
require joinder of other known solvent PRPs. 1In their appellate
brief, the Capuanos nention the Rule 19 issue, but do not provide
any argunents as to why Rule 19 requires other PRPs to be joined.
Si nce the Capuanos failed to devel op any argunent, we consider this

i ssue wai ved. See United States v. Bongi orno, 106 F.3d 1027, 1034

(st Cr. 1997) ("W have steadfastly deenmed wai ved issues raised
on appeal in a perfunctory manner, not acconpani ed by devel oped
argunmentation.").

B. Allocation of shares of liability

After trial, the district court concluded that the
Capuanos, as operators, were "liable for the total volunme (100% of
wast e dunped at the Picillo site.” The Capuanos were also "liable

for a share of the waste dunped at the Picillo site as arrangers
[and they were] liable as transporters for 7.94% of the total
waste delivered to the site.”" The district court concluded that
R&H was liable for 3.23%of the waste.

Before allocating percentage shares of liability, the
district court informed the Capuanos that it would "consider the
relative fault of non-parties in arriving at an equitable

allocation of liability.” The district court did not ultimtely
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consider the relative fault of non-parties when allocating
liability because the parties failed to present evi dence concerning
the relative fault of non-parties. According to the district
court, the Capuanos' "decision not to present any evi dence that nmay
have mtigated their liability . . . is one they will have to live
with." The Capuanos, not wanting to "live with" it, appeal ed the
issue, arguing that a district court cannot nake a proper
allocation wunless it accounts for the shares of all PRPs,
regardl ess of whether the PRPs are parties to the action and
regardl ess of whether evidence was presented regardi ng the absent
PRP' s acti ons.

In resolving contribution clains, a district court has
broad discretion to "allocate response costs anong |liable parties
using such wequitable factors as the court determnes are
appropriate.” 42 U.S.C. 8 9613(f)(1). It is not unprecedented for
a district court to reason "that a fair and equitable allocation
[can] only be achieved by conparing [a defendant's] role as a PRP

to other PRPs." United States v. Consol. Coal Co., 345 F.3d 4009,

414 (6th Gr. 2003). However, the decision to allocate response
costs anong the nanmed parties or all parties "is within the Court's

di scretion to adopt and apply.” United States v. Consol. Coal Co.,

184 F. Supp. 2d 723, 745 (S.D. Chio 2002). Indeed, in sone cases
apportioning responsibility anong all PRPs is not an attractive

option as it could "conplicate an already difficult allocation
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process or saddle firms . . . wth excess costs" and "m ght take

years of trial tinme." Akzo Nobel Coatings, Inc. v. Aigner Corp.

197 F.3d 302, 306 (7th Cr. 1999).

R&H provi ded the district court with evidence indicating
that the Capuanos were |iable, as operators, for 100% of the waste
at the Picillo site. The district court did not abuse its
di scretion in reaching such a conclusion since the district court
found the evidence to be "credible" and, nore inportant for the

pur poses of this discussion, "unrefuted.”" See, e.qg., United States

v. Davis, 31 F. Supp. 2d at 68 (allocating 100%Iliability anong the
parties to the action, even though many other PRPs existed).
C. Accounting for settlements of other PRPs

The district court concluded that R&H paid the United
St at es gover nment $4, 636, 725 for groundwat er rel at ed cl eanup costs.
By using a pro tanto approach and subtracting the $382,807 R&H
received in settlenments, the district court concluded that the net
total R&H paid to the United States for the groundwater cl eanup was
$4,253,918. Since R&H s share of the cleanup, based upon 3.23% of
liability, was $1,602,080, the Capuanos were held liable for
$2, 651,838 -- the ambunt R&H paid in excess of their share.

The Capuanos argue that the district court erred in
maki ng this cal culation because the district court should have
determned the equitable pro-rata share of Iliability of the

settling PRPs rather than deducting the nonetary anount of the
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settlenments fromR&H s costs. CERCLA, as anended by SARA, states
that "[a] person who has resolved its liability to the United
States or a State . . . does not discharge any of the other
potentially liable persons unless its ternms so provide, but it
reduces the potential liability of the others by the anobunt of the
settlenent.” 42 U S.C. 8 9613(f)(2) (enphasis added). W have
hel d that this "plain|anguage admts of no construction other than
a dollar-for-dollar reduction of the aggregate liability." United

States v. Cannons Eng. Corp., 899 F.2d 79, 92 (1st Cr. 1990).

CERCLA also allows a private party to seek contribution
fromnon-settling parties, but, unlike a settlenment with the United
States or a State, CERCLA does not instruct a court as to how a
settlenment agreenent between two private parties affects the
contribution liability of non-settling parties. See 42 U S.C
§ 9613(f)(1). Rather, CERCLA charges a district court to "all ocate
response costs anong |iabl e parties using such equitable factors as
the court determ nes are appropriate.” 42 U S. C. 8§ 9613(f)(1).

W read this provision to give the district court
di scretion regarding the nost equitable nmethod of accounting for
settling parties. W believe that the district court did not abuse
its discretion by applying the pro tanto approach given the
circunstances of this case. Courts that have addressed the issue
of a private-party contribution suit involving settling parties

have debat ed bet ween two approaches. The first approach, the claim
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reducti on approach, advanced by t he Capuanos, foll ows the nethod of
t he Uni form Conparative Fault Act ("UCFA"), which provides that the
liability of non-settlers is reduced by the proporti onate share of
fault attributed to the settling parties. UCFA §8 2.4 The second
approach, the pro tanto approach, foll ows the nmethod of the Uniform
Contribution Anong Tortfeasors Act ("UCATA'), which reduces the
liability of litigants by the dollar amunt of third-party

settl enments. UCATA § 4; see Akzo Nobel Coatings, Inc., 197 F.3d at

307-08.

Bot h of these approaches have distinct advantages and
di sadvant ages. The cl ai mreduction approach "requires the court to
deternmine the responsibility of all firms that have settled, as
well as those still involvedinthe litigation." 1d. at 307. Such
a process can lead to a "conpl ex and unproductive i nquiry" and may
be unrealistic in situations where waste was deposited by hundreds
of polluters for years, if not decades, prior to the litigation

Id. The claim reduction approach has the benefit, however, of

4 See Pneunp Abex Corp. v. Bessener & Lake Erie RR Co., 936 F
Supp. 1274 (E.D. Va. 1996); United States v. GenCorp, Inc., 935 F.
Supp. 928 (N.D. OChio 1996); Hillsborough Co. v. A & E Road G ling
Serv., Inc., 853 F. Supp. 1402 (MD. Fla. 1994); Atlantic Richfield
Co. v. Anerican Airlines, Inc., 836 F. Supp. 763 (N.D. la. 1993);
Barton Solvents v. Southwest Petro-Chem, Inc., 834 F. Supp. 342
(D. Kan. 1993); City & County of Denver v. Adol ph Coors Co., 829 F.
Supp. 340 (D. Colo. 1993); United States v. SCA Serv. of Ind.,
Inc., 827 F. Supp. 526 (N.D. Ind. 1993); King Indus., Inc., 814 F.
Supp. at 215; Conerica Bank-Detroit v. Allen Indus., Inc., 769 F
Supp. 1408 (E.D. Mch. 1991).
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ensuring, in theory, that damages are apportioned equitably anong
the liable parties.?®

In contrast, under the pro tanto approach "a litigating
defendant's liability will frequently differ fromits equitable
share, because a settlenent with one defendant for less than its
equi tabl e share requires the nonsettling defendant to pay nore than

its share.” MDernott, Inc. v. AnCyde, 511 U S. 202, 212 (1994);

see Lewis A Kornhauser & Richard L. Revesz, Settlenents Under

Joint and Several Liability, 68 N Y. U L. Rev. 427, 474 (1993).

Nonet hel ess, the pro tanto approach is easier to admnister and is
t he approach adopted by CERCLA when there is a settlenent between
a person and the United States or a State. See 42 U S.C. § 9613
(f)(2).

The different approaches to accounting for settling
parties can produce different results and, for uniformty purposes,
it my be wse to choose one of these two approaches.

See McDernptt, Inc., 511 U S. at 207 (granting certiorari because

the courts of appeals had differing approaches for determ ni ng how

a settlenment with less than all of the defendants in an admralty

® This benefit varies. For exanple, assune there are four PRPs,
| abelled PRP A-D, and that PRP A settled with the governnent for
$100, 000. Also assunme PRP A settled with PRP B for $20, 000, but
went to trial against PRP C & D. If, at trial, the court
determ ned that PRP B was responsi ble for $40,000, then PRP A C
& D would be responsible for the $60,000 total remaining. The
$20, 000 not awarded woul d be borne entirely by PRP A. I n contrast,
had PRP A settled with PRP B for $50,000, then PRP A would
experience a $10, 000 w ndfall.
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case affect the liability of non-settling defendants). At this
juncture, however, we decline to do so. CERCLA provides the
district court with the discretionto allocate response costs anong
|iable parties, and we believe that determ ning how a settl enment
affects the liability of the non-settling parties is within that
di scretion. While it is not uninaginable that the use of one of
t hese approaches mght produce a result so inequitable that it
woul d constitute an abuse of discretion, in this case it did not
and therefore we do not disturb the district court's utilization of
the pro tanto approach.
D. The district court's factual findings

The Capuanos contend that the district court commtted
clear error by basing its findings of fact on the deposition
testinmony of Warren Picillo, Sr., rather than on the deposition
testinony of Jack and Daniel Capuano. Utimately, "weighing the
evi dence and assessing the witnesses' credibility is uniquely the
provi nce of the district court” and when there are "two perni ssible
views of the evidence . . . the factfinder's choice between those

conpeting views cannot be clearly erroneous.” Fed. Refinance Co.

Inc. v. Klock, 352 F. 3d 16, 29 (1st Cr. 2003) (citations omtted).

The task of assessing witness credibility in this case was a
difficult one as both sides produced testinony calling for
scrupul ous credibility evaluation. On the one hand, the testinony

contained in Warren Picillo' s deposition was tainted by the fact
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that he had attenpted to extort noney fromthe Capuanos i n exchange
for his silence or favorable testinmony. On the other hand, the
testimony of Jack and Dani el Capuano was, in the district court's
wor ds, "wholly incredible" as they openly admtted that their prior
deposition testinony contained "carefully constructed lies.” In
the end, the district court had to determ ne whose testinony was
believable by examining the testinony of all the parties in
relation to the docunentary evidence. After conducting the
requisite inquiry, we conclude that the district court did not
commt clear error in its factual findings.
E. Transporter Liability

The Capuanos appeal the district court's concl usion that
the Capuanos transported hazardous waste to the Picillo site.
CERCLA i nposes transporter liability on "any person who accepts or
accepted any hazardous substances for transport to disposal or
treatment facilities, incineration vessels or sites selected by
such person” fromwhich there is a rel ease of hazardous substances.
42 U.S.C. 8 9607(a)(4). The district court concluded that United
Sanitation and its officers, Jack and Dani el Capuano, were liable
as transporters for 7.94% of the waste delivered to the Picillo
site since Jack and Daniel selected the Picillo site and United
Transportation transported 960 55-gallon drunms of hazardous waste

to the site.
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The Capuanos argue that the district court's findi ng was
clearly erroneous because (1) United Sanitation did not transport
hazardous waste; (2) United Sanitation and the Capuanos had no
trucks capabl e of transporting hazardous waste; and (3) the only
Capuano renotely identified with hazardous waste disposal was
Ant hony Capuano. After examining the record, we find that the
district court's conclusion that the Capuanos were "transporters”
was not clearly erroneous.

First, Picillo testified that "the Capuanos thensel ves
brought their own waste down [to the Picillo site] on their own
trucks" and that sonme of the barrels "cane from Danny Capuano's
pl ace. " Al though this testinony supports the finding that the
Capuanos physically transported sone of the waste, we have
interpreted CERCLA not to inpose liability on a transporter who
nerely follows the directives of a generator. See Davis, 261 F.3d
at 55. Rather, for CERCLA liability to attach, a transporter nust
"actively participate in the sel ection decision or have substanti al
input in that decision.” [Id. In this case, the Capuanos had
substantial input in the decision, often naking the final
determ nati on whether to all ow waste to be dunped at their own | and
fill or to send it on to the Picillo site. Further, the Capuanos
arranged for enployees of the Scientific Chenmical Corporation to

visit the Picillo site as a possi ble waste dunping | ocation. After
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view ng the site, the visitors concluded "this would be an idea
spot."

Second, according to deposition and trial testinony,
trucks carryi ng hazardous waste woul d arrive at the Capuanos pl ace
of business only to be redirected by the Capuanos, or their
enpl oyee Louie Falcone, to the Picillo site. I ndeed, since the
Picillo site was difficult to find, the Capuanos would cone to the
Picillo site "in a pick-up truck in front of the big trucks and
show t hem where the farmwas and show t hem where the dunp was, to
dunp" the hazardous waste. See 42 U.S.C. 8§ 9601(26) (defining
"transportation” as "the novenent of a hazardous substance by any
node") .

Third, when the drivers arrived at the Picillo site, they
woul d give Picillo, Sr. a bill of lading. At the end of the week,
Picillo, Sr. would take the bills of lading to the Capuanos to get
pai d. The record confirms that M. Picillo received United
Sani tation checks si gned by Jack Capuano and Dan Capuano. Al though
these paynents do not, in and of thenselves, prove that the
Capuanos transported the waste, the paynents do support the
i nference that the Capuanos were involved with the transportation
of waste to the Picillo site.

F. Operator Liability
The Capuanos appeal the district court's concl usion that

t he Capuanos were |iable as operators of the Picillo site. CERCLA
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inposes liability on "the owner and operator of a vessel or a

facility." 42 U.S.C. § 9607(a)(2). "The phrase 'owner and
operator' is defined only by tautology . . . as 'any person owni ng
or operating a facility, 8 9601(20)(A)(ii). . . . " United States

v. Bestfoods, 524 U S. 51, 56 (1998). The Suprenme Court has
clarified that, "under CERCLA, an operator is sinply soneone who
directs the workings of, nmanages, or conducts the affairs of a
facility." Id. at 66. More specifically, "an operator nust
manage, direct, or conduct operations specifically related to
pollution, that is, operations having to do with the |eakage or
di sposal of hazardous waste, or decisions about conpliance with
environnental regulations.” 1d. at 66-67.

The district court's conclusion that the Capuanos were
operators of the site was not clearly erroneous. First, the
Capuanos approached Warren Picillo with the idea of dunmping on his
pig farm Once Warren agreed, he gave the Capuanos exclusive
di sposal rights at the site and the Capuanos hired a bul |l dozer to
clear the trees and "dig a big, big hole.” The Capuanos wal ked t he
operator of the bull-dozer to the site and "showed hi mwhat to do
and how to do it." Such actions are consistent with those of an
operator of a facility "who directs the workings of, manages, or
conducts the affairs of a facility.” 1d. at 56 (1999).

Second, as discussed earlier, the Capuanos directed the

hazardous waste to the Picillo site. If the drivers of the waste

- 36-



di d not know how to reach the site, the Capuanos woul d drive them
to the site so they could dunp the waste. Further, the Capuanos
managed and conducted the affairs of the Picillo site by organi zi ng
and i npl enenting its paynment structure. The waste generators paid
t he Capuanos to di spose of their waste and then the Capuanos woul d
give Warren Picillo a share of the noney. "[(Qperator liability
requires an ultimate finding of . . . involvement wth operations
having to do with the |eakage or disposal of hazardous waste."

United States v. Kayser-Roth Corp., 272 F.3d 89, 102 (1st Cir.

2001) (internal quotations and citation omtted). The fact that
t he Capuanos devel oped the idea for using the site, prepared the
site for dunping, arranged for waste to be dunped at the site,
showed transporters where to dunp on the site, and collected
paynent and transmtted a share to Warren Picillo for dunping at
the site denonstrates that the district court's conclusion that the
Capuanos were |iable as operators of the site was not clearly
erroneous.
G. Arranger Liability

The Capuanos appeal the district court's conclusion that
the Capuanos were liable as arrangers. The district court
concl uded that the Capuanos were arrangers because their conduct
"constituted active participation as a broker in the disposal of
their custoner's waste." The Capuanos argue that arranger

liability can only be inposed on a party that owned or possessed
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hazardous materials, not on a party that brokered the di sposal of
hazardous nmaterial . W review whether arranger liability can
attach to a party that brokered the disposal of waste de novo as
such review entails statutory interpretation of 42 U S.C. § 9607

(3). See United Techs. Corp., 33 F.3d at 98. W revi ew whet her

t he Capuanos acted as a broker for the di sposal of hazardous waste
for clear error.
An arranger is defined as

any person who by contract, agreenent, or
ot herwi se arranged for disposal or treatnent,
or arranged with a transporter for transport
for disposal or treatnent, of hazardous
substances owned or possessed by such person,
by any other party or entity, at any facility
: owned or operated by another party or
entity and cont ai ni ng such hazar dous
subst ances,

42 U.S.C. 8§ 9607(3) (enphasis added). We begin our inquiry by
exam ning the plain | anguage of the statute. This portion of 42
U S.C. 8§ 9607(3) can be read two ways, dependi ng on whi ch words the
cl ause "by any other party or entity” nodifies. First, this clause
can be read to nodify the preceding words "owned or possessed by
such persons,"” which woul d nake |iable any person who arranged for
t he di sposal of a hazardous substance "owned or possessed by such

person [or] by any other party or entity." See United States v.

Mottolo, 629 F. Supp. 56, 60 (D.N.H 1984) (holding that the
arranger liability "provision clearly states that the person who

arranges for disposal or transport for disposal of hazardous
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subst ances need not own or possess the waste"). O, second, the
cl ause can be read to nodify the words "disposal or treatnent,”
whi ch woul d make the sentence read "any person who . . . arranged
for disposal or treatnent . . . by any other party or entity." The
sentence structure of 8§ 9607(3) makes it clear that the latter
interpretation is the correct one. The clause "by any other party
or entity" clarifies that, for arranger liability to attach, the
di sposal or treatnent nust be perforned by another party or entity,
as was the case here.

Some courts have held parties |iable as arrangers even if
they did not actually own or physically possess the hazardous waste
so long as they had the authority to control the handling and

di sposal of the hazardous substances. See United States .

Nort heastern Pharm & Chem Co., 810 F.2d 726, 743 (8th Cr. 1986)

(holding that "requiring proof of personal ownership or actual
physi cal possession of hazardous substances as a precondition of
liability . . . would be inconsistent with the broad renedi al

pur poses of CERCLA"); Gould, Inc. v. AM Battery & Tire Serv., 954

F. Supp. 1020 (M D. Pa. 1997); New York v. SCA Servs., Inc., 844 F.

Supp. 926 (S.D.N. Y. 1994); Energency Technical Servs. Corp. V.

Mrton Int'l, 1993 U S. Dist. LEXIS 8018 (N.D. Il. 1993); United

States v. Bliss, 667 F. Supp. 1298 (E.D. Mo. 1987); Mdttolo, 629 F.

Supp. at 60; see also Sea Lion v. Wall Chem Corp., 974 F. Supp.

589, 596 (S.D. Tex. 1996) (noting that "under definitive and well
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reasoned authorities, the ownership definition [for arranger
liability] is quite broad and includes constructive possession").
Most of these cases involved a corporate officer of a generator of
hazardous waste claimng he could not be liable as an arranger
because he did not personally own or possess the waste.

Nort heastern Pharm, 810 F.2d at 746 (holding that a corporate

officer is liable as an arranger for making corporate decisions
about the handling and di sposal of hazardous substances); Mbttol o,
629 F. Supp. at 60 (discussing the liability of a corporate
officer). Thus, these holdings reflect the idea that a corporate
of ficer can be Iiable as an arranger if he controls the decisionto
di spose of the waste on behal f of his conpany that owns the waste.
These cases are di stinguishable fromthe case at hand because this
case does not involve corporate officers; rather it involves a
party that does not own the waste and that arranges for the
di sposal of others' waste.

The case of SCA Services, 844 F. Supp. 926, although

simlar to this case, is also distinguishable. In SCA Services,

a transporter accepted waste for disposal. Subsequent to the
pi ckup, the transporter learned it could not dispose of the waste
at its designated site, so the transporter arranged for a different
transporter to pick up the waste and di spose of it. [|d. at 928.

In SCA Services, the first transporter went beyond its role as

transporter and effectively becane an arranger by taki ng possessi on
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of the waste and nmaki ng arrangenents for the waste to be picked up
and di sposed of by another company. 1d. Unlike the transporter in

SCA Services, though, the Capuanos did not take possession of the

wast e before arranging to have it di sposed by anot her transporter.
There is a category of cases, however, that involves
defendants simlar to the Capuanos, brokers who arranged for a

generator's waste to be disposed of illegally. See Gould, Inc

954 F. Supp. 1020 (a broker who arranged for the di sposal of waste,
made contact with the site, and received a profit is |iable as an

arranger); Energency Technical, 1993 U. S. Dist. LEXI S 8018 ( hol di ng

that a broker who was actively involved in the timng, manner and
| ocati on of the disposal of hazardous substances could be |iable as
an arranger); Bliss, 667 F. Supp. 1298 (broker liable as an
arranger because controlled the place and manner of disposal).
These cases i nvol ved brokers who did not own or transport hazardous
wast e but controlled the hazardous waste's di sposal. These courts
hel d that a broker could be liable as an arranger, and we agree.
When a broker arranges for the disposal of hazardous
waste and it does so by exercising control over the waste, such
control can ampunt to constructive possession of the waste. Wre
we to interpret CERCLA not to inpose liability on a party that
constructively possessed hazardous waste and arranged for its
i1l egal disposal, then the statute would be subject to a | oophol e

through which brokers and mddlenmen could escape liability by
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arrangi ng to have hazardous waste picked up and deposited at an
illegal site. In addition to escaping liability, the broker would
also profit by charging a fee for his services. | ndeed, the
Capuanos earned nost of their profits in this manner. The Capuanos
found a site, the Picillo pig farm where hazardous waste coul d be
dunped illegally. They then arranged for the waste to be picked up
fromvari ous waste generators across New Engl and and dunped on the
illegal site. A broker should not be able to profit from such
activity, nmuch |less escape liability. W therefore hold that a
broker can be liable as an arranger if the broker controls the
di sposal of the waste.

Since the Capuanos, as discussed above, selected,
secured, and directed the waste tothe Picillo site, all for a fee,
it was not clearly erroneous for the district court to conclude
t hat t he Capuanos were |iable as arrangers given our interpretation
of the statute.

IV. Post-trial issues

A. Measure of contribution entitlement

The district court entered a nonetary judgnent in favor
of R&H based upon the costs associated with the groundwater
cl eanup. The Capuanos contend that any contribution entitlenent
shoul d have been based on aggregate response costs, including

noni es expended on soil renediation. W review the district
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court's legal conclusion on this issue de novo. Carigliav. Hertz

Equip. Rental Corp., 363 F.3d 77, 82 (1st Cr. 2004).

In interpreting CERCLA's contribution provisions, this
circuit "give[s] the word 'contribution' its generally accepted

| egal neaning." Browni ng-Ferris Indus., 33 F.3d at 99. When

applied to an environnental case, the termcontribution "refers to
an action by a responsible party to recover from another
responsi bl e party that portion of its costs that are in excess of

its pro rata share of the aggregate response costs." |d. at 103

(enphasi s added). Focusing on the words "aggregate response
costs," the Capuanos contend that the district court erred by not
calculating the soil renmediation costs together wth the
groundwat er renedi ation costs. W disagree. Contribution is the
right "of one who has discharged a comon |liability to recover of
anot her also liable, the aliquot portion which he ought to pay or
bear." 1d. at 99 (quoting Black's Law Dictionary 399 (6th ed.
1990)). In the action before the district court, the Capuanos and
R&H shared conmon liability for the groundwater renediation only.
Si nce the Capuanos had contribution inmunity for costs relating to
the soil remediation, it was not error for the district court to
conclude that the costs associated with the soil renmediation were

not rel evant.
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B. Awarding of contribution entitlement

The district court determned that R&H s share of
liability for its hazardous waste at the Picillo site was 3.23%
R&H pai d the United States $4, 636, 725 i n groundwat er cl eanup costs
and received $382,807 in settlenents. Thus, R&H s total net
paynent for the groundwater cleanup to the United States was
$4, 253, 918.

The district court concluded that the total estimted
cost of the groundwater cleanup would be $49, 600, 000. By
multiplying the total estimated cost of the cleanup ($49, 600, 000)
by R&H s share of responsibility (3.23%, the district court
concluded that R&H s share of paynent for the groundwater
renmedi ati on shoul d have been $1, 602, 080. Since R&H had al ready
paid $4,253,918, the district court concluded that the Capuanos
were liable for the $2,651,838 that R&H paid over its fair share
(%4, 253,918 - $1, 602, 080).

The Capuanos contend that the district court should not
have entered a nonetary judgnent since the cost of the groundwater
cl eanup is unknown and, therefore, it is inpossible to calculate
whet her R&H paid an anmobunt in excess of its pro rata share. It is
firmy westablished in this circuit that a party nmay seek

declaratory relief in a contribution action. Davis, 261 F.3d at

47. By allowi ng such relief, parties "will know their share of
costs before they are incurred.” 1d. (citing Boeing Co., 207 F.3d
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at  1191). | ndeed, "the nore Iliability can be Iimted and
guantified, the nore practical it is for a party to budget and
borrowto finance it." Boeing Co., 207 F.3d at 1191. Taking this
| ogi c one step further, the district court inthis case entertai ned
estimates of the costs of the groundwater renedy and entered a
j udgnment based on the submitted evidence. In so doing, the
district court did not abuse its discretion.

R&H presented the district court with three alternatives
for calculating estimated response costs. First, R&H proposed t hat
the comon liability was $5, 969, 202.52, based upon the response
costs the United States incurred until this litigation in the
district court. As the district court correctly noted, this anount
is only a small fraction of the costs expected to be incurred in
the future. Second, R&H submitted the total costs for the
groundwat er renmedy as estimted by the EPA's Record of Decision
whi ch was $22, 300, 000. Last, R&H subnitted the estinmate provided
by the Ashland G oup, a group of PRPs that has sued R&H for
contribution in the United States District Court for the District
of New Jersey. This estimte was $49, 600, 000.

In sonme cases, it may be inpossible to estimte the total
cost of a renmediation. |In other cases, the avail abl e esti nates nay
be too outdated to nmake an informed cal cul ation. In this case

however, the district court was presented with a recent estimate
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provi ded by a group of conpani es perform ng t he groundwat er renedy.
The Capuanos did not challenge the accuracy of this estimate.

The district court acted consistent with CERCLA s goal s
by entering a nonetary judgnent before the renediation was
conpleted. Entering a nonetary judgnent fosters an incentive for
timely settlements and provides finality for those parties that

choose to settle. See United Techs. Corp., 33 F.3d at 103 (stating

t hat CERCLA "was desi gned to encourage settl enents and provi de PRPs
a neasure of finality in return for their willingness to settle").

By settling with the United States, a PRP pays a portion
of the response costs. By seeking contribution fromother PRPs, a

settling PRP seeks to recoup the portion it paid in excess of its

pro rata share. |If a PRP is unable to receive a nonetary judgnent
until the renediation process is conplete, then a PRP may be
reluctant to settle knowing it will be unable to recoup any noney

it paid in excess of its pro rata share until the renmediation is
conpl et ed. In contrast, by not settling, a PRP could be held
liable for a percentage of the cleanup in a contribution action but
forestall paynent of that percentage until the <cleanup 1is
conpl eted. Thus, a non-settler could avoid paynent to the PRP t hat
did settle for many years, if not decades. Such an approach favors
a non-settling PRP over a settling PRP, the antithesis of what

CERCLA was enacted to achi eve.
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Entering a nonetary judgnent is a doubl e-edged sword for

both parties. For exanple, in this case, if the response costs are

nore than estimted, R&H wil|l receive a windfall at the expense of
t he Capuanos. In contrast, if the response costs are |ess than
estimated, the Capuanos will receive a windfall at the expense of

R&H. In a CERCLA action, the district court is afforded broad
discretion in apportioning liability because it is very difficult
to determ ne accurately the liability of each party. As a result,
one party nmay be forced to pay nore than its equitable share. See,

e.q., Davis, 261 F.3d at 48-49; United Techs. Corp., 33 F.3d at

102-03; United States v. Charles George Trucking, Inc., 34 F.3d

1081, 1086 (1st G r. 1994). The fact that the nonetary judgnent
Is entered based on an estimate, therefore, does not on its own
make that judgnment unjust. The district court entertained many
possibilities regarding the estimate of total response costs and
both sides had opportunities to suggest whether the estinmated
response cost was too |low or too high. After reviewing the
possible estimted costs, the district court concluded that
$49, 600, 000 was the best estimte of total response costs and
entered a judgnent using that estinmate. We believe it was not
error to do so.
C. Joint and Several Liability

The district court held that "judgnment shall enter

agai nst Def endants Jack and Dani el Capuano, and United Sanitation"
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in the amount of $2,651,838. The Capuanos briefly argue that the
district court erred by entering judgnment in this manner and that
the district court should have allocated a percentage of
responsi bility to Jack and Dani el individually for which they would
have been severally |iable. As we stated previously, "we have
steadf astly deened wai ved i ssues rai sed on appeal in a perfunctory
manner, not acconpanied by developed argunentation.” See
Bongi orno, 106 F. 3d at 1034. The dearth of argunentation not only
deprives this court an explanation of the basis of an argunent, it
al so confuses one's adversary. | ndeed, the Capuanos bri ef
argumentation on this point produced a tangential I|ine of
argurmentation fromR&H i n response, resulting in the proverbial two
ships passing in the night. Therefore, we will not address this
i ssue and consider it waived.
D. Pre-judgment interest

The district court awarded R&H prejudgnent interest
citing the | anguage of 42 U.S.C. §8 9607, which provides that "[t] he
amounts recoverable in an action under this section shall include
interest on the anmounts recoverable . . . . Such interest shal
accrue fromthe later of (i) the date paynent of a specified anpbunt
is demanded in witing, or (ii) the date of the expenditure
concerned.” 42 U S.C. § 9607(a). The Capuanos argue that the
district court's reliance on 8 9607 was m spl aced since this action

was brought pursuant to 8 9613, not § 9607. The prejudgnent
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interest statute specifically limts itself to anounts recoverable

"under this section." Reviewing this question of statutory

interpretation de novo, we affirm the awarding of prejudgnent

interest. See United Techs. Corp., 33 F.3d at 98.

Prior to the passage of SARA, there was "much uncertainty

as to whether a responsible party could recover from other

PRPs the portion of its cleanup costs that exceeded its pro rata
share.” 1d., at 100 (citation omtted). This uncertainty ended
when Congress adopted 42 U S.C § 9613. "A principal goal of
[this] new section 9613 was to clarify and confirmthe right of a
person held jointly and severally liable under CERCLA to seek
contribution fromother potentially responsible parties "
Id. (quotation marks and citations onmtted). Thus, 8 9613 begins
by incorporating provisions of § 9607. See 42 U.S.C. 8§ 9613(f) (1)
(stating that "[a]ny person nay seek contribution from any other
person who is |liable or potentially |iable under section 107(a) [42
US.CS 8§89607(a)]"). Since the prejudgnment interest provision of
8 9607 refers to "actions under this section” and because 8§ 9613(f)
incorporates the liability provisions of 8§ 9607, an action for

contribution al so incorporates the prejudgnent interest provision.

See Consol. Coal Co., 345 F.3d at 415; Goodrich Corp. v. Town of

M ddl esbury, 311 F.3d 154, 177 (2d Cr. 2002); Bancaneri ca

Commercial Corp., v. Msher Steel of Kansas, Inc., 100 F.3d 792,

801 (10th Cr. 1996). For sonme purposes, such as statutes of
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limtations, 8 9613 and 8 9607 are "distinct, non-overl apping

anodynes."” United Techs. Corp., 33 F.3d at 103 (distinguishing

between the different statutes of limtations for a 8§ 9607 and a
8§ 9613 action). But, since 8 9613 incorporates the liability
provision of § 9607, we believe it also incorporates the
prej udgnent interest provision.

As the Tenth Circuit stated, and the Second Circuit
agreed, such a conclusion is consistent with both | ogi c and policy.

Bancanmeri ca Commercial Corp., 100 F.3d at 801; Goodrich Corp., 311

F.3d at 177.

The purpose of contribution is to equitably
apportion response costs anong |iable parties.
Failure to grant prejudgnent interest on
contribution awards may instead result in
i nequi table apportionment, because parties
awarded contribution will still have lost the
time value of the noney they spent on behal f
of other |iable persons, and those persons
will have gained an equal anount. Further,
refusal to grant prejudgnent interest is a
di si ncentive for private parties to
voluntarily undertake cl eanup actions because
they will lose the time value of the noney
they spend on behalf of other persons.
| ndeed, it would create a perverse incentive
for responsible parties to delay invol venent
i n cl eanups, because as they delay, they gain
the time value of the funds they should be
i nvesting in the cleanup.

Bancanerica Commercial Corp., 100 F.3d at 801 (enphasis in

original); see also Goodrich Corp., 311 F.3d at 177.

The conclusion that awardi ng prejudgnment interest was

appropriate does not end our inquiry. The Capuanos al so contend
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t hat prejudgnent interest cannot be awarded because R&H waited to
suppl ement the record after trial -- rather than subnmtting
evidence during trial -- regarding accrual dates and nunbers
required to calculate interest. Oher circuits have held, and we
agree, that "because interest determnations are conpounded
calculations, it may be inpossible for parties to provide accurate
calculations prior to the court's allocation of response cost
liability. In such instances, parties may submt their interest

cal cul ations to the court subsequent to that finding." Bancanerica

Commercial Corp., 100 F.3d at 802 (citing cases); United States v.

Town of Brighton, 153 F.3d 307, 321 (6th Cr. 1998). Therefore,

the district properly awarded prejudgnent interest.

Last, the Capuanos argue that the district court erred by
accepting the accrual date submtted by R&H  The district court
cal cul at ed prejudgnent interest fromMay 5, 1999, the date when R&H
made a witten demand to the Capuanos. The Capuanos argue,
however, that this witten demand | etter was never presented to the
district court during or after the trial. Attached to R&H s notion
for prejudgnent interest was an "Exhibit A" which calcul ated
prejudgnent interest fromMay 5, 1999 through July 31, 2003. The
district court relied on this exhibit and found that the letter was
sent on May 5, 1999. The Capuanos did not object to this finding.

Therefore, the prejudgnment interest award is affirmed. See Town of

Brighton, 153 F.3d at 321 (stating that there was "an adequate
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basis for the district court to calculate prejudgnent interest”
when the plaintiff "clainfed], without refutation, that it issued
a demand letter” on a certain date).

V. Conclusion

For the reasons di scussed herein, we affirmthe judgnent
of the district court.

Affirmed.
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