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LIPEZ, Circuit Judge. This equal protection case is

before us for the second tine. See Donahue v. Cty of Boston, 304

F.3d 110 (1st G r. 2002) (Donahue 1). Appellant Bradl ey Donahue
sued the Gty of Boston, the Boston Police Departnment (BPD), and
various public officials, alleging that the hiring practices of the
BPD, which are governed by a federal court consent decree, violate
the Constitution's guarantee of equal protection. The district
court found that Donahue |acked standing to pursue his suit and
entered sumary judgnent in favor of the defendants. On appeal, we
affirmed the decision bel ow as to Donahue's cl ai mfor damages but
remanded to the district court for a determ nation as to whether
Donahue had standing to pursue his claimfor prospective relief.

On remand, after further proceedings, the district court
hel d t hat when Donahue | ast took the qualifying civil service exam
in April 2001, he was no longer eligible for hire to the BPD due to
the age restriction of thirty-two for certification for original
appoi ntnent to a police officer position inposed by Mass. Gen. Laws
ch. 31, 8 58A. Finding that the statute was valid, constitutional,
and appl i cabl e t o Donahue, the court concl uded t hat Donahue was not
abl e and ready to apply to the BPD and therefore | acked standing to
pursue his claimfor prospective relief. W affirm

I.
The facts of this case are laid out in detail in Donahue

We briefly reviewthose facts that are relevant to the present
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appeal, recounting themin the light nost favorable to Donahue.

Landrau- Ronero v. Banco Popular de P.R, 212 F.3d 607, 611 (1st

Cir. 2000).

To becone a police officer with the BPD, an individua
must first pass a statewide civil service exam nation, which is
adm ni stered by the Commonweal th of Massachusetts Human Resources
Division (HRD). The BPD s hiring procedures are governed in part

by a consent decree that was entered in 1973. See Castro v.

Beecher, 365 F. Supp. 655, 661-62 (D. Mass. 1973). After the HRD
adm nisters the exam it conpiles an "eligible list" of individuals
who received a passing score on the exam nation and who therefore
are eligible for appointnment to a civil service position. In
accord with the ternms of the consent decree, HRD alternates
mnority and non-mnority candidates on the eligible |ist. The
candi dates included on the eligible list are divided into residents
and non-residents of Boston, with residents ranked higher than
simlarly situated non-residents, subject to the alternation
requi renent of the consent decree. Anong the residents, certain
candidates are entitled to a statutory preference and are ranked
hi gher than those without a preference, again subject to the
consent decree requirenent. When hiring a new class of police
officers, the BPD notifies the HRD of the nunmber of positions it
wi shes to fill. HRD then certifies twi ce the nunber of persons

request ed plus one, selecting nanes fromthe eligible list in rank



order. The BPD nust appoi nt candi dates in order of their position
on the certification list, unless it provides a reason for
bypassi ng a candi date.?

Bradl ey Donahue, a white male, is a police officer for
the Town of Yarnouth, Massachusetts. Prior to his enploynent in
Yarnmouth, he was enployed by the University of Mssachusetts
pol i ce. Nei t her of these positions required Donahue to take an
entrance exam

However, Donahue aspired to becone a police officer with
the BPD and sought appointnent by taking the HRD civil service
exani nati on. Because he did not qualify for a statutory hiring
preference, he <could only be appointed from the genera
certification list according to his score on the exam nation and
subject to the consent decree. He took the civil service examin
April 1997 and May 1999, receiving passing scores of 92 and 96
respectively. On each occasion, he was placed on the eligible Ilist
but was not hired by the BPD. He filed this lawsuit on My 10,
2000, alleging that the BPD s procedures and appoi ntnents fol | om ng
the two civil service tests discrinnated agai nst hi mon the basis

of race, in violation of the United States Constitution and 42

! Special certification lists may be created of individuals
who qualify for a statutory hiring preference based on their
ability to speak particul ar | anguages. In addition, the BPD may go
out side of the general certification list to appoint police cadets,
former recruit officers froma previous class, and forner nenbers
of the BPD who retired due to disability and are seeking
rei nstatenment. Donahue is not eligible for appointnent through any
of these alternative hiring routes.
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U S C 8§ 1981 and 1983. See Donahue v. City of Boston, 183 F.

Supp. 2d 202 (D. Mass. 2001).2 In March 2001, Donahue sought, and
was granted, permission to amend his conplaint to include
additional allegations relating to the BPD s hiring of police
officers fromthe eligibility lists created fromthe 1999 exam

On April 26, 2001, while his case was pending in the
di strict court, Donahue again sat for the statewi de civil service
exam passing with a score of 100. However, one year earlier, the
Massachusetts Legislature had adopted a statute providing that in
any municipality adopting the |law, no person who has reached the
age of thirty-two on the date of the entrance exam nati on shall be
eligible to have his or her nane certified for *“original
appoi ntnent” to a nunicipal police officer position. 2000 Mass.
Acts ch. 242 (codified at Mass. Gen. Laws. ch. 31, 8 58A) (§ 58A).
Bost on adopted the provisions of § 58A in Decenber 2000. Donahue
had reached the age of thirty-two by the date of the April 2001
exam nation. Hence, his name was not included on the certification
list that the HRD forwarded to the BPD on Septenber 14, 2001.

On Novenber 28, 2001, the Boston City Council passed a
home rule petition to exenpt from 8 58A any Boston resident who

took the April 2001 civil service exam nation for appointment to

2 Donahue al so advanced clains under 42 U.S.C. 8§ 1985 and
1986 agai nst certain state officials based on their alleged failure
to conply with his public records requests. The district court
granted summary judgnent on those counts in favor of the state
def endants, and we affirnmed on appeal.
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the BPD until his or her eligibility expired. Several nonths
earlier, the Cty Council had passed a simlar honme rule petition
exenpting fromthe statute applicants to the Boston Fire Departnent
who, unlike the police officer candidates, took the 2000 civil
service examthat was held prior to the enactnent of 8§ 58A. That
petition had been approved by the Mayor of Boston and enacted by
the Massachusetts Legislature, as is required for such a petition
to becone | aw. See Mass. Const. Anend. Art. 2, 8§ 8. However
because the Mayor of Boston did not approve the hone rule petition
as to police officer candidates, it was never presented to or
enacted by the Legislature. Therefore, no candidates for
appointnment to the BPD were exenpted from § 58A.

Meanwhil e, on May 30, 2001, the defendants noved for
sumary judgnent on the ground that Donahue | acked constitutional
standing to assert the clains alleged in his conplaint. On
Sept enber 13, 2001, Donahue filed a cross-notion for summary
judgment, claimng that the consent decree was unconstitutiona
based on the uncontested facts. In their opposition to Donahue’s
notion, filed on October 29, 2001, the defendants argued in part
t hat Donahue | acked standing to seek prospective relief because he
was ineligible for appointnent to the BPD under § 58A. Two days
| at er, Donahue noved for | eave to amend his conplaint to chall enge
the validity, applicability, and constitutionality of § 58A.

On Decenber 13, 2001, the district court granted summary

judgment in favor of the defendants, finding that Donahue | acked
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standing to pursue his claim It held, in particular, that
Donahue's test scores were such that he woul d not have been hired,
even in the absence of the consent decree: "Donahue's test scores
and | ack of statutory preference dooned his candidacy to failure
bef ore the consent decree cane into play." Therefore, the district
court concl uded t hat Donahue had not suffered any i njury and had no
standing to chall enge the constitutionality of the consent decree.
On Decenber 14, the district court entered orders denyi ng Donahue' s
notion for summary judgnent and his Mtion to Amend the First
Amended Conpl aint on the ground that they were now noot. Donahue
timely appeal ed.

In Donahue I, we affirned the district court's hol ding
t hat Donahue | acked standing to pursue his claim for danages,
explaining that nore than 580 non-mnority applicants had scored
hi gher than Donahue on the April 1997 exam but were not hired,
while the eligible Iist created after the 1999 exam included 117
non-mnority candi dates between Donahue and the last non-mnority
appointee. G ven his placenent onthe eligible lists, we concl uded
t hat Donahue woul d not have been hired by the BPD even under a
race-neutral policy. Because Donahue would not have qualified for
hiring in the absence of the consent decree, he |acked the
causation and injury-in-fact required to establish standing to

assert a claimfor damages. See Donahue |, 304 F.3d at 116-19.

W expl ai ned, however, that a plaintiff may have standi ng

to assert an equal protection claimfor prospectiverelief, evenif
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he or she does not have standing to pursue a claim for damages.
Where a plaintiff chall enges an on-goi ng race consci ous programand
seeks prospective relief in the form of an injunction and a
declaratory judgnent, "the relevant injury . . . is the "inability
to conpete on equal footing."" Id. at 119 (quoting Texas V.
Lesage, 528 U. S. 18, 21 (1999)). Thus, a plaintiff my have

standing to pursue a claimfor prospective relief if he or she "has

or is likely to be exposed to unequal treatnent.” 1d. (citation
and internal quotation marks omtted). |n Donahue's case, at |east
one mnority candidate wthout special |I|anguage skills or a

statutory preference was hired despite a | ower score than Donahue's
on the May 1999 exam Therefore, Donahue was not able to conpete
on an equal footing with other candi dates because of his race, a
key element of standing to seek forward-looking relief. [1d. at
119- 20.

However, we cautioned that unequal treatnent was not
enough. A plaintiff seeking to establish standing to pursue a
claimfor prospective relief "nmust al so be able to showthat he is
"able and ready' to apply for the benefit and that the chall enged
"discrimnatory policy prevents [hin] fromdoing so.'" [d. at 119.

(quoting Northeastern Fla. Chapter Assoc. of Gen. Contractors v.

Cty of Jacksonville, 508 U S. 656, 666 (1993)). The appel | ees

argued that Donahue was not able and ready to apply for a future
appoi ntnent to t he BPD because he was over thirty-two years old and

was thus ineligible for an origi nal appoi ntnment under the terns of
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§ 58A. Donahue countered that 8§ 58A was no longer in effect and
did not apply to hi mbecause, as a Yarnouth police officer, he was
not seeking an original appointnent. Noting that the parties had
not provided sufficient factual and Iegal support for their
positions to enable us to assess the effect of 8 58A on Donahue's
standing to bring suit, we remanded the case to the district court
for further consideration of Donahue's equal protection claimfor
prospective relief. W also directed the district court to
reeval uat e Donahue's Mdtion to Amend the First Amended Conpl ai nt,
which, in light of our ruling, was no | onger noot.

On Decenber 10, 2002, the district court held a status
conference to address the mandate fromthis court. At the end of
the conference, the court issued an order allow ng Donahue's
Oct ober 2001 Mdtion to Amend the First Amended Conplaint and
al l owi ng the defendant subsequently to file a notion for sunmmary
judgnment "on the issues of the constitutionality and applicability
of [§ 58A]."

Donahue filed his Second Anended Conpl ai nt on Decenber
30, 2002. In addition to challenging the validity and application
of 8 58A, as proposed in Donahue's Mtion to Arend the First
Amended Conpl ai nt, the Second Anended Conpl ai nt i ncl uded new cl ai ns
of age and race discrimnation under 42 U.S.C. 88 1983, 1985, and
1986; Mass. Gen. Law ch. 151B, and ch. 31; Title VII; and the

United States and Massachusetts Constitutions.



The City subsequently noved for summary judgnent and/or
to dismiss all of the clains i n Donahue's Second Anended Conpl ai nt.
Donahue filed a cross-notion for summary judgnent. On June 4,
2003, the district court granted sunmary judgnent for the City,
hol di ng that there was "no evidence that 8 58A (1) is no longer in
ef fect; (2) does not apply to [Donahue]; or (3) is
unconstitutional."” Because 8§ 58A prevented Donahue from being
appointed to the BPD on account of his age, Donahue was not "able
and ready" to conpete for a position in the BPD and therefore
| acked standing to pursue his claimfor prospective relief. The
district court declined to address the additional clainms that
Donahue had added to his Second Anmended Conpl ai nt, expl ai ni ng t hat
"[a]l though the parties make a nunber of argunents in their briefs,
this court believes that 8§ 58A' s effect on Donahue's candi dacy is
the only remaining issue in this case.” This appeal followed.

II.

We review de novo the district court's entry of sunmary

judgnment for the defendants, evaluating the record in the |ight

nost favorable to Donahue. Suarez v. Pueblo Intern., Inc., 229

F.3d 49, 53 (1st Cir. 2000). Donahue clainms that the district
court erred in concluding that he | acks standing to assert an equa
protection claim seeking prospective relief. In addition, he

argues that the district court erroneously failed to address the

-10-



new counts t hat Donahue added to his Second Anended Conplaint. W

address each of these clainms in turn.
A. Standing to Assert Claim for Prospective Relief
Donahue chal | enges the district court's concl usion that

8§ 58A prevents him from being appointed to the BPD, thereby
depriving himof standing to seek prospective relief in the formof
an injunction against the operation of the consent decree.® It
appears that Donahue has abandoned on appeal his earlier clains
that 8 58Ais no longer in effect and does not apply to hi mbecause
he i s not seeking an origi nal appointnent with the BPD. Rather, he
argues that 8 58A should not apply to himbecause he was entitled
to be hired based on the results of the 1999 exam nation. He al so
claims that the district court erred by upholding the
constitutionality of 8 58A under a rational basis test rather than

applying strict scrutiny. Both of these argunents are

unper suasi ve.

® The relevant prospective remedy for Donahue's alleged
inability to conpete on an equal footing under the consent decree
is "an injunction against the operation of the consent decree.”
Donahue |, 304 F.3d at 121. It is not, as Donahue variously
suggests, the renmedy of a court order appointing Donahue to t he BPD
or an injunction against the operation of § 58A
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1. Applicability of § 58A

Frankly, we have found it difficult to understand the
preci se nature of Donahue's claimthat 8 58A does not deprive him
of standing to seek prospective relief. Essentially, he seens to
claim that 8 58A should not be applied to him because he was
entitled to be hired to the BPD based on the results of the 1999
exam nation. He argues in his brief that he "took the qualifying

examin 1999 and scored high enough at that tinme that he woul d have

been hired but for his race.” Therefore "[i]t was only because of
t he Consent Decree that [Donahue] . . . was forced to take the 2001

exam and [was] treated disparately under 58A. " (enphasis in

original).

This argunment relies on an erroneous readi ng of Donahue
I. As we enphasized in that opinion, Donahue would not have been
hired in 1999 in the absence of the consent decree. Approximately
120 non-minority applicants scored higher than Donahue on the 1999
test but were also denied appointnent to the BPD. Al of those
candi dat es woul d have been el i gi bl e for appoi nt nent bef ore Donahue.
As we expl ained, irrespective of the consent decree, "Donahue was
too far down the list to be even renotely considered for hiring" to

the BPD based on his 1999 test score. See Donahue |, 304 F.3d at

117. Therefore, Donahue was not entitled to an appoi ntnent prior

to the enactnment of 8 58A and would have been subject to the
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statute's age restrictions in April 2001 even under a race-neutral

hiring policy.

We found in Donahue 1 that Donahue was denied the
opportunity to conpete on equal footing in the BPD s hiring process
on account of his race in connection with the 1999 exam |d. at
120. However, wunequal treatnment is not itself sufficient to
establ i sh standi ng to seek prospective relief; Donahue nust al so be
able to denonstrate that he is "able and ready" to apply for a
position with the BPD and is prevented from doing so by the
chal l enged discrimnatory policy, that is, the operation of the

consent decree. ld. at 119 (quoting Jacksonville, 508 U S. at

666); see also Gatz v. Bollinger, 539 U S. 244, 284 (2003) ("To

seek forward-1ooking, injunctive relief, petitioners nust showt hat
they face an immnent threat of future injury."); O Shea V.
Littleton, 414 U S. 488, 495-96 (1974) ("Past exposure to illegal
conduct does not in itself show a present case or controversy
regarding injunctive relief . . . if unacconpanied by any
continui ng, present adverse effects."). Because of § 58A's age
limtation, Donahue was not abl e and ready to apply for appoi nt nent
to the BPD in Decenber 2001 when the district court issued its

original opinion in this case, nor is he eligible for such an
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appoi nt nent today. Thus, Donahue does not satisfy a key el enent of

standing to seek prospective relief.*
2. Constitutionality of § 58A

Donahue further clainms, however, that the district court
erred in upholding the constitutionality of 8 58A under the Equal
Protection C ause of the Fourteenth Amendment on the ground that
its age classificationis rationally related to alegitimte public
pur pose. Donahue argues that 8 58A is subject to strict scrutiny
rather than rational basis analysis because the statute has a
di sproportionate inpact on non-mnorities, which, coupled wth
other relevant facts, denonstrates that the statute has "an

i nvidious discrimnatory purpose.” Washington v. Davis, 426 U S.

229, 242 (1976) (although a statute is not unconstitutional solely
because it has a racially disproportionate inpact, "an invidious
di scrimnatory purpose nay often be inferred fromthe totality of
the relevant facts, including the fact, if true, that the | aw bears

nore heavily on one race than on another"); see also Arlington

Hei ghts v. Metro. Housing Dev. Corp., 429 U S. 252, 265 (1977)

(racially disproportionate inpact does not constitute a violation

“* W note that this case is not a class action, which may
sonetimes proceed even if the named plaintiff's claimhas becone
noot during the pendency of the litigation. See Gatz,539 U.S. at
286 n.5 ("[1]f a named class representative has standing at the
time a suit is initiated, class actions nay proceed in sone
I nst ances following the noot ness of t he named cl ass
representative's claim").
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of the Equal Protection C ause absent "[p]roof of racially

di scrimnatory intent or purpose").

More specifically, Donahue argues that mnorities who
scored at least a 95 on the 1999 exam were hired prior to the
enactnent of 8 58A and are not affected by the statute's age
limtation. Therefore, he asserts that "Section 58A as applied to
the Donahue Simlarly Situated Cass is so inextricably bound to
t he Consent Decree as to anobunt to an extension of its application:
but for the Consent Decree, the non-mnority nmenbers of the Donahue
Simlarly Situated C ass woul d not cone under the purview of 8§ 58A,
because they woul d have received ori gi nal appoi ntnents before they
turned 32."°> In other words, Donahue clains that 8 58A has a
di sproportionate inpact on non-mnorities who took the 1999 exam
and scored between a 95 and the |owest score of a hired non-
mnority. That disproportionate effect, he suggests, givesriseto

an inference of purposeful racial discrimnation.?

>In his reply brief, Donahue explains that in referring to a
"Donahue Simlarly Situated O ass," he does not seek to construe
this case as a class action but rather to indicate the simlarly
situated group of individuals anong whom the application of § 58A
has a racially disproportionate inpact.

® Donahue variously asserts that in Quinn v. Gty of Boston,
325 F.3d 18 (1st GCr. 2003), we applied strict scrutiny to a
statute that had a racially disproportionate inpact, thereby
establishing that "any statute that results in a race-based out cone

must survive strict scrutiny.” This argunment m sconstrues Quinn
whi ch applied heightened scrutiny to "a judicial decree affording
race-based relief,” not a race-neutral statute that had an
all egedly racially disproportionate inpact. 1d. at 28.
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We agree wwth the district court that strict scrutiny is
not required. Section 58A has an identical effect on mnorities
and non-minorities conpeting for an original position wi th the BPD.
Anyone who has reached the age of thirty-two on the day of the
appl i cable civil service examis precluded fromseeki ng an ori gi nal
appoi ntnment, regardless of his or her race. If sonme mnorities
were no | onger seeking an original appointnent at the tine of the
April 2001 exam because they had al ready been hired by the BPD
this was in no way a consequence of 8 58A. Therefore, 8 58A s age
restriction does not have a disproportionate inpact on non-
mnorities.

Assumi ng ar guendo t hat Donahue present ed adequat e gr ounds
for concluding that 8 58A had a racially disproportionate inpact,
there is no evidence that the Massachusetts Legislature, in
enacting the statute, was notivated by a racially discrimnatory
i ntent agai nst non-mnorities. Because Donahue has not shown that
the statute's distinction between older and younger candi dates
evinces purposeful discrimnation on the basis of race, strict
scrutiny does not apply to our review of 8 58A, notw t hstandi ng any

racially disproportionate effect.

Unlike race, age is not a suspect classification under
the Fourteenth Anmendnment's Equal Protection C ause. Ther ef or e,
"[s]tates may discrimnate on the basis of age w thout offending

the Fourteenth Amendment if the age classification in question is
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rationally related to a legitimate state interest.” Kinel v. Fla.

Bd. of Regents, 528 U. S. 62, 83 (2000). In addition, a state may

rely on age as a proxy for other characteristics relevant to a
state's legitimte interests, evenif that reliance turns out to be
m spl aced. See id. at 84. A court wll not overturn an age
classification so long as the state articul ates sonme "reasonably
concei vabl e state of facts that could provide a rational basis for

the classification." FCC v. Beach Communi cations, Inc., 508 U.S.

307, 313 (1993). Those facts need not be supported by the

evidentiary record, Kittery Mdtorcyle, Inc. v. Rowe, 320 F.3d 42,

47 (1st Cr. 2003), as "any 'plausible' justificationwll| suffice,

and effectively ends the analysis,"” Starlight Sugar, Inc. v. Soto,

253 F.3d 137, 145 (1st Cir. 2001) (quoting Beach, 508 U S. at 313-
14). Under this forgiving standard, the party challenging the
constitutionality of the age classification bears the burden of

"negat[i ng] any concei vabl e basis which m ght support it. Beach,

508 U.S. at 315 (citation and internal quotation marks omtted).

Donahue has not net his burden of establishing that § 58A
Is not rationally related to a legitimte state interest. Edward
P. Cal |l ahan, Director of Human Resources for the BPD, stated in his
sworn affidavit that the BPD supported the City' s adopti on of § 58A
because the age limtation encouraged a long-termcomitnent to the
BPD, ensured the physical fitness of its officers, and reduced

strain on the BPD s pension system On appeal , Donahue does not
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attenpt to discredit the legitinacy of these rationales for § 58A's
age classification. |Indeed, while insisting that the statute nust
be eval uated under a strict scrutiny standard, he concedes that the
"purported 'rational basis' for the age discrimnation containedin
8 58A by the City, even if proffered by the correct |egislative
body (which it was not),” would nmeet . . . the mninmal standards of
rati onal basis."” Notw thstanding Donahue's claimto the contrary,
It does not matter whether the Gty Council actually relied on the
reasons of fered by Call ahan i n adopting 8 58A. See Beach, 508 U. S.
at 315 ("[B]ecause we never require a legislatureto articulate its
reasons for enacting a statute, it is entirely irrelevant for
constitutional purposes whether the conceived reason for the
chal | enged distinction actually notivated the legislature.”). As
Donahue appears to recogni ze, those reasons evince a legitimte
public purpose that is rationally related to 8§ b58A s age
restriction. Hence, we agree with the district court that § 58A
passes constitutional scrutiny. Because Donahue is not eligible
for appointnment to the BPD on account of his age, he does not have
standing to obtain injunctive relief to prevent the operation of

t he consent decree.

I'n other words, Donahue argues that "the justification for §
58A can only be enunciated by the | egislative body pronul gati ng or
i npl enenting the statute,” not by Edward Cal | ahan or the BPD
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B. Additional Claims Advanced in Donahue's Second Amended
Complaint

Donahue argues that the district court erred by refusing
to consider various clains advanced in his Second Anmended
Conpl aint, including clainms for relief pursuant to 42 U S. C 88§
1983, 1985, and 1986; Mass. Gen. Law ch. 151B, and ch. 31; Title
VI1; the United States and Mssachusetts Constitutions, and the
doctrine of equitable estoppel. The defendants respond that the
court appropriately declined to address these cl ai ns because they
appeared for the first tine in Donahue's Second Anended Conpl ai nt

wi t hout the perm ssion of the court.

Donahue cl ai ns that our holding in Donahue | nade cl ear
t hat Donahue was entitled to anend his conpl aint to include a broad
range of additional counts. This argunent m scharacterizes the
scope of our remand order. In Donahue I, we renmanded the case to
the district court to consider whether § 58A obviated Donahue's
standing to seek prospective relief in the formof an injunction
agai nst the federal consent decree. W also directed the district
court to reconsider Donahue's Mtion to Arend the First Amended
Conpl aint, noting that the decision to allow or disallow such an
amendment was "well wthin the district court's discretion.”

Donahue |, 304 F.3d at 121; see also O Connell v. Hyatt Hotels of

P.R, 357 F.3d 152, 154 (1st Cr. 2004) ("W review the denial of
a notion to anmend the pl eadi ngs for an abuse of discretion and wil|l

affirmif any adequate reason for the denial is apparent fromthe
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record."). Although we observed that Donahue m ght have advanced
a claimunder Title VII, we certainly did not require the district
court sua sponte to consider, let alone to allow, the addition of
that or other newclains that were not raised in a notion to amend.
Rat her, we sinply noted that, in light of our remand, the district
court could no |Ionger deny Donahue's notion to anend on noot ness
grounds. Therefore, we directed the district court to determ ne —
in its discretion — whether Donahue's "proposed anmendnents” were
appropri at e. Not ably, Donahue's proposed anendnents did not

i ncl ude the new cl ai ns that Donahue now seeks to advance.

After the service of responsive pleadings, a party nay
amend his or her conplaint "only by |eave of the court or by
witten consent of the adverse party.” Fed. R Cv. P. 15(a).
Yet, on renmand, Donahue never noved the district court to add new
clains beyond those raised in his earlier notion to anend.
Moreover, at the status conference held by the district court to
address the scope of this case on renmand, Donahue's counsel never
mentioned Title VII, ch. 151B, or the other counts that |ater
appeared i n Donahue's Second Anended Conpl aint. Nor did he object
when the attorney for the defendants framed the issues on renand
as: 1) whether 8 58A is still in force in the Cty of Boston; 2)
whet her it applies to Donahue; and 3) whether it is constitutional.
Rat her, he agreed to file an anmended conpl aint that woul d provide

the basis for addressing those specific issues. The district
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court's order issued at the conclusion of the status conference
al | oned Donahue's Mdtion to Arend the First Amended Conplaint so
described; it did not invite the addition of any other clains that
m ght occur to the plaintiff. Finally, in its opinion granting
summary judgnent for the defendants, the district court expressly
declined to consider the new clains purportedly advanced in the
Second Anended Conpl aint, noting that "[a]lthough the parties make
a nunber of argunents in their briefs, this court believes that §
58A' s effect on Donahue's candidacy is the only remai ning i ssue in

t he case.”

In short, the district court did not abuse its
consi derabl e discretion in declining to expand the scope of this
case beyond the issues presented on remand and rai sed i n Donahue's
previ ous notion to anend, particularly as Donahue never sought the
district court's |leave to add those newclains prior to the filing

of his Second Anmended Conplaint.® See, e.q., Wagner v. Daewoo

8 Although Donahue's Mtion to Amend the First Anmended
Conpl aint vaguely alluded to "alleged retaliatory aspects of the
Def endants' acti ons agai nst the Plaintiff" and separately nenti oned
"addi ti onal Counts under the provisions of 42 U.S.C. § 1983," those
vague references did not cone close to presenting the conprehensive
§ 1983 retaliation claim that appeared for the first time in
Donahue' s Second Amended Conpl aint. Mreover, Donahue filed his
notion to amend in Cctober 2001, about a nonth before the Mayor of
Boston al l egedly retal i ated agai nst Donahue by refusing to sign the
home rul e petition passed by the City Council. That refusal is the
core of Donahue's retaliation count in his Second Anmended
Conpl ai nt . Therefore, the district court did not grant Donahue
| eave to include the § 1983 retaliation claimin his Second Arended
Conpl ai nt when he allowed the notion to anend.
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Heavy Indus. Am Corp., 314 F. 3d 541, 542 (11th Cr. 2002) ("A

district court is not required to grant a plaintiff |eave to anend
hi s conpl ai nt sua sponte when the plaintiff, who is represented by
counsel, never filed a notion to amend nor requested | eave to anmend

before the district court.").

III.

The def endants request that we dism ss with prejudice the
claims included in Donahue's Second Anmended Conplaint that were
never properly presented to or considered by the district court.
They further ask us to find Donahue's appeal frivol ous and sanction
him pursuant to Fed. R App. P. 38. Those requests are deni ed.
However, for the reasons stated herein, the decision of the

district court is affirmed.

So ordered.
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