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DYK, Circuit Judge. The issue on the governnent’s appeal is
whet her the term“specially designed” as used in 15 C F. R § 399.1,
Supp. 1 (1988) (now 15 C.F.R 8 774, Supp. 1 (2004)), 1is
unconstitutionally vague.

Def endants VWalter L. Lachman, Maurice H Subilia, Jr., Fiber
Materials, Inc. (“FM”), and Materials International, Inc., were
convicted in the United States District Court for the District of
Massachusetts on charges of violating and conspiring to violate the
Export Adm nistration Act of 1979, Pub. L. 96-72, 93 Stat. 503
(codified at 50 U. S.C. app. 8 8§ 2401-2420 (2000)) (“EAA"), and its
i mpl ementing regulations.® The alleged violation consisted of
exporting a control panel for a hot isostatic press (“H P’) w thout
the necessary export license required by the EAA and its
regul ations. The question under the regulation was whether the
control panel was “specially designed” for use with an enbargoed

HP. See 15 C.F.R § 399.1, Supp. 1 (1988).

After trial, the district court granted a notion for acquittal

notw t hstandi ng the verdict, pursuant to Federal Rule of Crim nal

' The EAA expired in 1994, was briefly renewed by Congress in
2000, and expired again in 2001. See 50 U.S.C. app. § 2419. Its
provi sions have been carried forward by executive order under the
authority of the International Enmergency Econom c Powers Act, 50
US. C 8 1701 et seq. See 59 Fed. Reg. 43437 (Aug. 23, 1994); 66
Fed. Reg. 44025 (Aug. 22, 2001); 67 Fed. Reg. 53721 (Aug. 16
2002); 68 Fed. Reg. 47833 (Aug. 11, 2003); 69 Fed. Reg. 48763 (Aug.
6, 2004). The defendants do not nake any argunent that the EAA and
its regulations are inapplicable due to the expiration of the
original statute.
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Procedure 29(c), on the ground that the EAA regulation and, in
particular, the term “specially designed” as wused in the

regul ation, was unconstitutionally vague. United States .

Lachman, 278 F. Supp. 2d 68 (D. Mass. 2003). W hold that the
appl i cabl e EAA regul ation was not unconstitutionally vague and,
accordi ngly, vacate the judgnent of acquittal. Wth respect to the
def endants’ cross-appeal, we remand to the district court to rule
on the defendants’ conditional notion for a newtrial in |ight of
our construction of the statute and our decision on the vagueness

i ssue.

A

The EAA is designed “to restrict the export of goods and
technol ogy which would nake a significant contribution to the
mlitary potential of any other country . . . which would prove
detrinental to the national security of the United States.” 50
U S C app. 8 2402(2)(A. The EAA requires exporters to obtain a
“validated license” before exporting commodities listed in the
regul ations promulgated by the Secretary of the Departnent of
Commerce (" Comrerce”). 1d. 8§ 2403(a). Commerce’ s regul ations

t henmsel ves include simlar |license requirenents. See generally 15

CFR 8 372.1 (1988). It is a crimnal offense to know ngly

violate or conspire to violate the EAA or its regul ations. 50



U S . C app. 8 2410(a). WIIful violations incur an even greater

penalty. 1d. § 2410(b).

Commerce has pronul gated a “Control List” of all conmodities
subject to export controls under the EAA and requiring a valid
license for export. |d. 88 2403(b), 2404(c)(1).2 Qur concern is
with the Control List as it existed in 1988. |In the 1988 Control
List® each regulated compbdity was assigned an Export Control
Classification Nunmber ("ECCN'), indicating the commodity’'s
characteristics, its functions, the reasons for its control, and
its export licensing requirenents. Commodities not |isted were not
regul ated by the EAA. Al though each exporter was responsible for
classifying its own goods, an exporter could request an advisory
opi nion from Commerce’s Bureau of Industry and Security regarding
whet her a particular itemwas subject toregulation and, if so, its

appropriate ECCN classification. 15 CF.R § 748.3(a) (2004).
B

The defendants in this case were charged with “know ngly and

willfully” violating and conspiring to violate the EAA and its

> This control list does not include comodities exclusively
controlled for export by agencies other than the Departnent of

Commerce. 15 C.F.R § 738.1 (2004).

> The Commerce Control List was fornmerly known, between 1988-
1991, as the Comodity Control List. See 56 Fed. Reg. 42824 (Aug.
29, 1991). The current version of the Control List is at 15 C F. R
8§ 774, Supp. 1 (2004), while the version relevant at the time of
the events at issue here may be found at 15 C.F. R 8§ 399.1, Supp.
1 (1988). We refer in this opinion to the 1988 |ist.
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regul ations by exporting a H P control panel to India “wthout
having first obtained the required validated export |icense” from
Commer ce. (J.A at 88-89.) The defendants admittedly did not
request or secure an individual license. The question is whether

they were required to secure one.*

A HP is a piece of “equipnment capable of pressurizing a
closed cavity . . . to create equal pressure in all directions
within the cavity upon workpiece or material.” 15 CF. R § 399. 1,

Supp. 1 (1988). Material exposed to this process densifies, and,

inparticular, carbon/carbon material “becones suitable for use in
rocket conponents, including ballistic mssiles wth nuclear
capability.” Lachman, 278 F. Supp. 2d at 73. In 1988, H Ps

“possessing a chanber cavity with an inside dianeter of 127 mm (5
inches) or nore” (a “larger H P") were covered by the Control List
and assigned an ECCN 1312A classification. 15 CF.R 8§ 399.1

Supp. 1 (1988). A license was required for the export of |arger

H Ps and all “specially designed . . . conponents, accessories and
controls therefor.” Id. The reasons for control of such
cormodities were “[n]ational security [and] nucl ear  non-
proliferation.” 1d.

*1f the export of a good does not require an individually

validated license, then a general Ilicense wusually attaches
automatically. See generally, Lachnman, 278 F. Supp. 2d at 72. For
sinplicity in the text we use the shorthand “license” to refer to
the requirenent for an individual |icense.
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C.

The EAA and its inplenenting regul ati ons were adopt ed agai nst
the background of an international reginme for the control of
strategic materials adm nistered by the Coordinating Commttee on
Multilateral Export Controls ("COCOM). See 50 U. S.C app.
§ 2404(i). COCOMwas a “nultilateral organi zation that cooperated
in restricting strategic exports to controlled countries.”® 15
CFR 8 772.1 (2004). In particular, COCOM created “a |ist of
strategic comodities which were to be enbargoed for shipnment to

Communi st Bl oc countries” (“COCOM List”). Peter Swan, A Road Map

t o Under standi ng Export Controls: National Security in Changing

d obal Environment, 30 Am Bus. L.J. 607, 619 (1992). “Recogni zing

the ineffectiveness of unilateral controls and the inportance of
uni form enforcenment neasures to the effectiveness of nultilateral
controls,” the EAA mandated United States involvenent in COCOM

See 50 U.S.C. app. 8 2404(i). The EAA export control system was
coordinated with the COCOM regi me. For exanple, when the letter

“A” appeared at the end of the ECCN for an item on the Control

List, it indicated that the classification was “nultilaterally
controlled.” 15 CF.R 8§ 399.1(f)(2) (1988). The particul ar
regul ation invol ved here bore a letter designation “A " indicating

that its source was the COCOM Li st.

> COCOM was of ficially disbanded on March 31, 1994. 15 C. F. R
§ 772.1 (2004).
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D.

In 1985 t he defendants first contracted with the gover nnment of
India to supply a H P of 18 inch cavity dianeter and a control
panel . ° This contract was anmended in January 1987 such that
def endants woul d i nstead supply the I ndian governnment with a H P of
4.9 inch cavity dianeter, which was unregul ated. On the sane day
as the anendnent, however, defendant Subilia, President of FM,
signed a letter stating that the subsystens delivered with the 4.9
inch H P, including the control panel, would have “added capacity

to provide for future expansion . . . to |larger vessel size.”
In April of 1988, the defendants shipped a HP with a 4.9 inch
di aneter cavity and an acconpanying control panel. Al though the
control panel could be used with a 4.9 inch HP, it was desi gned so
that it would also control a HP with a dianeter larger than 5
inches, i.e., one that was covered by the Control List. In Apri
of 1991, the defendants’ engineers connected the control panel to
a HP with a dianmeter larger than 5 inches. This larger H P had
been procured by the defendants froma third-party manufacturer in

Switzerland. There is no contention that a |license was required

for this larger H P because it originated fromSw tzerl and.

¢ The evidence set forth bel ow was contested on a nunber of
points. On review from a judgnment of acquittal, we evaluate the
evidence in the light nost favorable to the prosecution. United
States v. Pinental, 380 F.3d 575, 584 (1st Cir. 2004). The facts
as stated are based on assunptions favoring the United States.
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In 1993 t he governnent charged the defendants with “know ngly
and wil I fully conspir[ing] and agree[ing] with each other . . . to
export and cause to be exported fromthe United States” the control
panel, without the required license. The governnent argued that
the control panel required a validated | i cense because it qualified
as “specially designed . . . accessories and controls” for an

enbar goed | arger H P

At the trial, on the “specially designed” question, the
gover nment presented evi dence t hat def endant Subilia had i nstructed
FM’'s engineers to base the control panel’s design on that of a
panel used to operate 20 inch H Ps. The governnent al so presented
evi dence that the control panel which was exported had five heating
zone controllers and that the 4.9 inch H P defendants exported only
had two heating zones. The governnent showed as well that the
defendants had ordered a switch for the control panel, which
permtted the disabling of three of the five heating zone
controllers or alternatively the use of the panel with a unit with

nore than two heating zones.

There was al so significant dispute regarding the | egal neani ng
of the phrase “specially designed” in ECCN 1312A Thi s phrase
appeared t hroughout the 1988 Control List, being used to describe
the controlled itenms in nore than 100 instances. The governnent
contended that the term*“specially designed” included all controls

that were designed so that they could be used with regul ated HI Ps,
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whet her or not such controls could al so be used with non-regul at ed

H Ps. See Lachman, 278 F. Supp. 2d at 74-75. The defendants, on

the other hand, argued that the term enconpassed only those

control s designed exclusively for use with an enbargoed H P.

“Inreliance uponthe . . . pre-trial affidavits regarding the
Conmer ce Departnent’s understanding of the meaning of ‘specially
designed’ as used in ECCN 1312A (which . . . was consistent with a
plain nmeaning definition of the term, and in the absence of any
then conpelling contrary evidence on this point,” the district
court rejected the defendants’ request for an exclusive use jury
charge. 1d. at 77. Instead, the district court judge instructed

the jury as foll ows:

You should consider that an item or comodity 1is
specially designed within the neaning of the regulation
if it is designed for a special purpose. . . [which] does
not nmean designed for an exclusive purpose. That is to
say, you could have a . . . control that can run a 4.9
inch HP and can also run a H P over five inches. It
doesn’t have to be exclusively for that. . . . [Y]ou can
find that a control panel such as the one at issue here
was specially designed for a [regulated HP] even if you
find that the panel could have been used for other
purposes . . . so long as anong t he purposes for which it
was designed was the intent to control a [regul ated Hi P]
and it had the effective capacity to do so when it was
shi pped. ’

" Regarding the EAA's scienter requirenent, the judge
instructed the jury that in order to convict they had to find
that each defendant here intentionally violated or conspired to
violate a known | egal duty or, in other words, that each knew t hat
the control panel that we’'re tal king about here that was being
exported in April of 1988 required an individual validated |icense
and, yet, know ng that, neverthel ess, they undertook to export it
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The defendants were convicted on all counts, and they tinely
filed a notion for acquittal notw thstandi ng the verdict or, in the
alternative, for anewtrial, pursuant to Rules 29(c) and 33 of the
Federal Rules of Crimnal Procedure. The defendants’ notion argued
(1) that the jury instructions erroneously defined “specially
designed”; (2) that ECCN 1312A was voi d for vagueness; (3) that the
def endants were deprived of a fair trial because expert testinony
regardi ng the definition of “specially designed” was not adm tted,
and (4) that there was insufficient evidence to find (a) that the
def endants viol ated a known | egal duty or conspired to violate the
export laws, (b) that the control panel “was a ‘control’ within the
nmeaning of ECCN 1312A,” (c) that the control panel “could
effectively control a large HHP within the neaning of the court’s
definition of ‘specially designed ,” and (d) that the district of
Massachusetts was an appropriate venue for the litigation. (J.A

at 474-99.)

without one. . . . [Good faith is a defense to this charge. |If
any one of the defendants under your consideration believed in good
faith that he was acting properly, even if he was m staken or he
was negligent, or he acted t hrough i nadvertence, that defendant may
not be found guilty.

Because neither side challenges this instruction on appeal, we
have no occasion to consider whether the trial judge correctly
stated the scienter requirenents of the EAA. W reserved this sane
issue in our earlier decision in this case. United States v.
Lachman, 48 F.3d 586, 594 (1st Cir. 1995). See generally United
States v. Shetterly, 971 F.2d 67, 73 (7th Cr. 1992).
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In the course of post-trial proceedings, with few exceptions
(noted below), both the defendants and the governnent relied
exclusively on non-public sources to support their differing
interpretations of “specially designed” and the vagueness issue.
The defendants’ post-trial subm ssions included newinternal COCOM
docunents as well as new affidavits of former and current Commerce
officials, supporting the contention that “specially designed” was

under stood to nean excl usively designed.

The nost central of the defendants’ post-trial subm ssions
were the official mnutes of a 1975 COCOM neeting, which the
defendants had obtained in connection with another trial in
Ger many. These neeting mnutes addressed “machines specially
designed for making gas turbine blades” and “machines specially
designed for the manufacture of jet engines.” Lachman, 278 F.
Supp. 2d at 81 (internal alterations omtted). To a |large extent,
the mnutes reflected the United States delegation’s statenents
that “it was standard practice in the context of [the COCOM Li st]
to make use of the term ‘specially designed and that [COCOM had
resorted to it in a nunber of cases when it had been difficult to
define exactly the equipnents it was desired to enbargo” and that
the term was used to nean “an equipnent used solely for a

particul ar purpose.” |d.

In light of the post-trial subm ssions, the district court

granted the defendants’ notion for acquittal notw thstanding the
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verdi ct. The district court concluded that the definition of
“specially designed” that it wused in charging the jury was
“fundanentally wong.” Id. at 89. It held that the term was
anbi guous and that Conmerce had enployed “a nunber of conpeting
interpretations for the term ‘specially designed in ECCN 1312A."
Id. at 90. Enphasizing that Comrerce bore the responsibility to
settle on one interpretation of the term the court explained that
Commerce “has yet to neet that obligation with respect to ECCN

1312A sufficiently for purposes of crimnal prosecution.” 1d.

The court then considered whether ECCN 1312A was void for
vagueness in all its applications. On this question, the court
hel d that the regulation failed to give constitutionally sufficient
notice and to neet the obligation of fair enforcenent. The court
concl uded that although it had “no doubt . . . that the defendants
here sought —for their own private econoni ¢ advant age and heedl ess
of the national security interest of this country —to exploit
i nprecision in the regulatory reginme for controlling exports,” it
could not sustain the conviction “in the face of the defendants’
adequat el y devel oped void-for-vagueness challenge.” 1d. at 97.
The district court failed to rule on the defendants’ notion for a

new trial.8

® The trial judge denied a separate notion for a new trial
brought by one defendant on the ground that the trial court failed
to make an inquiry about a potential conflict of interest.
Lachman, 278 F. Supp. 2d at 70 n.1
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The governnent tinmely appealed the post-trial judgnent of
acquittal, and the defendants cross-appealed the district court’s
failure to issue a conditional ruling on their newtrial notion as

requi red by Rule 29(d)(1).°
.

The defendants raise a challenge to the jurisdiction of this
court that we nust consider before addressing the nerits of the
governnment’s appeal. The first paragraph of the Crim nal Appeals
Act, dealing with the dism ssal of indictnments, allows governnent

“appeal s whenever the Constitution would permt.” United States v.

Wlson, 420 U. S. 332, 337 (1975); see 18 U.S.C. 8§ 3731 (2000). The
def endants argue that the governnent’s appeal should be dism ssed
because the Doubl e Jeopardy Cl ause prohibits the governnent from

appealing the district court’s judgnent of acquittal. W disagree.

The def endants argue that had t he COCOM m nutes been adm tted
before the jury verdict, the trial judge would have granted thema
pre-verdi ct judgnment of acquittal that woul d have been unappeal abl e

under Burks v. United States, 437 U S. 1 (1978). The defendants

contend that the governnent should not be able to transform an
unappeal abl e pre-verdict acquittal into an appeal abl e post-verdi ct

acquittal sinply by unlawfully w thhol di ng exonerative evi dence.

 As noted above, the case has previously appeared in this
court on an interlocutory appeal by the governnent. This court
hel d that the trial judge did not abuse his discretion in excluding
13 governnent exhibits. Lachman, 48 F.3d at 594.
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The defendants m sunderstand the holding of Burks and the
trial judge's acquittal in this case. In Burks, the Court of
Appeal s for the Sixth Grcuit had vacated a conviction because the
evi dence had been insufficient to convict. The court of appeals
then remanded to the district court with instructions to consider
whet her to enter a judgnment of acquittal or order a newtrial. The
Suprene Court held that these remand instructions were inproper.
The district court was required to enter a judgnment of acquittal
because the “appell ate reversal nean[t] that the governnment's case
was so lacking that it should not have even been subntted to the
jury. Since we necessarily afford absolute finality to a jury's
verdict of acquittal--no matter how erroneous its decision--it is
difficult to conceive how society has any greater interest in
retrying a defendant when, on review, it is decided as a matter of
|aw that the jury could not properly have returned a verdict of

guilty.” 1d. at 16 (enphasis in original).

However, Burks explicitly stated that “reversal for trial
error, as distinguished from evidentiary insufficiency, does not
constitute a decision to the effect that the governnent has failed
to prove its case. . . . Rather, it is a determnation that a
def endant has been convicted through a judicial process which is
defective in sone fundanental respect, e.g., . . . incorrect

i nstructions.” Id. at 15; see also United States v. Scott, 437

US 82, 96 (1978) (“Were the court, before the jury returns a
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verdict, enters a judgnent of acquittal pursuant to Fed. Rule Crim
Proc. 29, appeal will be barred only when ‘it is plain that the
District Court . . . evaluated the Governnent's evidence and
determined that it was legally insufficient to sustain a

convi ction. (quoting United States v. Martin Linen Supply Co.

430 U. S. 564, 572 (1977)). Thus the Court stated in Lockhart v.
Nel son, 488 U. S. 33 (1988), that Burks bars retrial only when an
acquittal is based “on the sole ground that the evidence was

insufficient to sustain the jury's verdict.” [d. at 39.

The defendants appear to argue that even if the issue of
constitutional vagueness is an issue of law, it depends on
underlying findings of historical fact. W do not view Burks and
its progeny as holding that the Double Jeopardy C ause is
i nplicated by such fact-finding. The bar of Double Jeopardy
attaches only where the acquittal involves “a resolution, correct

or not, of sonme or all of the factual elenents of the offense

charged.” Martin Linen, 430 U. S. at 571 (enphasis added).

The trial judge here found that the regulation was
unconstitutionally vague. This is a legal determnation that is
I ndependent of the sufficiency of evidence. Declaring that the
regulation is unconstitutionally vague is not a “decision to the
effect that the governnment has failed to prove its case.” Burks,
437 U.S. at 15. The district court’s historical fact findings

here, even if pertinent to the constitutional issue, are irrel evant
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to the “elements of the offense charged.” Martin Linen, 430 U S.

at 571. Because the judgnent of acquittal was based on the | egal
conclusion of a constitutional defect in the regulation, we have

jurisdiction to review the judgnent of acquittal.
[l

On the nerits, we consider whether the district court properly
granted the defendants’ notion for a judgnent of acquittal based on
a legal determnation that ECCN 1312A is void for vagueness. The
determ nation that a regulation is unconstitutionally vague is

revi ewed wit hout deference. United States v. Hussein, 351 F.3d 9,

14 (1st Gr. 2003). This review requires us to decide two
questions: first, we nust construe the neaning of the term

“specially designed” in ECCN 1312A.1° Second, we nust determ ne

" Contrary to the governnent’s contention, United States v.
Cabrera, 208 F.3d 309 (1st GCr. 2000), does not decide the
interpretation of the term “specially designed” in a dual use
situation, even under the statute in Cabrera. In Cabrera the
def endant was convi cted of possessing a docunent-maki ng “i npl enment
or inpression specially designed or primarily used for making .

. a false identification docunent,” in violation of 18 U S. C
§ 1028(a)(5). Id. at 311. The defendant in Cabrera argued that
his conmputer, printer and scanner were not uniquely suited to
maki ng fal se identification docunents. Inrejecting this argunent,
the court nerely noted that “the system also included digitized
tenpl ates of various official identification docunents,” and that
a “jury view ng this paraphernalia as a whol e coul d reasonabl y have
deened the system specially designed for mking a false
identification docunent.” [d. at 313-14 (internal quotations and
alterations omtted). Nothing in Cabrera indicates one way or the
ot her whet her “specially designed” enconpasses an excl usive use or
a multiple use definition. Nor do we find the Suprene Court’s
decision in Village of Hoffman Estates v. Flipside, Hoffman
Estates, Inc., 455 U S 489, 501 (1982), finding the phrase
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whet her the regulation is void for vagueness under the construction

we have adopt ed.

We begin our analysis with the |anguage of ECCN 1312A. See

Wllianms v. Taylor, 529 U S. 420, 431 (2000). “The Suprene Court

has repeat edl y enphasi zed t he i nportance of the plain nmeaning rul e,
stating that if the | anguage of a statute or regulation has a plain
and ordi nary nmeani ng, courts need | ook no further and shoul d apply

the regulation as it is witten.” Textron lnc. v. Comrmir, 336 F.3d

26, 31 (1st Cir. 2003) (citing Conmir v. Soliman, 506 U.S. 168, 174

(1993); United States v. Ron Pair Enters., 489 U. S. 235, 241-42

(1989); Gtlitz v. Commir, 531 U.S. 206, 220 (2001)).

Dictionaries of the English | anguage are a fundanental tool in
ascertaining the plain neaning of terns used in statutes and

regul ations.' See, e.qg., Carey v. Saffold, 536 U S 214, 219-20

(2002); see also Textron, 336 F.3d at 32. The first definition of

“special” provided by Webster’s Third New I nternational D ctionary

is “distinguished by some unusual quality.” Wbster’s Third New

International Dictionary of the English Language 2186 (3d ed. 1961)

“designed . . . for wuse” not to be unconstitutionally vague,
instructive in construing the term*“specially designed.”

" For this purpose we |look to dictionaries in use prior to or
cont enpor aneous with the enactnent of the statute or regulation.
See Lamar v. United States, 241 U. S. 103, 113 (1916).
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(1986 prtg.) (“Webster’s Dictionary”). The Oxford English
Dictionary i ncludes a definition of “special” as “[m arked of f from
others of the kind by some distinguishing qualities or features.”

9 A New English Dictionary 542 (Oxford 1919 & Supp. 1986) (“Oxford

English Dictionary”). These definitions support the governnent’s
position because the control panel at issue had distinguishing
features that rendered it suitable for the larger HP. On the
other hand, there are alternative definitions of “special” that
tend to support the defendants’ narrower construction of “specially
designed.” For exanple, Webster’s Dictionary provides definitions
such as “3a: relating to a single thing or class of things,”

Webster’'s Dictionary at 2186, and the Oxford English Dictionary

i ncl udes definitions such as “affecting or concerning a single
thing” and “[h]aving close, intimate or exclusive connexion or
relationship with one . . . thing (or set of these),” Oford

English Dictionary at 542. The definitions of “design” are nore

uni form Webster’s Dictionary provides such definitions as “to
create, fashion, execute, or construct according to plan” and “to
pl an or produce with special intentional adaptation to a specific

end.” Wbster's Dictionary at 611

The dictionaries thus support two different definitions of
“specially designed”: (1) a broader definition enconpassing itens
designed with properties that enable them to be used for a

particul ar purpose, but capable of use for other purpose as well,
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and (2) a narrower definition enconpassing only itens designed
exclusively for a certain purpose. In interpreting statutes we
nmust adopt the definition nobst consistent with the statute’'s

pur pose. See, e.qg., Holloway v. United States, 526 US 1, 9

(1999) (noting that “statutory |anguage should be interpreted
consonant with ‘the provisions of the whole law, and . . . its

object and policy’” (quoting John Hancock Mut. Life Ins. Co. v.

Harris Trust and Sav. Bank, 510 U.S. 86, 94-95 (1993))); Chapman v.

Houston Welfare Rights Org., 441 U S. 600, 608 (1979) ("As in al

cases of statutory construction, our task is to interpret the words
of these statutes in light of the purposes Congress sought to

serve."); Kokoszka v. Belford, 417 U S. 642, 650 (1974); see also

Gen. Dynamics Land Sys., Inc. v. dine, 124 S. C. 1236, 1245

(2004) (interpreting the Age D scrimnation in Enploynent Act of
1967 “in light of the statute's manifest purpose”); Johnson v.

United States, 529 U. S. 694, 710 n. 10 (2000) ("CQur obligationis to

give effect to congressional purpose so |ong as the congressional
| anguage does not itself bar that result.”). W also construe a
regulation in light of the congressional objectives of its

underlying statute. See McCQuin v. Sec’'y of Health & Human

Services, 817 F.2d 161, 174 (1st Cr. 1987). W nust therefore
| ook to the purpose of the EAA to determ ne which definition of
“specially designed” is nost consistent with the intent of

Congr ess.
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2.

The goal s of Congress in enacting the EAA are not difficult to
ascertain. The EAAitself begins with an expansive description of
“Congressi onal findings” and continues with an even | onger section
devoted t o “Congressi onal declaration of policy.” These provisions
make cl ear that the EAA was designed to ensure that exports do not
detrinentally affect the national security of the United States,
while not unduly restricting legitinmate trade and, in particular,
United States exports. 50 U S.C. app. 8 2401. The act repeatedly
enphasi zes that “[e] xport of goods or technol ogy without regard to
whet her they nmake a significant contribution to the mlitary
potential of individual countries or conmbinations of countries nay

adversely affect the national security of the United States,” id.

§ 2401(5); see also id. 8§ 2401(8), 2402(9). ECCN 1312A
specifically states “[n]ational security” as the reason for control
of HHPs. See 15 CF.R 8 399.1, Supp. 1 (1988). The EAA also
explains that the “ability of the United States citizens to engage
in international comrerce is a fundanmental concern.” 50 U S C

app. 8§ 2401(1).

The EAA' s concern for national security is of acute rel evance
inthis case. The term*“specially designed” appeared nore than 100
tinmes on the Control List in 1988 and represents a fundanental
concept used in export control. G ven the depth of concern for

national security in the EAA, it would hardly serve this statutory
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pur pose to adopt a definition of “specially designed” that excl udes
any itemdesi gned for use with enbargoed commodi ti es but capabl e of
use with commodities that were not enbargoed. An item “specially
designed” to activate or conpl ete an enbargoed commodity can “nmake
a significant contribution to the mlitary potential” of another
country and threaten “the national security of the United States,”
i rrespective of whether it is al so capable of interacting with non-
enbargoed itenms. An exclusive use definition would permt easy
evasi on of the regulation through the deliberate design of itens
that inplicate national security concerns so that they have both
permtted and prohibited uses. This is clear fromthe very facts
of this case, where the exported control panel wth dual
capabilities was attached by the defendants to an enbargoed H P in
I ndi a. Thus, statutory and regulatory concerns wth national
security cannot be achieved if the regulation is construed to all ow
the exportation of controls designed to be used w th enbargoed
coomodities so long as they had other potential uses. See
Hol | oway, 526 U. S. at 9 (rejecting the defendant’s construction
because it “woul d exclude fromthe coverage of the statute nost of

t he conduct that Congress obviously intended to prohibit”).

We conclude that this central purpose of the EAA requires us
to construe “specially designed” in the regulation to include
controls designed to be used with regulated H Ps even though they

are capabl e of use with non-regulated HHPs. A device is “specially

-21-



designed” for wuse wth an enbargoed conmodity if it is
intentionally created for use, and in fact capable of being used,
with the enbargoed commodity. At the sanme tinme, this definition
does not extend the enbargo to devices sinply because they could in
theory be used with enbargoed commodities, thus ensuring that

| egiti mate exports are not prohibited. *?
3.

The defendants raise a nunber of argunents agai nst adopting
the forgoing construction of the term*“specially designed.” 1In a
letter submtted under Rule 28(j) of the Federal Rul es of Appellate
Procedure, they argue “that ‘specially designed in ECCN 1312A nust
be construed as a ‘technical termof art’ derived from Depart nent
of Conmerce and COCOM custom and usage, and not from a plain
di ctionary neaning.” The defendants maintain that an excl usi ve use
definition of “specially designed” is evidenced by affidavits of

former regulators and industry participants regarding the export

2 Because we find the statute and regul ation clear in |ight of
their declared purpose, the rule of lenity does not apply. See
Reno v. Koray, 515 U S. 50, 64-65 (1995 (“The rule of lenity
applies only if, after seizing everything from which aid can be
derived, we can make no nore than a guess as to what Congress
I ntended.” (internal quotations and citations omtted)).
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i ndustry’s understanding of the term?® W do not find these

sour ces persuasi ve.

To be sure, there are instances where a statutory or
regulatory term is a technical term of art, defined nore
appropriately by reference to a particular industry usage than by

the usual tools of statutory construction. See, e.qg., MDernott

Int’l, Inc. v. Wlander, 498 U S. 337, 342 (1991); La. Pub. Serv.

Commin v. FECC, 476 U.S. 355, 371-372 (1986); Corning G ass Wrks v.

Brennan, 417 U. S. 188, 201-02 (1974). Thus it is well-settled, for

exanple, that “in the interpretation of the revenue | aws, words are

to be taken . . . according to their comercial designation, if
that differs fromthe ordi nary understandi ng of the word.” Lutz v.
Magone, 153 U.S. 105, 107 (1894). However, this canon of

construction requires the disputed termto actually be a technical
termof art. Thus, the Court in Geenleaf v. Goodrich, 101 U S.
278, 284-85 (1879), held that although “the comrercial designation
of an article anong traders and inporters . . . fixes its character
for the purpose of the tariff laws[,] . . . [t]he phrase ‘of
simlar description’” is not a conmmercial term” There has been no

showi ng that the term“specially designed” has a technical neaning

B See, e.qg., J.A at 613 (affidavit of fornmer Commerce
official stating that “specially designed” neant parts, conponents,
accessories or controls “were peculiar to and solely used” with the
enbargoed iten); J.A at 517 (affidavit of fornmer consultant to
exporters stating that “specially designed” covered “components
which could be used with an ‘export controlled” item and no
ot her.”).
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in arelevant industry. Rather, the defendants have submtted as

evi dence statenents as to the conmpn legal interpretation of the

termin 1988. This is not the sane as identifying a technical term

of art.?

Second, while the defendants appear to recognize that the
regul ati on shoul d not be construed based on an agency’s i nfornal
non-public understanding, the district court, in reaching the
interpretation reflected in the jury instructions relied on
evi dence concerning the agency’'s internal understanding of the
regul ation. The defendants now call our attention to post-tria
affidavits that suggest Commerce officials within the agency
internally gave the terma contrary interpretation and affidavits
as to statenents made by Commerce officials at industry sem nars
al so suggesting a contrary interpretation. These views of Commerce
officials are sinply irrelevant to our interpretive task. Agencies
do have an inportant role to play inthe interpretation of statutes

and regul ati ons under Chevron and rel ated doctrines. See Chevron

US. A Inc. v. Natural Res. Def. Council, lInc., 467 U.S. 837

(1984); United States v. O eveland Indians Baseball Co., 532 U. S.

14 There i s anot her canon of construction that if Congress uses
a legal termof art in a statute, “it presunmably knows and adopts
the cluster of ideas that were attached to each borrowed word in
the body of learning fromwhich it was taken and the nmeaning its
use w Il convey to the judicial mnd unless otherw se instructed.”
Morissette v. United States, 342 U. S. 246, 263 (1952). However
this canon is not inplicated here because there has been no show ng
that the regul ati on adopted a wel |l -accepted and pre-existing | egal
understanding of the term “specially designed.”
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200, 220 (2001); Auer v. Robbins, 519 U S. 452, 461 (1997). But we

| ook to agency interpretations only when the statute or regul ation
remai ns anbi guous after we have enployed the traditional tools of

constructi on. See Chevron, 467 U.S. at 843 n.9 (“If a court,

enploying traditional tools of statutory construction, ascertains
that Congress had an intention on the precise question at issue,
that intention is the |aw and nust be given effect.”); see also

Gen. Dynamics, 124 S. C. at 1248 (“Even for an agency able to

claimall the authority possible under Chevron, deference to its
statutory interpretation is called for only when the devices of
judicial construction have been tried and found to yield no clear
sense of congressional intent.”). Here, we have concl uded that the
regulation is not anbiguous when construed in light of the

statutory purpose.

In any event, agency interpretations are only relevant if they
are reflected in public docunents. The Adm nistrative Procedure
Act, 5 U S.C. 8 551 et seq, provides that “agenc[ies] shall make
available to the public . . . substantive rules of general
applicability adopted as authorized by law, and statenments of
general policy or interpretations of general applicability
formul ated and adopted by the agency.” 1d. § 552(a)(1)(D) (2000).

So too, under Chevron, the Suprene Court has nade clear that
informal agency interpretations of statutes, even if public, are

not entitled to deference. See generally United States v. Mad
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Corp., 533 U S 218 (2001). Wiile this is not a situation
involving the interpretation of a statute, the same requirenments of
public accessibility and fornality are applicable in the context of
agency interpretations of regulations. For exanple, in Runsfeld v.

United Technol ogies Corp., 315 F.3d 1361, 1369 (Fed. G r. 2003),

the court held that testinony of fornmer nenbers of the Cost
Accounting Standards ("CAS') board as to the understanding of the
CAS regulations was irrelevant to the construction of those

regul ati ons. See Chrysler Corp. v. Brown, 441 U. S. 281, 302 (1979)

(“Interpretive rules are issued by an agency to advise the public

of the agency's construction of the statutes and rules which it
adm ni sters.” (enphasis added) (internal quotations and citations

omtted)).

The non-public or informal understandi ngs of agency officials
concerning the neaning of a regulation are thus not relevant. The
affidavits here of former and present agency officials as to the
agency’ s non- publ i c understandi ng of the regul ati on do not renotely
satisfy the requirenments of formality and public accessibility.
The statenments made by governnent officials at industry sem nars
(upon which the defendants also rely), although public, are also
not the kind of formal agency statenents that are entitled to

def er ence.

Third, the defendants appear to argue that the term*“specially

desi gned” should be construed to be given the sanme neaning as is
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used in the COCOM regine. We recognize that statutory and
regul atory |anguage should be construed in consonance wth

i nternational obligations when possible. See, e.qg., Winberger v.

Rossi, 456 U. S. 25, 32 (1982); Murray v. The Charm ng Betsy, 6 U.S.

(2 Cranch) 64, 118 (1804). W also recognize that the EAA itself
envisions overlap with COCOM see 50 U. S.C. app. 8 § 2404(i),
2402(3), and ECCN 1312A was transposed fromthe COCOM Annex, see 15
CFR 8 799.1(b)(4) (1992). However, the COCOM List does not
define the term*“specially designed.” Rather, the defendants point
to Cormerce officials’ statenments regardi ng the comonly under st ood
definition at COCOM and to statements by the United States
del egation during COCOM neetings. These sources suffer fromthe
same shortcom ng as the defendants’ evi dence addressi ng the conmmon
understanding at Conmerce. They do not reflect publicly
communi cated or publicly accessible definitions. |In fact, before
the trial court the governnent insisted that the 1975 COCOM neeti ng
m nutes remain classified, and provided a redacted version to the

court. Lachman, 278 F. Supp. 2d at 80 n.18.

Finally, the defendants point to the definition of “specially
desi gned” used in another source of United States export control,
the Mssile Technology Control Regine (“MICR') Annex. Thi s
definition, adopted in 1991, ostensibly supports the defendants’
proposed definition of "specially designed" as it states in its

“TERM NOLOGY” section that: “*Specially designed  describes
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equi pnent, parts, conponents or ‘software’ which . . . have uni que
properties that distinguishthemfor certain predeterm ned purposes

[and] are not capable of producing other types of
conponents.” See http://ww.ntcr.info/english/annex. htnl . Wi | e
this does not suffer fromthe sane defects identified above, being

both formal and public, we conclude that it is not relevant.

The MICR was fornmed in 1987 as a “policy statenent between the
United States, the United Kingdom the Federal Republic of Germany,
France, Italy, Canada, and Japan . . . to restrict sensitive
m ssile-rel evant transfers based on the MICR Annex.” 22 C.F.R 8§
120.29 (2004). The MICR Annex lists mssile-related conmodities,
whi ch MICR nenbers agree to control. Control of MICR Annex itens
is inplemented through listing on the United States Minitions List
pursuant to the Arnms Export Control Act, 22 US. C 8§ 2797(a)
(2000), and listing on the Control List pursuant to the EAA 50
US C app. 8§ 2405(1). In 1991 when the “specially designed”
definition was added to t he MICR Annex, Conmerce included anong its
definitions applicable to its regulations for the “Comodity
Control List and Rel ated Matters,” 15 CF.R 8§ 799 (1992), the MICR
definition of “specially designed,” id. 8§ 799.1, Supp. 3. Thi s
entry was |isted as “ Specially designed (MICR context).” 1d. The
def endants argue that “specially designed” in the regulation here

shoul d be construed the sane way.
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W recogni ze that, generally, “[t]he normal rule of statutory

construction assunes that ‘identical words used in different parts

of the same act are intended to have the sane neani ng. Sor enson

v. Sec’y of the Treasury, 475 U S. 851, 860 (1986) (quoting

Hel vering v. Stockhol ns Enskil da Bank, 293 U. S. 84, 87 (1934)); see

also Gustafson v. Alloyd Co., 513 U. S. 561, 570 (1995). This rule

applies equally to regul ations. See Waver v. United States Info.

Agency, 87 F.3d 1429, 1436-37 (D.C. Gr. 1996). MNonetheless, this
rul e of construction is not applicable here. The MICR Annex i s not
“a different part of” the EAA regul ations. The MICR Annex is not

even published in the Code of Federal Regul ations.

Most i mportantly, Commer ce explicitly [imted t he
applicability of this definition by listing the definition in the
EAA regul ations with the specific notation of “(MICR context).” |If
anything, the explicit limtation of this definition to the “MCR
context” suggests that the exclusive use definition was a departure
from Conmerce’s customary usage of the term perhaps in order to
achi eve consi stent usage anong the various countries involved in
the MTCR  This purpose, of course, would only have application to
items on the control list marked “MI,” which is not the case with

ECCN 1312A.** See Gen. Dynamics, 124 S. . at 1246 (rejecting the

" We also note that the MICR definition did not exist during
the time period of the export in question, specifically 1988
because it was added in 1991. See United States v. Price, 361 U. S
304, 313 (1960) (“[T]he views of a subsequent Congress form a
hazardous basis for inferring the intent of an earlier one.”).
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presunption of wuniform usage because it conflicted with “the
cardinal rule that statutory |anguage nust be read in context”

(internal quotation and alterations omitted)).

In sum we find no reason to reject the construction of the
term “specially designed” that we glean fromthe text and purpose
of the regulation. The regulation “by its terns” prohibits
exporting itens specially designed to function with a larger H P

whet her or not designed exclusively for that purpose.
| V.

We next consider whet her ECCN 1312A, as construed, is void for
vagueness. Although the district court held the regulationinvalid
in all applications, the defendants argue that the regulation is

invalid as it applies to them and disclaima facial challenge.

The Due Process O ause “nmandates that, before any person is
held responsible for violation of the crimnal laws of this
country, the conduct for which he is held account abl e be prohibited
with sufficient specificity to forewarn of the proscription of said

conduct.” United States v. Anzalone, 766 F.2d 676, 678 (1st Cir.

1985) . “As generally stated, the void-for-vagueness doctrine
requires that a penal statute define the crimnal offense with
sufficient definiteness that ordinary people can understand what
conduct is prohibited and in a nanner that does not encourage

arbitrary and di scrimnatory enforcenent.” Kol ender v. Lawson, 461
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U S 352, 357 (1983). See also Gayned v. Cty of Rockford, 408

U S. 104, 108 (1972); Bouie v. Gty of Colunbia, 378 U S. 347, 350-

51 (1964).

The nere fact that a statute or regulation requires
interpretation does not render it unconstitutionally vague. *“Many
statutes will have sone inherent vagueness . . . . Even trained
| awyers may find it necessary to consult |legal dictionaries,
treatises, and judicial opinions before they may say with any

certainty what sone statutes nmay conpel or forbid.” Rose v. Locke,

423 U. S. 48, 49-50 (1975). This is particularly the case where, as
here, the statute deals with economc regulation and is addressed
t o sophi sti cat ed busi nessnen and cor porati ons whi ch, because of the
conpl exity of the regul atory regi ne, necessarily consult counsel in
planning their activities, and where an adm nistrative process
exi sts to secure advisory interpretations of the statute. Hoffnan

Estates, 455 U. S. at 498; see also McConnell v. FEC, 124 S. C

619, 675 n.64 (2003). The regulation here was reasonably
susceptible to the construction that we have adopted. There is no
basis for invalidating ECCN 1312A as failing to provide fair

noti ce.

Def endants cite a line of cases fromthe District of Col unbia
Circuit for the proposition that when a regulation |acks
“ascertainable certainty,” the regulated party’'s reasonable

interpretation of the regulation will be accepted if otherw se a
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drastic penalty would result. See Trinity Broad. of Fla., Inc. v.

ECC, 211 F.3d 618 (D.C. Cir. 2000); United States v. Chrysler

Corp., 158 F.3d 1350 (D.C. Cr. 1998); Gen. Elec. Co. v. EPA 53

F.3d 1324 (D.C. Cir. 1995); Rollins Envtl. Servs. (NJ) Inc. v. EPA

937 F.2d 649 (D.C. Cr. 1991); Gates & Fox Co. v. Qccupationa

Safety & Health Rev. Commin, 790 F.2d 154 (D.C. Gr. 1986). This

court recognized a simlar rule in Anzal one, 766 F.2d at 681-82.

These cases, however, do not stand for the proposition that
any anbiguity in a regulation bars punishnent. Rather, they are
addressed only to situations in which: (1) the agency had given
conflicting public interpretations of the regulation, or, (2) the
regul ation is so vague that the anbiguity can only be resol ved by
deferring to the agency’s own interpretation of the regulation
(i.e. a situation in which the anbiguity is resolved by sonething
conparable to a step-two anal ysis under Chevron), and the agency
has failed to provide a sufficient, publicly accessible statenent

of that interpretation before the conduct in question.

When the agency itself issues contradictory or msleading
public interpretations of a regulation, there nay be sufficient
confusion for a regulated party to justifiably claima deprivation
of fair notice. For exanple, in Anzalone, the statute required
that a financial institution “and any other participant” to report
a transaction of nore than $10, 000. However, the Treasury

regulation only specified that financial institutions needed to
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file such reports. 766 F.2d at 681. W concl uded that because the
“anmbi guity regardi ng coverage of the [statute] and its regul ati ons
ha[ d] been created by the governnment itself,” the defendant could
not be puni shed because he was not a “financial institution.” 1d.

In General Electric, the court highlighted that a regional office

of the agency had issued an opinion letter subscribing to a
contrary definition of the regulation, describing it as “unlikely
that regul ati ons provide adequate notice when different divisions
of the enforcing agency di sagree about their nmeaning.” 53 F.3d at

1332. Simlarly in Trinity Broadcasting, the agency had previously

provided a conflicting interpretation of a “nearly identical

regulation.” 211 F.3d at 629-30. See also Rollins, 937 F.2d at 653

& n.3 (penalty should be mtigated where publicly avail abl e sunmary
of agency report stated that “various EPA offices [ had] been giving

conflicting guidance”).

Even if the agency does not issue contradictory public
statenments, it may fail to give sufficient fair notice to justify
a penalty if the regulation is so anbi guous that a regul ated party
cannot be expected to arrive at the correct interpretation using
standard tools of legal interpretation, nust therefore | ook to the
agency for guidance, and the agency failed to articulate its

interpretation before inposing a penalty. See PMD Produce

Brokerage Corp. v. USDA, 234 F.3d 48, 53 (D.C. GCir. 2000) (“The

Secretary’s Rules of Practice are silent . . . . Nor would the
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underlying rationale for the procedures in [the regulation]

conpel an interpretation of the regulations.”).

The General Electric/Trinity Broadcasting |ine of cases do not

apply here. The phrase “specially designed” is not so anbi guous
that standard tools of |egal construction fail and a regul ated
party nmust necessarily |look to the agency for an interpretation.
As we have found, the nmeaning of the “specially designed” may be

ascertained by reference to the underlying policies of the EAA

Wil e the defendants contend that Commerce officials arrived
at conflicting interpretations of ECCN 1312A, the vast majority of
those interpretations were not public. Not hing in the GCeneral

Electric/Trinity Broadcasting |line of cases suggests that such non-

public statenents may create the ki nd of confusion that supports a

finding of a due process violation.?®

In an effort to identify public agency statenents to support
their vagueness chall enge, defendants rely on Commerce’s earlier
publ i shed definition of “specially fabricated,” which specified
that a part “is not a specially fabricated part for [a] machine
unless it is so constructed that its use for all practical purposes

is limted to that nachine.” (J.A at 754.) They assert that

' See Ceneral Electric, 53 F.3d at 1329 (holding that
regul ated parties nust be able to ascertain the neaning of the
statute by “reviewing the regul ati ons and ot her public statenents
issued by the agency” (enphasis added)); see also Trinity
Br oadcasting, 211 F.3d at 628.
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“specially designed” replaced “specially fabricated” and appear to
argue that they were entitled to rely on Commerce’s definition of
“specially fabricated.” However, any simlarity between these
terms does not rise to the level of being “nearly identical.”

Trinity Broadcasting, 211 F.3d at 629-30. W therefore find that

the defendants were not entitled to rely on the definition of
“specially fabricated” as creating confusion as to the mneani ng of

the term “specially designed.”

The defendants rely nost heavily on affidavits concerning the
participation of Comrerce officials inindustry sem nars concerning
EAA conpliance at which public statenents were made regarding
Commerce’s interpretation of the term*“specially designed.” Sone
of these affidavits state that Commerce officials who presented at
these sem nars, though not authorized to offer opinions on
commodity cl assifications, were directed by Coormerce to be “as open
and candid as possible in answering the questions of sem nar
attendees.” (J.A at 697.) These sane affiants stated that at the
semnars the officials provided an exclusive use definition of
“specially designed.” The defendants also rely on affidavits from
i ndustry representatives that confirm that such statenents were

made. See, e.qg., (J.A at 568.)%

" The rel evant evidence on this matter include: an affidavit
fromRichard J. Sheil, a former Commerce official, who stated that
he gave an exclusive use definition of “specially designed” when
presenting at these semnars (J.A at 515); an affidavit from an
i ndustry representative, Pat Paul son, who attested to hearing Shei
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Where the advi ce given by agenci es has been considered in the

General Electric/Trinity Broadcasting line of cases, they have

I nvol ved formal cont enporaneous agency interpretations reflectedin
related regulations, formal letters to regulated parties, and
publicly distributed summaries of internal agency reports. See,

e.g., Trinity Broadcasting, 211 F.3d at 629-30 (related

regul ation); GCeneral Electric, 53 F.3d at 1332 (letters to

regul ated parties); Rollins, 937 F.2d at 653 n.3 (public summary of
agency report). In contrast, we do not think that informal
statenments nade at I ndustry semnars are the types of
interpretations on which the defendants may properly rely,
particul arly because, as noted earlier, there was a fornmal process
by whi ch the defendants coul d have sought an advi sory opinion from
Commerce’ s Bureau of Industry and Security regardi ng whet her their
control panel was subject to regulation and, if so, its appropriate

ECCN cl assi fi cati on.

To allow informal statenents by agency officials at industry
semnars to provide a defense to crimnal proceedings would be to
invite a debilitating uncertainty in the enforcenent of the

crimnal law. Each crimnal case would threaten to degenerate, as

provi de an exclusive use definition at one such semnar (J.A at
568); and an affidavit fromJohn R Bl ack, another former Comrerce
official, who stated that he spoke at these sem nars and that he
understood “specially designed” to require exclusive use, but he
did not state that he had communicated this understanding at the
sem nars at which he taught (J. A at 701).
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the facts of this case illustrate, into a contest between the
prosecution and defense as to the nature and content of the
officials’ oral statenents. Those intent on violating the |aw
could attend such senminars with a viewto planting questions that,
inthe future, could provide the basis for a defense to a crim na

char ge. W do not think that the General Electric/Trinity

Broadcasting |line of cases reaches this far.?*®

We al so do not think that ECCN 1312A as witten lends itself
to “arbitrary and discrimnatory enforcenent.” Courts are
concerned with the possibility of arbitrary enforcenent where a
statute or regulation |eaves broad discretion in the executive to
determ ne what constitutes a crimnal violation such that it may
permt “a standardl ess sweep [that] all ows policenen, prosecutors,
and juries to pursue their personal predilections.” Kolender, 461
U S. at 358 (quoting Snmith v. Goguen, 415 U S. 566, 575 (1974)).
Just as there is no deficiency of fair notice, there is no concern
for arbitrary or discrimnatory enforcenent under the circunstances
inthis case. Here, the regulation does not allowfor alimtless

range of interpretations of what constitutes crimnal conduct. As

' The nmere fact that, after the events in question, various
public governnent statenents also noted that the term "specially
desi gned” was “confusing” and “anbi guous” al so creates no i ssue of
Due Process. After the defendants' convictions, the Bureau of
Export Adm nistration published a request for comrents regarding
the devel opnent of a definition for “specially designed” as it
pertains to items on the Control List. 62 Fed. Reg. 56138 (Cct.
29, 1997). No definition has yet been published.
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expl ai ned above, ECCN 1312A, as we have interpreted it, prohibits
exporting without a validated |icense itens designed to function
wi th an enbargoed H P, whether the itemis designed exclusively for
this purpose or whether it is capable of serving other functions as
well. This is not an anorphous category of itens that allows for

a broad range of possible interpretations.
V.

The defendants argue that we should renmand the case to the
district court “torule conditionally on the defendants' notion for
an new trial,” which it was required to do under Federal Rule of
Crimnal Procedure 29(d)(1).'® W agree that the district court
shoul d have ruled on the defendants’ notion for a new trial. W
remand to the district court to rule on the defendants’ notion for
anewtrial inlight of the rulings reflected in this opinion. W

intimate no view as to the proper disposition of that notion.

In this connection, we note that the defendants contend on
appeal that a new trial should be granted because infornmal agency
advice and the private views of agency officials are necessarily
relevant to their defense of lack of wllful ness. The Suprene

Court in Cheek v. United States, 498 U.S. 192 (1991), held that a

bona fide m sunderstanding of the tax laws is a defense to w |l ful

Y Rule 29(d)(1) reads: “If the court enters a judgenent of
acquittal after aguilty verdict, the court nust al so conditionally
det erm ne whether a notion for a newtrial should be granted if the
judgnent of acquittal is |ater vacated or reversed.”
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tax evasion. The defendants argue that the jury instructions
required the jury to find willful ness; that under Cheek evi dence of
t he obj ective reasonabl eness of their clainmed belief that alicense
was nhot required is relevant to the issue of wllfulness; that
evidence as to the interpretation given to the term “specially
desi gned” by Commerce and COCOM of ficials (even if undisclosed and
informal) was adnmissible to show that their claimed belief was
obj ectively reasonable; and that the United States was obliged to
supply them with this evidence before the trial commenced or,
alternatively, that this evidence is newy discovered evidence
under Rule 33(a) of the Federal Rules of Crimnal Procedure. The
di strict court did not reach these i ssues. Although the defendants
invite us to reach them on appeal, we think these issues are nost
appropriately addressed to the district court inthe first instance
in connection wth the conditional notion for a new trial. e
express no opinion as to the defendants’ argunent in these respects
or whet her these argunents were properly preserved in the newtri al

motion itself.
VI .

For the foregoing reasons we vacate the district court’s
acquittal, reinstate the defendants’ convictions, and renand for a

ruling on the defendants’ notion for a new trial.

It is so ordered.
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