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LYNCH, Circuit Judge. This appeal is an early round in

the |l egal battle over whether a cormmercial wind energy farmmay be
built in Nantucket Sound.

I n Cctober 2002, Ten Taxpayer Citizens G oup and sever al
additional plaintiffs (together, Ten Taxpayer) filed a lawsuit in
Massachusetts state court to prevent Cape Wnd Associates from
erecting a 197-foot data collection tower in Nantucket Sound. The
conpl aint alleged that Massachusetts state courts had jurisdiction
over the project and that Cape Wnd had failed to obtain the
necessary permts under state law. Cape Wnd renoved the actionto
federal court and Ten Taxpayer noved to remand. After denying the
notion to remand, the district court dismssed the conplaint on
August 19, 2003.

On appeal, Ten Taxpayer argues that the district court
was obligated to remand the case to state court for |ack of federal
subj ect-matter jurisdiction. Ten Taxpayer also challenges the
court's dismssal of the conplaint. W affirm

I.

The facts underlying this case are essentially
undi sput ed. Where the parties disagree, we accept as true the
wel | - pl eaded factual allegations in the plaintiffs' conplaint,

drawi ng all reasonable inferences in their favor. Soto-Negron v.

Taber Partners |, 339 F.3d 35, 38 (1st Cir. 2003).




Cape Wnd is a limted liability corporation based in

South Yarnouth, Massachusetts. Its goal is to construct a
commercial windm |l farm on Horseshoe Shoals, a shallow area of
Nant ucket Sound nore than three mles offshore. The proposed

windm |l farmincludes at | east 130 industrial w nd turbines, each
470 feet tall. If it is conpleted as presently envisioned, the
facility will spread across 28 square mles of Nantucket Sound and
will be visible fromshore. The project is the first of its kind
in North Anmerica.

To construct the wind farm Cape Wnd needs extensive
net eorol ogi cal and oceanographic data concerning conditions on
Hor seshoe Shoal s. For that purpose, Cape Wnd in late 2001
announced plans to build a "scientific nmeasurenent device station”
(SMDS) on Horseshoe Shoals. Intended as a tenporary facility, the
SMDS was designed to collect data for five years. 1t would consi st
of a data tower rising approxi mtely 200 feet in the air, supported
by three steel pilings driven 100 feet into the seabed. Together
with its tripodal support structure, the tower woul d occupy about
900 square feet of ocean surface.

On August 19, 2002, the United States Arny Corps of
Engi neers i ssued a permt to Cape Wnd under 8 10 of the Rivers and

Har bors Act of 1899, 33 U S.C. 8§ 401 et seq., for construction of



the SMDS.! Cape Wnd neither sought nor obtained permits for the
SMDS proj ect under Massachusetts |law. A few weeks |ater, the Coast
Guard issued a public notice that construction of the data tower
woul d conmence on or about OCctober 11, 2002. Construction was
briefly del ayed when Ten Taxpayer obtai ned a tenporary restraining
order from a state court in a related |awsuit. Ten Taxpayer
voluntarily dismssed that suit, however, and the tenporary
restraining order |apsed by its own terns. On Cctober 27, 2002,
Cape Wnd began construction of the SMDS. It is now conplete and
in operation.?

Ten Taxpayer filed this action in Barnstable Superior
Court on Cctober 16, 2002, shortly before construction of the data
tower began. In its conplaint, Ten Taxpayer acknow edged that the
SMDS site is nore than three miles fromthe nearest Massachusetts
shoreline and that, accordingly, the location falls under the
jurisdiction of the federal government. Neverthel ess, Ten Taxpayer
contended, Cape Wnd could not build the SVMDS w thout regulatory
approval from Mssachusetts because Congress has ceded to
Massachusetts the power to regul ate any activity affecting fishing

i n Nantucket Sound. Under the Massachusetts |aws regulating

! W express no view concerning the validity of this permt,
which is the subject of a separate appeal in this court. See
Alliance to Protect Nantucket Sound, Inc. v. U.S. Dep't of the
Arny, No. 03-2604 (1st Cr. docketed Nov. 24, 2003).

2 See generally http://capew nd. whgrp.com (last visited June
22, 2004) (reporting real-tinme data fromthe SMDS).
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fisheries and fish habitats, adm nistrative approval is required
for structures erected on the seabed. Because Cape Wnd did not
obt ai n such approval, Ten Taxpayer all eged, the SVMDS project was in
vi ol ati on of Massachusetts | aw. Ten Taxpayer sought an injunction
bl ocki ng construction of the SMDS or, if the court woul d not enjoin
construction, a $25,000 fine for every day that the SMDS renai ned
on Hor seshoe Shoal s.

Cape Wnd i medi ately renoved the case to federal court,
asserting that federal jurisdiction was proper because Ten
Taxpayer's conplaint, on its face, states a federal question --
i.e., whether Congress has in fact delegated to Massachusetts the
necessary regulatory authority over Nantucket Sound. In the
alternative, Cape Wnd argued that regardl ess of what Ten Taxpayer
actually pleaded in its conplaint, deciding Ten Taxpayer's state
claims would require resolution of a substantial question of

federal law, cf. Alnond v. Capital Props., Inc., 212 F.3d 20, 23

(1st Cir. 2000) (describing so-called Smith jurisdiction), and that
federal |aw conpletely preenpts state | aw beyond three mles from

the coast, cf. Beneficial Nat'l Bank v. Anderson, 539 U S. 1, 6-7

(2003) (describing the "conplete preenption” doctrine). Ten
Taxpayer noved to renand.
On Novenber 14, 2002, the district court denied the

notion to remand w thout opinion. Ten Taxpayer appeal ed that



order, but this court dismssed the appeal on the ground that it
was not a final judgnent.

Meanwhi | e, on Novenber 6, 2002, Cape Wnd filed a notion
in federal court to dismss Ten Taxpayer's conplaint. Cape Wnd
attached to its notion two letters from the Mssachusetts
Department of Environnmental Managenent indicating that, at |east
under Mass. Gen. Laws ch. 132A, Massachusetts does not claim
regul atory authority over activities on Horseshoe Shoal s. Cape
Wnd also argued that Ten Taxpayer |acks standing to assert the
Commonweal th's regulatory interest in offshore | ands.

On August 19, 2003, the district court granted Cape

Wnd's notion to dismss. Ten Taxpayers Citizen Goup v. Cape W nd

Assocs., LLC 278 F. Supp. 2d 98, 101 (D. Mass. 2003). The court

concl uded that al t hough Congress did del egate to Massachusetts the
power to regulate fishing in Nantucket Sound, that grant did not
confer on the Comonwealth a general warrant to "polic[e] the
entire Nantucket Sound for environnmental disturbances that could
i mpact fishing.” 1d. Massachusetts had no authority over the
construction of the SMDS, and thus no state permts were required.
Id.

Ten Taxpayer filed this tinely appeal.

II.
This case inplicates the conplex and rather obscure body

of law that divides regulatory authority over Nantucket Sound
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bet ween the state and federal governnents. Because that body of
lawis essential to our disposition of this appeal, we summarize it
briefly.
A. Regulation of the Seabed and Attached Structures

As a general rule, "paranount rights to the offshore
seabed i nhere in the Federal CGovernnent as an incident of national

sovereignty." United States v. Maine (Maine |), 420 U.S. 515, 524

(1975). 1In a series of cases beginning in 1947, the Suprene Court
established that the United States enjoys exclusive title in the
| ands underlying the sea, regardl ess of a state's historical clains

to the waters off its coast. See United States v. Texas, 339 U. S

707, 719-20 (1950); United States v. Louisiana, 339 U. S. 699, 705-

06 (1950); United States v. California, 332 U S. 19, 29-39 (1947).

Toget her, those cases established that the "control and
di sposition" of the seabed is "the business of the Federal
Governnent rather than the States.” Mine |, 420 U S. at 522.
That background rule, however, has been nodified by
Congress in several significant respects. Most inportantly,
Congress in 1953 passed the Submerged Lands Act (SLA), 43 U S.C
§ 1301 et seq., which grants to the states full title to the seabed
within three geographical mles of their shores.® See 43 U S.C. 88

1301, 1311. Mor eover, Congress expressly recogni zed that three-

3 The three-m | e boundary i s subject to certain exceptions not
rel evant here. E.g., 43 U S.C § 1301(b).
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mle line as the official seaward boundary of the coastal states.
ld. § 1312.

Shortly thereafter, however, Congress enacted the Quter
Continental Shelf Lands Act of 1953 (OCSLA), 43 U. S.C. § 1331 et
seq. A mgjor purpose of the OCSLA was to specify that federal |aw
governs on the "outer Continental Shelf" -- defined as all
subnerged | ands under U.S. sovereign control |ying seaward of the
three-m | e boundary, see 43 U. S.C. § 1331(a) -- and on any fixed
structures attached to the outer Continental Shelf. Rodrigue v.

Aetna Casualty & Surety Co., 395 U. S. 352, 355 (1969); see also 43

US C 8 1332 (declaring it to be "the policy of the United States
that . . . the subsoil and seabed of the outer Continental Shelf
appertain to the United States and are subject toits jurisdiction,
control, and power of disposition"). The OCSLA nekes the
Constitution, laws, and civil and political jurisdiction of the
United States fully applicable to the outer Continental Shelf. 43
U S C 8§ 1333(a)(1). It also establishes nationwi de rules for the
| easi ng and devel opnent of natural resources in the seabed outside
of state territory. 1d. § 1337. Further, the OCSLA provides a
federal cause of action for any person aggrieved by a violation of
those rules, id. 8 1349(a)(1), and grants the federal district
courts jurisdiction to hear such cases, id. 8§ 1349(b). It is, in
short, a sweepi ng assertion of federal suprenacy over the subnerged

| ands outside of the three-mle SLA boundary. See id. 8§ 1332



(declaring it to be "the policy of the United States that . . . the
outer Continental Shelf is a vital national resource reserve held
by the Federal Governnent for the public" (enphasis added)).

In 1975, the Suprene Court confirnmed this broad
understanding of the OCSLA in Mine |I. The United States had
brought an origi nal conplaint inthe Suprene Court against thirteen
states bordering the Atlantic Ccean, alleging that each state had
claimed sonme right or title in the outer Continental Shelf that was
i nconsi stent with federal interests. 420 U.S. at 516-17. I'n
reply, the defendant states (including Massachusetts) had denied
the United States's title in the outer Continental Shelf, asserted
a variety of historical clains to the seabed beyond the SLA's

three-m | e boundary, and urged the Court to overrule its decisions

in California, Louisiana and Texas. |d. at 517-19. The Suprene

Court ruled for the United States, reaffirmng that "paranount
rights"” in the seabed belong to the federal governnent as nationa
sover ei gn. Id. at 524. The SLA, the Court acknow edged, had
transferred title to the states in a narrow band of the seabed.
But that statute did not alter the federal governnent's rights
outside of that narrow band. [d. at 526. On the contrary, the
Court explained, Congress in the OCSLA had "enphatically
I npl emented its viewthat the United States has paranount rights to
t he seabed beyond the three-mle |imt." [d.

B. Regulation of Fishing and Marine Fisheries
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Wth the framework for regulating the seabed thus
settled, Congress in 1976 enacted the Magnuson (now Magnuson-
St evens) Fi shery Conservati on and Managenent Act, 16 U S.C. § 1801
et seq.

Li ke the OCSLA, the Magnuson- Stevens Act asserts federal
control over the waters outside of the three-mle |imt of state
jurisdiction. The Act creates a "national franework for conserving
and managi ng marine fisheries.”" S. Rep. No. 104-276, at 2 (1996)
(describing the history and purposes of the Act). It clainms for
the federal governnent "exclusive fishery managenent authority” in
outer Continental Shelf waters wthin and beyond the United
States's "excl usive econoni c zone, " whi ch extends approxi nately 197
nautical mles seaward from the three-mle boundary of state
jurisdiction.* See 16 U S.C. § 1811. Wthin that exclusive
econom ¢ zone, the Act further clainms for the United States
"sovereign rights . . . over all fish, and all Continental Shelf

fishery resources."® 1d. 8§ 1811(a); see also id. 8§ 1801(c)(1)

* The Magnuson-Stevens Act does not create this "exclusive
econonmi ¢ zone," but rather incorporates by reference the 200-
nautical mle exclusive econom c zone that President Reagan created
by executive order in 1983. See 16 U.S.C. § 1802(11); Proclamation
No. 5030, 48 Fed. Reg. 10,605 (Mar. 14, 1983). Congress, however,
nodi fied that zone for purposes of the WMagnuson-Stevens Act,
defining it to include only that portion of the original exclusive
econom c zone that is seaward of the SLA boundary of state
jurisdiction. See § 1802(11); Massachusetts ex rel Div. of Marine
Fisheries v. Daley, 170 F.3d 23, 25 (1st GCr. 1999).

® There is an exception, not relevant in this case, for the
regulation of "highly mgratory” fish species. See 16 U S.C
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(declaring Congress's intent "to nmintain wthout change the
existing territorial or other ocean jurisdiction of the United
States for all purposes other than the conservation and managenent
of fishery resources").

At the sane tinme, the Magnuson- Stevens Act establishes
that the states enjoy the power to regulate fishing activities
withintheir borders, including withinthe three-ni|e SLA boundary:
"[NNothing in this chapter shall be construed as extending or
di mnishing the jurisdiction or authority of any State within its
boundaries."® 16 U S.C. § 1856(a)(1). By so providing, Congress
"confirmed state jurisdiction over fisheries within a State's
internal waters and, for coastal states, out to the three-mle

limt." Davrod Corp. v. Coates, 971 F.2d 778, 786 (1st Cr. 1992);

see al so Massachusetts ex rel Div. of Marine Fisheries v. Dal ey,

170 F. 3d 23, 25 (1st Cir. 1999) (Magnuson-Stevens Act, withlimted
exceptions, does not apply within state territorial waters).
C. Federal vs. State Jurisdiction in Nantucket Sound

Nant ucket Sound, where the di sputed tower has been built,
presents special difficulties in distinguishing the respective
spheres of state and federal jurisdiction. Nant ucket Sound is

al nost conpl etely encl osed by Massachusetts's territorial sea; only

§ 1812.

® Once again, there are certain exceptions not relevant in the
present case. E.g., 16 U.S.C. § 1856(b).
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at the extrene eastern end of the Sound does a channel of federal
wat er approximately one mle wide connect it to the open ocean
But the Sound is a | arge body of water, and its center portion --
including the site of Cape Wnd's data tower on Horseshoe Shoal s --
is nore than three mles fromany coast.

Despite that fact, Massachusetts in the early 1970s took
the position that all of Nantucket Sound, including Horseshoe
Shoals, is wthin Massachusetts's territorial jurisdiction under

the doctrine of "ancient title." The Suprene Court rejected that

claimin United States v. Miine (Maine I1), 475 U S. 89 (1986),

hol di ng that the Commonwealth did not inherit title to the Sound
from the British Crown. Id. at 103. After Miine 1I, it is
incontrovertible that Cape Wnd's data tower is l|located on the
outer Continental Shelf, outside of Massachusetts's territoria
jurisdiction. 43 U.S.C. § 1331(a).

But there is a conplication. In 1984 -- while the Miine
Il Iitigation was pending -- Congress passed a bill defining all of
Nant ucket Sound to be within the "jurisdiction and authority" of
Massachusetts "[f]or the purposes of" the Magnuson-Stevens Act.

See Pub. L. No. 98-623, § 404(4), 98 Stat. 3394, 3408 (Nov. 8,
1984) (codified at 16 U. S.C. 8 1856(a)(2)(B)). In Davrod Corp. V.

Coates, supra, this court held that 8§ 1856(a)(2)(B) "expressly
confirms" Massachusetts's power to regulate the length of fishing

vessel s in Nantucket Sound. See 971 F.2d at 786. In this case,
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Ten Taxpayer contends that the sanme provision authorizes
Massachusetts to regulate the construction of Cape Wnd's data
tower, which Ten Taxpayer clainms has the potential to affect
fishing and fish habitats.
III.

A. Removal

Wth that background in mnd, we turn to Ten Taxpayer's
argunents on appeal. The first question is whether the district
court should have remanded this case to the Barnstable Superior
Court for lack of federal subject-matter jurisdiction.” Qur review

is de novo. Mass. Sch. of Law at Andover, Inc. v. Am Bar Ass'n,

142 F.3d 26, 33 (1st Gr. 1998).

Renmoval is permtted under 28 U S.C § 1441 in civi
actions over which the district courts have "original
jurisdiction.”™ The Suprenme Court has interpreted that requirenment
to bar renoval unless the state action could have been filed in

federal court inthe first instance. Sygenta Crop Protection, |Inc.

" Cape Wnd also renews its argunment that the plaintiffs |ack
standing to bring this suit. W disagree. A Massachusetts statute
expressly allows groups |like Ten Taxpayer to bring suit to enjoin
environmental harms under any "statute, ordinance, by-law or
regul ation the major purpose of which is to prevent or mnimze
damage to the environnent,"” Mass. Gen. Laws ch. 214, § 7A, and the
plaintiffs here (all of whomreside in towns bordering Nantucket
Sound and nmany of whom work in the Sound itself) allege
sufficiently concrete and personal injuries from Cape Wnd's

activities to support standing. In addition, no party has
suggested that the appeal is noot because the SMDS has al ready been
built; indeed, Ten Taxpayer says that Massachusetts regul atory

cl earance for the project remains both avail able and required.
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v. Henson, 537 U. S. 28, 33 (2002); &kla. Tax Commin v. G aham 489

U S. 838, 840 (1989) (per curiam; see also BIWDeceived v. Loca

56, 132 F.3d 824, 830 (1st Cr. 1997). Here, the nobst obvious
bases for federal subject-matter jurisdiction are |acking: t he
parties are nondi verse, and Ten Taxpayer's conpl ai nt does not (at
| east on its face) assert a cause of action based on federal |aw.

The question, accordingly, is whether any of several
alternative bases for subject-matter jurisdiction applies. e
reject the primary argunent for renoval offered by Cape Wnd, but
find renoval proper on a different ground.

1. Del egati on of Requl atory Authority Under the
Magnuson- St evens Act

Cape Wnd first relies on federal preenption under the
Magnuson- St evens Act. It argues that Ten Taxpayer's clains "arise
under" federal |aw, and thus support renoval under 8 1441, because
Ten Taxpayer cannot prevail w thout show ng that Congress in fact
granted to Massachusetts the authority to regulate on Horseshoe
Shoals. This, Cape Wnd argues, constitutes a "federal question”
on the face of Ten Taxpayer's well-pleaded conplaint under 28
U S C § 1331.

W di sagr ee. In this posture, the contention that
federal |aw does not authorize Ten Taxpayer's clainms is sinply a
federal preenption defense available to Cape Wnd. It is hornbook
law that a federal defense does not confer ™"arising under”

jurisdiction, regardl ess whet her that defense is anticipatedinthe
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plaintiff's conplaint. Beneficial Nat'l Bank, 539 U S. at 6;

Louisville & Nashville R Co. v. Mdttley, 211 U. S. 149, 152 (1908).

That is generally true even where the asserted defense is the

preenptive effect of a federal statute. Franchi se Tax Bd. v.

Constr. Laborers Vacation Tr., 463 U. S. 1, 12 (1983) (well-pl eaded

conplaint rule may bar renoval even where the only question for
decision is the viability of a federal preenption defense).

Cape Wnd argues that the case at bar is distinguishable
from an ordinary case involving a federal preenption defense
because the question is not whether Congress precluded state
regul ation, but whether it affirmatively permtted it. The Suprene

Court rejected that precise argunent in GQully v. First Nat'l Bank,

299 U. S. 109 (1936). In Gully, a state tax collector sued to
coll ect taxes froma national bank. [d. at 111. The bank tried to
remove the case, arqguing that if the state governnent had t he power
to collect taxes froma national bank, it enjoyed that power only
to the extent conferred by federal statute. ld. at 112.
Therefore, the bank argued, renoval was proper because the state
tax collector necessarily relied on federal law in bringing the
suit. 1d. The Supreme Court rejected that reasoning:

The argunent . . . proceeds on the assunption that,

because permissionis at tinmes prelimnary to action, the

two are to be classed as one. But the assunption wl|

not stand . . . . Here, the right to be established is

one created by the state. If that is so, it is

uni nportant that federal consent is the source of state

authority. To reach the underlying | aw we do not travel
back so far. By uninpeachable authority, a suit brought
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upon a state statute does not arise under an act of
Congress or the Constitution of the United States because
prohi bited thereby. Wth no greater reason can it be
said to arise thereunder because permtted thereby.
Id. at 116 (citations omtted). The sane reasoning applies here.
No matter how the argunent is franed, Cape Wnd' s contention that
Massachusetts has no power to regul ate on Horseshoe Shoal s does not
support renoval .

2. Federal Incorporation of State Law on the CQCuter
Conti nental Shel f

For an entirely different reason, however, we hold that
Ten Taxpayer's clains do arise under federal law. That is because
Congress has explicitly incorporated state law on the outer
Conti nental Shelf as federal |aw

To the extent they are applicable and not inconsistent

wWith this subchapter . . . , the civil and crimnal |aws
of each adjacent State, now in effect or hereinafter
adopted . . . are declared to be the law of the United

States for that portion of the subsoil and seabed of the
outer Continental Shelf, and artificial islands and fi xed
structures erected thereon, which would be within the
area of the State if its boundari es were extended seaward
to the outer margin of the outer Continental Shelf

. Al of such applicable | aws shall be adm ni stered and
enforced by the appropriate officers and courts of the
United States.

43 U.S.C 8§ 1333(a)(2) (enphasis added). Interpreting this
provision, the Suprenme Court has held that "federal law is
"exclusive' inits regulation of this area, and . . . state lawis
adopted only as surrogate federal |aw." Rodrique, 395 U. S. at 357;

see also @l f Ofshore Co. v. Mbil Gl Corp., 453 U S. 473, 480

(1981) ("All law applicable to the Quter Continental Shelf 1is
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federal law, but to fill the substantial 'gaps' in the coverage of
federal |aw, OCSLA borrows the 'applicable and not inconsistent’
| aws of the adjacent States as surrogate federal law ").

The consequence for Ten Taxpayer's conplaint is clear.
The SMDS is a "fixed structure[] erected" on the "subsoil and
seabed of the outer Continental Shelf" in territory adjacent to
Massachusetts. As a result, the Massachusetts statutes and
regul ations at issue in this case are, by federal statute, treated
as federal law to the extent that they apply on Horseshoe Shoals.

See Union Texas Petroleum Corp. v. PLT Engineering, Inc., 895 F. 2d

1043, 1047 (5th Gir. 1990).

In its supplenental brief,® Ten Taxpayer opposes this
interpretation of the OCSLA. It contends that § 1333(a)(2) nerely
specifies the rule of decision that should apply in cases brought
under 43 U.S.C 8 1349(b)(1), the provision that grants the
district courts subject-matter jurisdiction to hear cases arising
fromcertain activities on the outer Continental Shelf. Mreover,
Ten Taxpayer says, the OCSLA is predom nantly concerned with oil
and gas exploration on the outer Continental Shelf, and the Act's

I ncorporation of state |law nust be understood in that context.

8 At oral argunent, the court invited the parties to file
suppl emental briefs directed to whether 43 U S. C 8§ 1333(a)(2)
supports federal subject-matter jurisdiction in this case. Both
parties accepted the invitation.
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These argunents are unfounded. The text of 8§ 1333(a)(2)
i s unequi vocal: on the seabed of the outer Continental Shelf and
on any fixed structures attached thereto, the "civil and crim na
| aws of each adjacent State . . . are declared to be the | aw of the
United States." No reference is made to actions brought under
8§ 1349(b)(1). On the contrary, Congress's explicit reference to
state crimnal |aws belies any suggestion that § 1333(a)(2) nerely
defines the rule of decision for civil actions brought under
8§ 1349. And Congress left no doubt that it expected the federal
courts to have control over the administration of adopted state
laws on the outer Continental Shelf. See § 1333(a)(2) ("Al such
applicable laws shall be admnistered and enforced by the
appropriate officers and courts of the United States.").

Li kew se, not hi ng in 8 1333(a) (2) limts t he
i ncorporation of state lawto activities involved in exploring for
oil and gas.® Nor is there any reason to infer such a linmtation,
as Congress had good reason to adopt state law in its entirety
(except where inconsistent with federal |aw). Federal law is
interstitial by its nature, and no ot her body of | aw applies on the
outer Continental Shelf. So rather than legislate for every
conceivable ~circunstance that mght arise, Congress sinply

incorporated state law, thereby sinultaneously retaining federal

° W express no view as to whether other provisions of the
OCSLA are so limted. That question is inplicated in a related
appeal pending before this court. See supra note 1
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control over the outer Continental Shelf and ensuring that a
conprehensi ve body of substantive laww Il be available to resolve

di sputes. See Gulf Offshore, 453 U S. at 480; Chevron G| Co. V.

Huson, 404 U.S. 97, 103 (1971); Rodrigue, 395 U S. at 357.

We hold that Ten Taxpayer's clainms, though ostensibly
prem sed on Massachusetts |law, arise under the "law of the United
States" under 8 1333(a)(2). A federal question thus appears on the
face of Ten Taxpayer's well-pleaded conpl aint. See 28 U.S.C
§ 1331. Accordingly, the case was properly renpoved. Id.

8§ 1441(b); see Hufnagel v. Orega Serv. Indus., Inc., 182 F.3d 340,

351 (5th Gir. 1999) (allow ng renoval because the plaintiff's state
statutory claimwas incorporated as federal | aw under the OCSLA);

Hodges v. Shell Gl Co., No. Cv. A 97-1573, 1997 W. 473809, at

*3-*5 (E.D. La. Aug. 19, 1997) (sane).°
B. Dismissal of Ten Taxpayer's Complaint

Havi ng determ ned that the case was properly renoved to
federal court, we turn to the question whether the district court
properly dism ssed Ten Taxpayer's conplaint under Fed. R GCv. P.

12(b)(6). Once again, our review is de novo. Pefia- Borrero v.

Estreneda, 365 F.3d 7, 11 (1st Cir. 2004).

10 Because we hold that Ten Taxpayer's clains arise directly
under federal law, we do not decide whether the so-called Smth
doctrine, see Smth v. Kansas City Title & Trust Co., 255 U. S. 180,
199 (1921), or the doctrine of conplete preenption, see Benefici al
Nat'| Bank v. Anderson, 539 U S 1, 6-7 (2003), would support
federal jurisdiction in this case.

-19-



The district court dism ssed the conpl aint on the ground
that the Magnuson-Stevens Act did not grant to the Comonweal th
sufficiently broad authority to regulate the construction of a

tower in federal waters i n Nantucket Sound. See Ten Taxpayers, 278

F. Supp. 2d at 100-01 ("Congress did not delegate its conplete
soverei gn authority over the pocket of federal waters in Nantucket
Sound to the Commonwealth, but only that part necessary to
establish consistent fishing regulations throughout the Sound.").
On appeal, the parties devote considerable attention to the sane
question. Ten Taxpayer says that by placi ng Nantucket Sound under
the "jurisdiction and authority" of Massachusetts "for the purposes
of " the Magnuson- Stevens Act, see 16 U S.C. § 1856(a)(2), Congress
must have intended to enpower the Commonwealth to regulate
activities on the seabed of Nantucket Sound that, |ike the SMDS
have the potential to affect fishing. Cape Wnd responds, inter
alia, that the "purposes" of the Magnuson-Stevens Act do not
I nclude regul ation of structures attached to the seabed.

W frane the issue differently. Watever Congress neant
by its reference to "the purposes of" the Magnuson-Stevens Act in

§ 1856(a)(2),' the Massachusetts statutes at issue here are

11 Congress may not have intended the phrase as a substantive
restriction. Section 1856(a)(2) defines the term”jurisdiction and
authority of a State.” |In that context, a natural interpretation
of the phrase "[f]or the purposes of this chapter” is sinply that
Congress wanted the definition stated in 8 1856(a)(2) to apply
t hroughout the Magnuson- Stevens Act. Congress enployed simlar
| anguage in definitional clauses el sewhere in the Magnuson- St evens
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avai l abl e on the outer Continental Shelf in any event as surrogate
federal law, provided they are not inconsistent wth other
applicable federal law. 43 U S.C. 8§ 1333(a)(2). So the critical
guestion for this court is not whether Congress gave Massachusetts
the authority to regulate on Horseshoe Shoals. Rat her, we nust
deci de (1) whet her the Massachusetts statutes in question apply, by
their owmn terns, to activities on Horseshoe Shoals; and (2) if they
do apply, whether their application to Cape Wnd's construction of
t he SMDS woul d be inconsistent with federal |aw. W concl ude t hat
Ten Taxpayer's conplaint falters on both grounds.

1. Scope of the Asserted Massachusetts Statutes

First, we are extrenely doubtful that the Massachusetts
statutes on which Ten Taxpayer relies apply to the SMDS site
Qoviously, no permt was required for the SMDS i f Massachusetts has
not purported to regulate activities on that site. Ten Taxpayer
asserts cl ai ns under three Massachusetts statutes: Mss. Gen. Laws
chapters 91, 130, and 132A. On our readi ng of Massachusetts | aw,
none of those statutes applies to the erection of a tower on
Hor seshoe Shoal s.

In Count | of its conplaint, Ten Taxpayer asserts that
Cape Wnd failed to conply with Mass. Gen. Laws ch. 130. Ten

Taxpayer is correct that chapter 130, which regulates fishing and

Act. See, e.g., 16 U.S.C. § 1802(11); id. § 1821(e)(2)(A); id.
§ 1823(c)(2).
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marine fisheries in Massachusetts, applies broadly to "all marine
fisheries and fish within the jurisdiction of the comopnweal th."
Id. 8 1. Ten Taxpayer's claim however, arises under 8§ 16, which
i s considerably nore narrow. "Any occupation under this chapter of
tide waters or any work done therein, shall be subject to the
pertinent [permitting and |icensing] provisions of chapter ninety-
one. "

Significantly, the term"tide waters” is not defined in
chapter 130 or in the inplenenting regulations, and there are no
publ i shed Massachusetts cases interpreting 8 16. Ten Taxpayer
argues that "tide waters"” enbraces all waters "subject to the rise
and fall of the tides" — a definition that, it says, includes
Hor seshoe Shoal s, where Coast Cuard records indicate that the sea
depth varies by as nmuch as three feet between high and | ow tides.

In our view, that interpretation 1is too broad.
Massachusetts cases referring to "tide waters,"” "tidal waters,"”
"tidewaters," and the like invariably concern devel opnents in

har bors or along the shoreline. See, e.q., Trio Algario, Inc. V.

Commir of Dep't of Envtl. Prot., 795 N E 2d 1148, 1151-53 (Mass.

2003) (di scussing wharves and ot her occupations of "tide waters");

Boston Waterfront Dev. Corp. v. Massachusetts, 393 N E. 2d 356, 358

(Mass. 1979) (describing "the shores of the sea"” as "tidal areas");

Commir of Pub. Wrks v. Gties Serv. Ol Co., 32 N E 2d 277, 281

(Mass. 1941) (discussing the construction of piers and wharves as
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the "erection of structures in tide waters"). At nost, the term
refers to the waters "belong[ing] to the Conmmonwealth.” Trio
Algario, 795 N E 2d at 1153 n.09. Ten Taxpayer relies on the

ancient case of Commonwealth v. Vincent, 108 Mss. 441 (1871),

whi ch opines that "tide waters" neans "waters, whether salt or
fresh, wherever the ebb and flow of the tide fromthe seais felt."
Id. at 447. On its facts, however, that case involved only the
questi on whet her a pond on the nmainland qualified as "tide waters”
by virtue of a narrow channel connecting it to the sea.
Not wi t hst andi ng t he broad di ctum we do not think Vincent supports
Ten Taxpayer's sweeping notion that "tide waters" enbraces any
| ocati on where the depth of the sea is affected by the tides, even
in waters that do not "belong" to the Commonwealth. W concl ude
that Mass. Gen. Laws ch. 130, 8§ 16 is inapplicable to the SMDS site
by its own ternmns.

In any event, even if § 16 were applicable on Horseshoe
Shoal s, we would still conclude that no permt was required. That
is because 8§ 16 nerely subjects structures erected in the tide
waters to the "pertinent provisions” of Mss. Gen. Laws ch. 91.
Chapter 91 requires a license fromthe Massachusetts Departnent of
Environnmental Protection (DEP) for structures built in protected
waters. See Mass. Regs. Code tit. 310, 8 9.05(1)(a). The DEP s
regul ati ons, however, limt this licensing and permtting

requirenent to activities in "waterways" and "filled tidel ands."
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Id. 8§ 9.04. Neither of those terns, as defined in the regul ati ons,
enbraces Horseshoe Shoals. *? Consequently, Cape Wnd was not
obligated to seek a permt for its data tower under Mass. Gen. Laws
ch. 91.

Finally, Ten Taxpayer asserts in Count |l of its
conplaint that Cape Wnd was required to obtain approval for the
SMDS under the Massachusetts Ccean Sanctuaries Act, Mass. Gen. Laws
ch. 132A. Chapter 132A expressly provides that Nantucket Sound is
within the Cape and Islands COcean Sanctuary. See 1d. 8§ 13(c).
Wth few exceptions, the statute prohibits "the building of any
structure on the seabed" in any ocean sanctuary. |d. 8 15. From
this, Ten Taxpayer concludes that Cape Wnd erected the SMDS in
vi ol ati on of chapter 132A

The problemwith this theory is that the Massachusetts
Depart ment of Environnental Managenment (DEM), which is charged with
i npl ementing the Ocean Sanctuaries Act, id. 8 12C, including the
"care, oversight and control" of ocean sanctuaries, id. 8 14; Mass.

Regs. Code tit. 302, 8 5.09, has expressly disclainmed authority

2 Under DEP regul ations, "waterway" neans "any area of water
and associ ated subnmerged |and or tidal flat |ying below the high
wat er mark of any navi gable river or stream any G eat Pond, or any
portion of the Atlantic Ccean within the Commonwealth.” Mass.
Regs. Code tit. 310, 8 9.02 (enphasis added). Horseshoe Shoals is
not "within the Commonweal th" under the SLA, and nothing in the
Magnuson- St evens Act alters that fact. Simlarly, the SMDS is not

|ocated on "filled tidelands,”" which are defined as "fornmer
subnmerged | ands and tidal flats which are no |onger subject to
tidal action due to the presence of fill." 1d.
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over Horseshoe Shoal s. In a letter to counsel for Ten Taxpayer
dat ed January 24, 2002, Myron G | desgane, the DEM s director of the
Ofice of Water Resources and the agency's official GCcean
Sanct uari es Coordi nator, ** expl ai ned t hat the Cape and | sl ands Ccean
Sanctuary is not considered to include the Horseshoe Shoal s area.
Al t hough chapter 132A purports to include Nantucket Sound in that
sanctuary, that |egislation was passed prior to the Suprene Court's
decision in Maine Il. Now, he concluded, "jurisdiction over the
central portion of the Sound, including Horseshoe Shoals, is with
the federal governnent." G | desgamre was even nore explicit in
response to a subsequent letter from Ten Taxpayer:

While | appreciate your legal research . . . relative to

state jurisdiction clains, the Departnent and the Ccean

Sanctuaries Program have not clainmed jurisdiction over

the area of the sound which includes Horseshoe Shoal s,

and respectfully decline to seek to expand our current

jurisdiction.
That is the end of the matter. Because the responsible

Massachusetts agency has disclainmed regulatory authority over the

13 The Ccean Sanctuaries Coordinator is a position created
under the DEM s regul ations. See Mass. Regs. Code tit. 302,
§ 5.09(3). The Coordinator is charged with carrying out the
responsi bilities of the DEMunder the Ccean Sanctuaries Act and is
aut horized to performor order investigations to determ ne whether
particular activities are consistent with chapter 132A. 1d.
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SMDS site,' we hold that Cape Wnd was not required to seek
approval for the project under Mass. Gen. Laws. ch. 132A

2. | nconsi stency with Federal Law

There is a second reason why the district court was
correct to dismss Ten Taxpayer's conplaint. Even if our
interpretation of state law is incorrect and one or nore of the
cited Massachusetts statutes does require a permt for the SMS,
there is a further question: whether that requirenent should be
incorporated and enforced as federal Iaw under 43 U S C
§ 1333(a)(2)(A). W conclude that it should not.

Under 8§ 1333(a)(2)(A), the Massachusetts statutes cited
by Ten Taxpayer apply on the outer Continental Shelf, if at all,

solely as surrogate federal law. 1d.; see also Gulf Offshore, 453

US at 480 ("All law applicable to the Quter Continental Shelf is

federal law . . . ."). But under the OCSLA, state |aws are not

4 W recognize that wunder DEM regulations, it is the
Conmi ssi oner of the DEM and not the Ccean Sanctuaries Coordi nator
who is formally enpowered to nake determ nations regarding the
applicability of permit requirements to particul ar situations. See
Mass. Regs. Code tit. 302, 8§ 5.09(4). Nevert hel ess, we are
satisfied that Gl desgane's letters to counsel for Ten Taxpayer
represent the official position of +the DEM concerning the
Commonweal th's jurisdiction over Horseshoe Shoals. Ten Taxpayer
has not disputed that the letters represent the agency's position.
Moreover, prior to filing the instant |awsuit, Ten Taxpayer
notified both the Conm ssioner of the DEM and the Massachusetts
Attorney Ceneral of its intent to sue. See Mass. Gen. Laws ch.
214, 8 7A (requiring such notice). Despite this notice, neither
t he Comm ssioner nor the Attorney General sought to intervene in
this action or initiate an enforcenment proceedi ng agai nst Cape
W nd.
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adopted as surrogate federal law to the extent that they are

"inconsistent with [the OCSLA] or with other Federal |aws .

ld.; see also Rodrigue, 395 U. S. at 355-56 (explaining that state

| aw applies to fixed structures on the outer Continental Shelf
"only as federal law and then only when not inconsistent with
appl i cabl e federal |aw').

In our view, the OCSLA |eaves no room for states to
require licenses or permts for the erection of structures on the
seabed on the outer Continental Shelf. Congress retained for the
federal government the exclusive power to authorize or prohibit
specific uses of the seabed beyond three mles from shore. See
8 1333(a)(3) ("The provisions of this section for adoption of State
law as the law of the United States shall never be interpreted as
a basis for claimng any interest in or jurisdiction on behalf of
any State for any purpose over the seabed and subsoil of the outer
Continental Shelf . . . ."). |If adopted and enforced on the outer
Continental Shelf, statutes |ike Mass. Gen. Laws chs. 91 and 132A,
whi ch require the approval of state agencies prior to construction,
woul d effectively grant state governnments a veto power over the
di sposition of the national seabed. That result is fundanentally
i nconsistent with the OCSLA. See id. 8 1332(3) (declaring it to be
the policy of the United States that "the outer Continental Shelf
is avital national reserve held by the Federal Governnent for the

public, which shoul d be nade avail abl e for expeditious and orderly

-27-



devel opnent, subject to environnental safeguards, in a manner which
is consistent with the maintenance of conpetition and other
nati onal needs" (enphasis added)).

Ten Taxpayer contends that the Magnuson-Stevens Act,
which was enacted after the OCSLA, changed this calculus by
defining the "body of water comonly known as Nantucket Sound" to
be within the "jurisdiction and authority" of Massachusetts. See
16 U.S.C. § 1856(a)(2)(B). Yet nothing in the Magnuson- Stevens Act

purports to repeal or anend the OCSLA. Cf. Passamaquoddy Tri be v.

Maine, 75 F.3d 784, 790 (1st Cir. 1996) (inplied repeal of federal
statutes is disfavored). On the contrary, the two statutes can
readi |l y coexi st: the Magnuson- Stevens Act aut horizes Massachusetts
to regul ate fishing-rel ated conduct throughout Nantucket Sound, but
"the subsoil and seabed of the outer Continental Shelf, and
artificial islands and fixed structures erected thereon," 43 U. S.C
8§ 1333(a)(2)(A), remain the exclusive province of the federal
government. Congress was perfectly clear in the Magnhuson- Stevens
Act that it did not intend to alter the rights of the United States
in the outer Continental Shelf. See 16 U.S.C. 8§ 1801(c) (1)
(declaring it to be the policy of Congress in the Magnhuson- Stevens
Act "to maintain wthout change the existing territorial or other
ocean jurisdiction of the United States for all purposes other than

t he conservation and managenent of fishery resources").
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We conclude that any Massachusetts permt requirenent
that mght apply to the SMDS project is inconsistent with federal
| aw and t hus i nappl i cabl e on Hor seshoe Shoal s under the OCSLA. The
district court did not err in dismssing Ten Taxpayer's conpl ai nt.

IV.
The judgnment of the district court is affirmed. Costs

are awarded to Cape W nd.
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