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SELYA, Circuit Judge. This appeal challenges the
district court's denial of a prelimmnary injunction seeking what
anounts to a freeze order (although its proponents describe the
requested relief as being in the nature of an equitable
attachnment). Concluding, as we do, that the | ower court correctly
chose to enploy the traditional four-part standard for gaugi ng the
propriety of prelimnary injunctive relief in this situation and
proceeded to apply that standard faultlessly, we affirm the
deci si on bel ow.

I. BACKGROUND

Qur starting point is the cast of characters. Defendant-
appel l ee Blinds To Go, Inc. (BTG operates a slew of retail stores
in North Anerica (a few of which are located in Mssachusetts).
Plaintiffs-appellants Charlesbank Equity Fund |1, Limted
Partnership (Charl esbank) and Harvard Private Capital Holdings,
Inc. (HPCH) are affiliated entities that make and hol d i nvest nents
on behalf of the President and Fell ows of Harvard Col | ege.

The litigation between these protagonists has its roots
in a venture capital transaction. On Decenber 18, 1995, HPCH and
BTG entered into a preferred share purchase agreenent (the
Agr eenent) . Pursuant to the Agreenent, HPCH nmade a $15, 000, 000
capital investnment and, in exchange, BTG issued to HPCH the
entirety of a new class of stock, totaling 20,618,556 preferred

shares with conversion privileges. As a prophylactic device, BTG
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insisted that HPCH grant to the holders of BTG s common stock a
right of first refusal. The provision enbodying this safeguard, as
anended and restated in a 1997 sharehol ders' agreenent, required
that the hol ders of BTG s common stock be afforded the opportunity
of first refusal in the event of any transfer of the preferred
shares arising out of athird party's "bona-fide offer to purchase”
the shares (so long as the offeror was "acting at armis length").

The Agreenment contained several other provisions. O
particul ar pertinence here, HPCH or its permtted assi gnee had the
right to "put" all the preferred shares in specific tinme franes or
upon the occurrence of certain triggering events. Recei pt of
notice of the exercise of this option obligated BTG to redeemthe
shares within sixty days at a per share price calculated in
accordance with a fornula delineated in BTG s corporate charter
A significant elenent of this formula was the EBITDA (i.e.,
earni ngs before interest, incone tax, depreciation and anorti zation
as determned in accordance with generally accepted accounting
principles, consistently applied) for the imediately preceding
twel ve nonths. |In order to secure the due performance of this buy-
back obligation, BTG granted to HPCH a security interest in its
exi sting and after-acquired assets.

The rel ati onshi p between HPCH and BTG proved uneventf ul
t hrough the end of the mllennium A precursor to discord surfaced

i n Novenber of 2001, when HPCHtransferred its preferred shares and



appurtenant rights and i nterests under the Agreenent (includingits
security interest in BTG s assets) to Charl esbank. Al though the
1997 sharehol ders' agreenent was still in effect, HPCH consunmmat ed
the transfer without first offering the preferred shares to the
hol ders of BTG s commobn stock. Charl esbank proceeded to exercise

the "put" option in the first available w ndow of opportunity,
noti fying BTG on January 14, 2002, of its desire that the conpany
redeemthe preferred shares. Under the terns of the Agreenment, the
EBI TDA for the fiscal year ending on February 2, 2002 woul d apply
to that redenption

The cal cul ati on of the EBI TDA did not go snoothly. Over
the next few nonths, the figure dimnished to a point well bel ow
what Charl esbank had antici pated. This shrinkage in turn |owered
the projected purchase price of the preferred shares. As these
estimates slunped, Charl esbank grew increasingly suspicious that
BTG was cooki ng the books. The buy-back transaction stall ed.

On June 21, 2002, Charl esbank took matters into its own
hands. Invoking federal diversity jurisdiction, see 28 U. S.C. §
1332(a), it sued BTG in the United States District Court for the
District of Massachusetts (BTG is a Canadian corporation that
mai ntains its principal place of business there and Charl esbank is
a Massachusetts limted partnership). The conplaint asserted

claims for breach of contract and breach of the inplied covenant of

good faith and fair dealing. HPCH (a Massachusetts charitable



corporation headquartered in that state) soon joined the fray as an
additional plaintiff. The interests of the two plaintiffs are
congruent and, from this point forward, we refer to them
collectively, as "CH."

In Cctober of 2002, BTG and the holders of its conmon
stock countersued in a Canadi an court. They sought a declaration
that BTG did not owe any nmoney to C-H because the transfer of the
preferred shares was unauthorized. BTG posited that the
transacti on between Charl esbank and HPCH triggered the right of
first refusal; that HPCH nonet hel ess di sregarded that obligation;
and that, therefore, the shunned right of the holders of BTG s
cormon stock to purchase the preferred shares vitiated the

purported transfer and trunped Charl esbank's right to exercise the

put opti on. In the alternative, BTG asked for a judicial
determination that it owed only $15,453,548 for the preferred
shares.

The Canadi an court of first instance dism ssed the suit
on the ground of forum non conveniens. That holding was affirned
on appeal (i.e., the Canadian appellate tribunal agreed that
Massachusetts was a nore convenient forum but the dism ssal was
vacated and the case stayed pending resolution of the first-filed

action. Thus, the battle between the parties shifted back to the

federal district court.



CHs primary allegation was — and is — that BTG

mani pul ated its finances and shrank the EBI TDA by posting a series

of spurious year-end reserves after the "put" option had been
exercised. In CGH s view, these machinations artificially defl ated
the EBITDA by nearly $5,000,000 (i.e., from $12,900,000 to just
over $8, 000, 000) and the projected purchase price for the preferred
shares by roughly $8, 300, 000 (every reduction of $1, 000,000 in the
EBI TDA translates, wunder the formula, into a reduction of
approximately $1,700,000 in the aggregate purchase price). BTG
denied CH s allegations; reiterated its claimthat the right of
first refusal should have been honored; and urged that, in all
events, its books fairly and accurately reflected the conpany's
finances.

Fed. R GCv. P. 65(a) deals with the issuance of
prelimnary injunctions. On July 15, 2003, C-H invoked that rule
and nmoved for a prelimnary injunction "in the nature of an
equi tabl e attachnent of the assets of the defendant."” |In practical
effect, it sought to freeze a substantial amount of BTG s funds in
order to secure eventual paynent of the purchase price for the
preferred shares. BTG opposed the notion, and the district court
summarily denied it. The court's decision rested on two
i ndependent |y sufficient grounds. First, the court concl uded that

it lacked the authority to issue such an injunction under the

Suprene Court's landmark opinion in G upo Mexicano de Desarroll o,




S.A v. Alliance Bond Fund, Inc., 527 U. S. 308 (1999). Second, the

court found that CH had failed to show irreparable harm (and,
t hus, had not satisfied a necessary threshold requirenent for the
i ssuance of a prelimnary injunction). After noving unsuccessfully
for reconsideration, CH appealed. W now affirm
II. APPELLATE JURISDICTION

Al though the parties seem to be content that we have
jurisdiction over this appeal, we are duty-bound to test that
hypot hesis. Wen a col orabl e question exists, an appellate court
has an unflagging obligation to inquire sua sponte into its own

jurisdiction. See Espinal-Dom nqguez v. Conmonwealth of P.R, 352

F.3d 490, 495 (1st Cr. 2003). That is the situation here.

As a general rule, only final orders are immediately
appeal able. See id. (citing 28 U S.C. 8§ 1291). Virtually every
general rule admits of exceptions, however, and a statutory
exception to this finality principle authorizes interlocutory
review of orders "granting, continuing, nodifying, refusing or
dissolving injunctions, or refusing to dissolve or nodify
injunctions.” 28 U. S.C. 8§ 1292(a)(1). Consequently, if the renedy
that CH seeks is in the nature of an injunction, we have
jurisdiction here and now to review an order denying that relief.

Thi s question cones to the forefront because C-H appears
at times to argue that it is not seeking an injunction at all, but,

rather, an equitable attachnent. See, e.q., Appellants' Br. at 1,
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4. For jurisdictional purposes, it matters whether the relief
requested is nore appropriately classified as an injunction or an
attachnent . While orders granting or denying injunctions are
i mmedi at el y appeal able, the status of attachnent orders is nore
probl emati c.

It is coomon ground that —at |east in the absence of
speci al circunstances —federal appellate courts lack jurisdiction
to undertake interlocutory review of orders granting prejudgnment

attachnents. See Teradyne, Inc. v. Mstek Corp., 797 F.2d 43, 45-

47 (1st Cr. 1986); see also 16 Charles Alan Wight & Arthur R
MIler, Federal Practice and Procedure 8§ 3922 (2d ed. 1995). By
i ke token, orders denying prejudgnent attachnments are not per se
appeal abl e when issued. See 11 Wight & MIler, supra 8§ 2936, at
24- 25. But such orders may be immedi ately appealable if they
satisfy the requirenents of the so-called collateral order
doctrine.® 1d.

The taxonom c problemis conplicated here because CH s

original request for interimrelief is not a nodel of clarity.

The collateral order doctrine is a judge-nade exception to
the finality principle. See Espinal -Dom nguez, 352 F.3d at 495.
To satisfy this doctrine —and thus furnish a valid basis for an
interlocutory appeal —the order appealed from nust satisfy four
basic criteria. Id. at 496. First, it rmust involve an issue
unrelated to the nerits of the main dispute, which is capabl e of
review w thout disrupting the nmain litigation. Second, the appea
nmust be capable of finally resolving the issue. Third, the order
nmust inplicate a right incapable of vindication upon review after
final judgnment. And finally, the order nust enbody an inportant
and unsettled question of controlling law. 1d.
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While that request at times enploys the vocabul ary of injunctive
relief, it at tinmes suggests that what CH actually wants is an
attachnment (albeit an attachment derived fromthe district court's
authority under Rule 65). Gven this internal inconsistency, we
must cut through the tangle of words and determ ne whether,
functionally, CH is seeking an injunction or an attachnent.

Morales Feliciano v. Rullan, 303 F.3d 1, 7 (1st Cr. 2002

(explaining that a court nust |look "to the practical effect of the
order rather than its verbiage" to determne if it is appeal able

under 28 U.S.C. 8 1292(a)(1)); accord Cobell v. Norton, 334 F.3d

1128, 1137 (D.C. Cr. 2003).

This court has noted several factors that should be
consi dered i n deciding whether a requested order is nore akin to an
I njunction or an attachnment. These factors include "the present
and future consequences of the constraint involved; whether the
order directs or restrai ns conduct of one of the parties; [and] how
the order was treated bel ow by the district court and the parties.”
Teradyne, 797 F.2d at 47.

Viewed through this prism the order appealed from
appears to be injunctive in nature. Because virtually all of BTG s
assets are | ocat ed outsi de of Massachusetts, the order, if granted,
will operate by restraining BTG s conduct (i.e., commanding it to
take certain actions and prohibiting it fromtaking others). This

is the cl assi c nodus operandi of injunctive relief. See 11A Wi ght



& MIller, supra 8§ 2941, at 32-33 (defining injunctions as orders
that "require a party either to do or to refrain from doing sone
act").

This perception is reinforced by the fact that the
parties and the district court treated CGH s notion as a notion for
a prelimnary injunction. Although a reviewi ng court nust | ook
beyond the nomenclature that parties or trial judges enploy and

gauge the practical effect of a requested order, Mrales Feliciano,

303 F.3d at 7, earlier characterizations of the underlying notion

are relevant to that determ nati on, see Teradyne, 797 F.2d at 46,

47. Here, this factor tilts in favor of appellate jurisdiction.
The notion for reconsideration that CH filed in the
district court dispels any lingering doubts. The notion papers
make pellucid that CGH wanted the court prelimnarily to enjoin
BTG its agents, officers, enployees and all persons acting in
concert wth it, "from spending, dissipating, transferring,
selling, or otherw se disposing of, any of BTG s assets or cash up
to the value of $15, 453,548, other than in the ordinary course of
busi ness, without first paying the sane anmount to [CGH ." This
iteration shows that what CGHreally wanted was a freeze order —
and freeze orders directed at unspecified assets typically are in

the nature of prelimnary injunctions. See, e.q., FTC v. H_ N

Singer, Inc., 668 F.2d 1107, 1112 (9th Gr. 1982) (noting that

whil e an asset freeze can have "an effect conparable to that of an
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attachnment, it is not an attachnment,” but is an injunction). The
freeze order that CH sought is no exception

Teradyne buttresses this reading of the record. |In that
case, the district court entered an order enjoining the defendant
from di sposi ng of $4, 000,000 worth of assets and requiring it to
set that ampunt aside in an interest-bearing account to ensure
satisfaction of any future judgnment or arbitrati on award t hat m ght
eventuate in an ongoi ng di spute between the parties. 797 F.2d at
44-45. W held that such an order should be treated as an
injunction, id. at 47, and the factors to which we attached wei ght
are equally present here.? First, the requested relief in that
case, as here, did not involve posting a bond or surrendering
specified property, but, rather, contenpl ated conpelling a party to
act and/or refrain from acting. Id. at 46. Second, there, as
here, the district court and the parties treated the requested
relief as a prelimnary injunction. [d. Third, and finally, the
Teradyne court thought tying up a | arge chunk of funds pending the
uncertain outconme of arbitration to be a "significant constraint."
Id. That considerationis magnified here, as CH seeks to restrict
the use of alnost four tinmes as much noney pendi ng the outcone of

[itigation.

’The directive to escrow funds in a separate account
represents the only qualitative distinction between the order
sought in Teradyne and the order sought in this case. W see this
as a distinction without a legally significant difference.
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Because we find the relief requested here to be in the
nature of an injunction, pure and sinple, we need not probe the
applicability of the collateral order doctrine. See supra note 1.
It suffices to say that, after independent revi ew of the record, we
are confident that we have jurisdiction to hear and determ ne this
interlocutory appeal. See 28 U.S.C. § 1292(a)(1).

IITI. STANDARD OF REVIEW
W ordinarily reviewthe grant or denial of a notion for

prelimnary injunctive relief for abuse of discretion. Ross-Sinons

of Warwi ck, Inc. v. Baccarat, Inc., 102 F.3d 12, 16 (1st Cr. 1996)

(Ross-Sinons 1). This is a deferential standard of review, and the

deference that it entails is nost appropriate wth respect to
I ssues of judgnent and the bal ancing of conflicting factors. See

Cabl evi sion of Boston, Inc. v. Pub. |Inprovement Commin, 184 F. 3d

88, 96 (1st Cir. 1999). Even then, however, appellate courts nust
be careful to ensure that deference does not nutate into blind
al | egi ance. The trial court's discretion is not unbridled and
"[a] buse occurs when a material factor deserving significant wei ght
is ignored, when an inproper factor is relied upon, or when al

proper and no inproper factors are assessed, but the court nakes a

serious mstake in weighing them"” |Indep. G| & Chem Wrkers of

Quincy, Inc. v. Proctor & Ganble Mg. Co., 864 F.2d 927, 929 (1st

Gir. 1988).
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W review the district court's answers to abstract

questions of |aw de novo. Goya Foods, Inc. v. Wallack Mgmt. Co.,

290 F. 3d 63, 71 (1st GCr.), cert. denied, 537 U S. 974 (2002). An

error of law is, of course, always an abuse of discretion.

Rosario-Urdaz v. Rivera-Hernandez, 350 F.3d 219, 221 (1st Cr

2003).
IV. THE MERITS

Before sorting through the thicket of conpeting
argunments, we note —and put to one side —an issue that is not
squarely presented. Al though this is a diversity case, CHs
notion explicitly invoked Fed. R G v. P. 65(a). As aresult, the
di strict court based its decision on that rule and, nore generally,
on federal equitable principles. In briefing this appeal, CH has
eschewed any argunent that the availability of injunctive relief
shoul d be determned, in the first instance, by reference to the

tenet that the |law of the forumstate supplies the rule of decision

in diversity cases. See generally Erie R Co. v. Tonpkins, 304

US 64, 78 (1938); see also Grupo Mexicano, 527 U S. at 318 n.3

(raising that possibility and reserving the question). e

t herefore deem any such claim waived. See Teansters Union v.

Superline Transp. Co., 953 F.2d 17, 21 (1st Cr. 1992) (descri bing

as "settled" the principle that, with only a very narrow band of
exceptions, "legal theories not raised squarely in the | ower court

cannot be broached for the first time on appeal™); dauson v.
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Smth, 823 F.2d 660, 666 (1lst Cir. 1987) (simlar). Gven this
wai ver, our decision necessarily hinges on principles of federal
| aw.

A. Framing the Issue.

In sone situations, federal <courts possess general
equi tabl e power to issue prejudgnent injunctions in the nature of
freeze orders so as to ensure the adequacy of postjudgnment

remedi es. See United States v. First Nat'l Cty Bank, 379 U S

378, 385 (1965); DeBeers Consol. Mnes, Ltd. v. United States, 325

U S 212, 220 (1945). The fact that such an order may be within
the raw power of a federal court does not end the inquiry, but
sinply sets the stage for two further queries. The logically
ant ecedent question involves whether, categorically speaking, a
particul ar case is of a type in which such an order nay be issued.
The second invol ves the proper | egal standard to be enployed in the
exerci se of that power

The first of these questions is extrenmely conplex. In

G upo Mexi cano, the Suprene Court held that the district court "had

no authority to issue a prelimnary injunction preventing
petitioners fromdisposing of their assets pendi ng adj udi cati on of
respondents' contract clai mfor noney damages"” where no preexisting
lien or equitable interest had been clained. 527 U S. at 333. It

i s uncl ear whet her G upo Mexicano directly controls this case. On

the one hand, its rationale favors the conclusion that the district
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court |l acked the inherent authority to grant the relief that CGH

solicited. See, e.qg., id. at 318-27 (finding that federal courts

ordinarily lack the equitable authority to issue prejudgnent
attachnments in actions at law). On the other hand, the application

of the Grupo Mexicano rationale here would entail an extensi on of

the Court's holding. After all, it is at |east arguable that the
exi stence of a security interest (such as CH possesses) is a
salient distinction.

Fortunately, we have the luxury of being able to | eave
this question for another day. Thus, we assune for argunment's sake
that the district court had the authority to grant the relief
requested —a prelimnary injunction in the nature of a freeze
order. This assunption enables us to proceed directly to the
second question and deci de what | egal standard governs the exercise
of that assuned power.

B. Choosing the Standard.

It is famliar lore that the issuance of a prelimnary
i njunction depends on the outcone of a four-part inquiry. See

e.g., Ross-Sinons |, 102 F.3d at 15; Narragansett |Indian Tribe v.

Guilbert, 934 F.2d 4, 5 (1st Cr. 1991). CH asseverates that this
inquiry is inapropos here because a federal court nust apply state
attachnment standards to noti ons seeking prejudgnent freeze orders.
As best we can decipher its asseveration, CH seens to be saying

that, in cases where the relief sought is in the nature of an
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equi tabl e attachnent, Fed. R Civ. P. 65 should be read in |ight of
Fed. R Cv. P. 64 and be construed as inporting state-law
standards for determning the availability of relief.? BTG
di sagrees. It maintains that this case is a prototypical Rule 65
case —no nore and no less —and that, therefore, the usual four-
part test pertains.

To begin, circuit precedent suggests the use of the
traditional four-part standard. |n Teradyne, 797 F.2d at 51-57, we
applied this standard in very simlar circunstances (al beit w thout

focused di scussion). So too Unisys Corp. v. Dataware Products,

Inc., 848 F.2d 311 (1st Cr. 1988), in which we found that the
di sputed order resenbled an injunction and applied the sane
quadripartite test. 1d. at 314.

C-H attenpts to blunt the force of these precedents by

arguing, first, that the decisionto utilize the four-part standard

SRul e 64, with exceptions not relevant here, provides:

At the commencenent of and during the course
of an action, all renedies providing for
sei zure of person or property for the purpose
of securing satisfaction of the judgnent
ultimately to be entered in the action are
avai |l abl e under the circunstances and in the
manner provided by the law of the state in

which the district court is held . . . . The
renmedi es [] avai |l abl e i ncl ude arrest,
attachment, garni shment, repl evin,

sequestration, and other corresponding or
equi val ent renedi es.

Fed. R Cv. P. 64.
-16-



in Unisys was not part of the court's holding (a point that, for
argunment's sake, we are willing to assune); and second, that
Teradyne should be read narromy. To that end, C H declares that
t he Teradyne court recognized the availability of an alternative
equi tabl e attachnent standard. But that ipse dixit msreads the
opi nion: the Teradyne court discussed the alternative of equitable
attachment only in considering the appealability of the | ower

court's order. See Teradyne, 797 F.2d at 45-47. Having determ ned

(as have we) that the requested relief was really in the nature of
an injunction, the court went on to apply the traditional four-part
test in a straightforward and unequi vocal manner. See id. at 51-
52. There are no two ways about it; Teradyne stands four-square
for the proposition that a prejudgnment freeze order is in the
nature of an injunction and that, therefore, its propriety should
be anal yzed under the traditional four-part test.

C-H next seeks to mnimze the i npact of these precedents
by citing to decisions of other courts. This is wasted notion
The rule is firmy settled that, in a multi-panel circuit, a nemy
constituted panel is bound by prior panel decisions directly on

poi nt . See Jusino v. Zayas, 875 F.2d 986, 993 (1st G r. 1989).

Al t hough there are two wel |l -defined exceptions to this rule, see
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Wllianms v. Ashland Eng'g Co., 45 F.3d 588, 592 (1st Cr. 1995),

nei t her applies here.*

In all events, the precedents that C-H narshals are not
per suasi ve. A clear mgjority of courts confronting simlar
ci rcunst ances have approved the use of the traditional four-part

prelimnary injunction standard. See, e.qg., United States ex rel.

Taxpayers Against Fraud v. Singer Co., 889 F.2d 1327, 1331 (4th

Cr. 1989); EBSCO Indus., Inc. v. Lilly, 840 F.2d 333 (6th Gr.

1988); Newby v. Enron Corp., 188 F. Supp. 2d 684, 707 (S.D. Tex.

2002); cf. Deckert v. Ind. Shares Corp., 311 U S. 282, 290 (1940)

(finding injunction reasonabl e because available renedies at |aw
woul d be i nadequate). Al t hough nost of these decisions have
applied this standard w thout any devel oped anal ysis of the issue

that C-H advances here, see, e.q., Singer Co., 889 F.2d at 1330- 31,

resort to that standard nakes em nently good sense in this context.
Wth the exception of a pair of Eleventh Crcuit cases —

to which we shall return —the precedents to the contrary conprise

isolated district court rulings. To the extent that these cases

apply state standards rather than the traditional four-part test to

“The first exception provides that a panel decision may be
"“underm ned by control |l ing authority, subsequently announced, " such
as a decision of the Suprene Court or of the circuit court sitting
en banc, or a statutory overruling. WIlians, 45 F. 3d at 592. The
second pertains to those rare instances in which authority that
postdates the original decision "offers a sound reason for
believing that the fornmer panel, in light of fresh devel opnents,
woul d change its collective mnd." 1d.
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determne the availability of prelimnary injunctive relief under

Rul e 65, see, e.q., Hasbro, Inc. v. Serafino, 958 F. Supp. 19, 22-

23 (D. Mass. 1997); Anderson Foreign Mtors, Inc. v. New Engl

Toyota Distrib., Inc., 475 F. Supp. 973, 978 (D. Mass. 1979), we

regard them as wongly decided. Moreover, they are not fairly

representative of the genre. See, e.0., Hunter v. Youthstream

Media Networks, Inc., 241 F. Supp. 2d 52, 54 (D. Mass. 2002)

(applying the traditional four-part prelimnary injunction standard
i n anal ogous circunstances).
W turn nowto the Eleventh Circuit cases hawked by CGH

See Rosen v. Cascade Int'l, Inc., 21 F.3d 1520 (11th G r. 1994);

Mtsubishi Int'l Corp. v. Cardinal Textile Sales, Inc., 14 F. 3d

1507 (11th Cr. 1994). Those opi nions contain | anguage whi ch, at
first blush, mght be read to suggest that the Eleventh Crcuit

follows a rul e opposite to that fornmulated in Teradyne. See, e.q.,

Mt subi shi, 14 F. 3d at 1521-22 (stating that "Rul e 64, and not Rule
65 . . . provides the standard for evaluating a request for
prelimnary injunctive relief that is, inreality, no nore than a
request for a prejudgnent attachnent”). Taken in context, however,
thi s | anguage does not betoken an irreconcilable conflict.

In Rosen, the Eleventh Crcuit made clear that district
courts had no power under Rule 65 to issue a prelimnary injunction
that anmobunts to a prejudgnent attachnent when t he underlying action

seeks only nonetary damages and no statute specifically authorizes
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ancillary prejudgnment relief. Rosen, 21 F.3d at 1529. The focus
of the case at hand is different (although we are synpathetic to
Rosen's core holding, we do not need to pass upon that question
here). Furt hernore, both Rosen and M tsubishi dealt with assets

that seem to have been |ocated wthin the forum state (a

ci rcunstance that, as CH has acknow edged, is absent here). For
that reason, the district court in each case actually was appl yi ng
Rul e 64, not Rule 65. Not hing in either decision fairly can be
read to support the notion that state standards govern the
determ nati on of when a federal court, acting under Rule 65, can
issue an injunction in the nature of a freeze order designed to
affect assets |l ocated outside the forum state.

C-H has a fallback position. It observes that G upo
Mexi cano, 527 U.S. at 330-31, explicitly preserves the availability
of state-law renmedies. This is true as far as it goes —but it
does not take C-H very far. In those few sentences, the G upo
Mexi cano Court explained that a freeze order related to property in
which the putative creditor possessed no legal or equitable
interest essentially anmounted to a prejudgnent attachnent. The
Court then stated that allow ng such relief in an action seeking
only renedies at |law "could render Federal Rule of Cvil Procedure
64, which authorizes use of state prejudgnent renmedies, a virtual
irrelevance.” 1d. at 330. The Court's reasoning supports the

continued vitality of Rule 64 — but the nere fact that state
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attachnment standards remain applicable in federal courts under Rule
64 tells us nothing about the wonted operation of Rule 65. CHis
not seeking an attachment under Rule 64, and it has identified no
property that 1is subject to the district court's in rem
jurisdiction.

At the expense of carting coal to Newcastle, we add that
the very nature of a freeze order counsels agai nst comm ngling the
jurisprudence of Rule 65 with that of Rule 64. Even though a
freeze order may serve nany of the sanme ends as an attachnment, the
former acts upon a party whereas the latter is directed at specific
property. Restraining (or conpelling) individual action is
especially strong nedicine, and courts should hesitate to issue
such orders on an interlocutory basis wthout a show ng of urgent
need. The traditional four-part standard for prelimnary
injunctive relief provides a prophylaxis against the hasty or
i ntenperate use of that power. Consequently, sound policy
considerations support the inposition of that standard in
connection with freeze orders.

To say nore would be to paint the lily. W hold that the
traditional four-part prelimnary injunction standard applies in
full flower to notions brought under Rule 65 in hopes of securing

prej udgnent freeze orders.
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C. 2Applying the Discerned Standard.

This brings us to the final |leg of our journey. Having
concluded that the district court appropriately resorted to the
traditional four-part standard for prelimnary injunctiverelief en
route to its alternative holding, the question reduces to the
supportability of the court's determnation that CH failed to
achi eve that benchmark. Upon close perlustration, we find no fault
with that determ nation.

Under the accepted franework, the four elenents that a
district court faced with a notion for a prelimnary injunction
nmust assess are the follow ng:

(1) the likelihood of success on the nerits;

(2) the potential for irreparable harmif the

injunction is denied; (3) the balance of

rel evant inpositions, i.e., the hardship to

the nonnovant if enjoined as contrasted with

the hardship to the nmovant if no injunction

issues; and (4) the effect (if any) of the

court's ruling on the public interest.

Ross-Sinmons I, 102 F.3d at 15. In conjunction with the use of this

standard, trial courts have w de discretion in making judgnents
regarding the appropriateness vel non of prelimnary injunctive
relief. 1d. at 16.

In nost cases —and the case at hand is no outlier —

irreparable harmconstitutes a necessary threshold show ng for an

award of prelimnary injunctive relief. Matos v. dinton Sch.

Dist., = F.3d ___,  (1st Cr. 2004) [No. 03-1332, slip op. at

8]; accord Ross-Si nons of Warwi ck, Inc. v. Baccarat, Inc., 217 F. 3d
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8, 13 (1st Cir. 2000) (describing irreparable harmas "an essenti al
prerequisite" for receiving such redress). The burden of
denonstrating that a denial of interimrelief is likely to cause

irreparable harmrests squarely upon the novant. Ross-Sinons |,

102 F. 3d at 18.

In this case, the district court found that CH had
failed to carry that burden. This finding draws substanti al
confort fromthe record. A finding of irreparable harm nust be
grounded on sonet hing nore than conjecture, surnmise, or a party's
unsubstanti ated fears of what the future nay have in store. Regan

v. Vinick & Young (In re Rare Coin Galleries of Am, Inc.), 862

F.2d 896, 902 (1st Cr. 1988). Here, we have been unable to
di scern anything resenbling a realistic prospect of irreparable
har m

| rreparabl e harm nost often exists where a party has no

adequate renmedy at law. See Rosario-Urdaz, 350 F.3d at 221. In

this case, GHultimately seeks an award of pecuni ary danages (and,
in a best case scenario, that is all it will be entitled to
receive). Such an award will nake it whole.® Accordingly, its
| egal renmedy is adequate.

To escape the ineluctable conclusion that it cannot show

a meani ngful risk of irreparable harm C H asserts that a denial of

*\We note that, under Massachusetts law, CHwll be entitled
to prejudgnent (and perhaps even all post-breach) interest. See
Mass. Gen. Laws ch. 231, § 6C
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prelimnary injunctive relief will allow "BTGto enjoy the fruits
of [CGHs] investnment in the conpany wthout any reciprocal
obligations."” Appellants' Reply Br. at 22. This assertion begs
t he question. At any rate, it is nore properly viewed in
addressing the likelihood of success on the nmerits (an issue that
we need not reach). C-H has not yet proven its nettle. If and
when it does (by prevailing on the nmerits of its claim, it wll be
entitled to execute upon the judgnent entered agai nst BTG  Unl ess

and until that happens, CH nust identify sonme independent reason

why it will be irreparably harnmed wi thout the i nposition of interim
relief.

In a second offer to show irreparable harm C-H posits
that it is not able to nonitor its admttedly substantial
I nvestnment and that, therefore, it "face[s] therisk that [it] wll
be left with nothing at the end of the day." Appellants' Reply Br.
at 22. That sort of statenent can be nade by virtually every
person who sues another for noney damages. Its very ubiquity
i ndicates why it cannot conceivably be enough to justify the
i ssuance of a prejudgnent injunction of this nature. The case |aw

so holds. See, e.q., Inre Rare Coin Galleries, 862 F.3d at 902;

Public Serv. Co. of NH v. Town of W Newbury, 835 F.2d 380, 383

(1st Gr. 1987); see also Ross-Sinons |, 102 F. 3d at 19 (expl ai ni ng

that a "tenuous or overly specul ative forecast of antici pated harnt
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does not possess the substance required to show irreparable
injury).

Two further points seemworthy of nention. First, GHs
cries of urgency are sharply undercut by its own rather |eisurely
approach to the question of prelimnary injunctive relief. It
waited nore than a year after the commencenent of the action to
seek an injunction. That chronol ogy has evidentiary significance:
del ay between the institution of an action and the filing of a
notion for prelimnary injunction, not attributable to intervening
events, detracts fromthe novant's claimof irreparable harm See

JSC Foreign Econ. Ass'n Technostroyexport v. Int'l Dev. & Trade

Servs., Inc., 295 F. Supp. 2d 366, 390 (S.D.N. Y. 2003). The | onger

t he del ay, the nore pervasive the doubt.

Second, even assumng that thereis arisk that BTG w ||
be unable to pay a future judgnent —a conclusion that has utterly
no footing in the record —the Agreenment granted C-H a security
interest in all of BTG s property. GC-H s counsel conceded at oral
argunment that this security interest has been perfected. Thus, CH
—unlike an ordinary plaintiff — has an alternative neans for
ensuring paynent of any judgnent that it eventually m ght obtain.
The existence of this anchor to windward further undermnes CH s
argunment that it is facing an intolerable risk of irreparable harm

A prelimnary injunction is a potent weapon that shoul d

be used only when necessary to safeguard a litigant's legitimte
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interests. The instant record reflects no basis for a reasoned
belief that such an order is necessary. Accordingly, we hold that
the district court acted well wthin the encincture of its
di scretion in denying a prelimnary injunction on the ground that
C-Hhad failed to make the requisite showi ng of irreparable harm?®

C&f. Ross-Sinmons |, 102 F.3d at 19 (noting that, in appeals relating

to prelimnary injunctions, "battles over the quality and quantity
of the harm alleged nost often will be won or lost in the trial
court").
V. CONCLUSION

W need go no further. To the extent a party seeks a
prelimnary injunction under Rule 65, the traditional four-part
standard governs —and this remains so notw thstanding that the
sought-after injunctionis in the nature of an equitable attachnent
or freeze order. Because the district <court applied the
appropriate | egal standard and because its ensuing determ nation —
that, on the facts of this case, CH had nade no show ng of
i rreparabl e harm —was not an abuse of discretion, we uphold its

ukase.

Affirmed.

5l'n view of this conclusion, we need not address the other
three prongs of the traditional four-part standard.
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