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SCHWARZER, Senior District Judge. Appellants Pedro

Zendn- Encar naci 6n, Caci mar Zendn- Encar naci 6n, and Regal ado
M ro6-Corcino appeal their convictions for violating 18 U S C
§ 1382 by illegally entering certain waters designated as a “danger
zone” around the island of Vieques during a United States Navy
trai ni ng exerci se. W vacate the convictions and remand for further
pr oceedi ngs.
FACTUAL AND PROCEDURAL HISTORY
We recite the facts as found by the district court in the

i ght nost favorable to the verdict. United States v. Van Horn

277 F.3d 48, 54 (1st Cr. 2002).

On April 9, 2002, the Navy was conducting a training
exercise in South Salinas Bay, part of the waters around the isl and
of Vieques. By regulation the bay had been designated a “danger
zone” closed to the public during such exercises. 33 CF.R
§ 334.1470. The Navy had previously posted notices announci ng the
exercise in both Spanish and English. During the exercise, two
smal | boats carrying five passengers wearing wet suits and ski
masks entered the bay. The exercise was halted, and naval security
approached the trespassers, advising themto | eave. They refused
and remained in the area for over an hour, interfering wth naval
oper ati ons. Utimately, the appellants were identified as the
occupants of the boats and were charged and brought to trial

There is no dispute that appellants were occupants of these boats.
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Trial was hel d before Magi strate Judge Ai da Del gado Col 6n
in Novermber 2002. Al of the appellants were adjudged guilty of
crimnal trespass in violation of 18 U S.C. § 1382. The magistrate
j udge sentenced Regalado Mro-Corcino to one year probation and
forty-five days of incarceration and Pedro and Cacimar
Zenon- Encarnaci 6n to one year probation and four nonths of
I ncarceration each

Appel | ants appeal ed their convictions and sentences to

the district court, which affirned. United States v. Zendén, 285

F. Supp. 2d 109, 111 (D.P.R 2003). Appellants tinely appealed to
this court.

DISCUSSION
I. STANDARD OF REVIEW

Appel lants’ argunents raise questions of law and

statutory interpretation, which we review de novo. Pride Hyundai,

Inc. v. Chrysler Fin. Co., L.L.C, 369 F.3d 603, 612 (1st Cr.

2004); United States v. Maxwell, 254 F.3d 21, 24 (1st Cir. 2004).

II. THE MERITS

A Designation of South Salinas Bay as a “Danger Zone”
Section 1382 makes it illegal to “go[] upon any mlitary,
naval, or Coast Cuard reservation, post, fort, . . . or

installation for any purpose prohibited by law or [|aw ul
regulation.” 18 U S.C. 8§ 1382. The regulation at issue in this

case (the “danger zone regul ation”) designates an area including
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South Salinas Bay “open to navigation at all tinmes except when
firing is being conducted.” 33 CF.R 8 334.1470(b)(1). Wen
firing is being conducted, “no persons or surface vessels, except
those patrolling the area, shall enter or remain within the danger
area.” 1d. Entry into the designated area during firing therefore
constitutes a violation of § 1382.

Appel I ants chal | enge their convictions on the ground t hat
the Navy could not lawfully designate a danger zone under the
regul ati on because it |acked a valid National Pollutant Di scharge
Eli m nati on System (NPDES) permt on April 9, 2002. 33 U S C

88 1311(a), 1323(a) (NPDES requirenent). See Ronero-Barcelo v.

Brown, 478 F. Supp. 646, 664 (D.P.R 1979) (requiring permt for

Navy exercises), aff’d on other grounds, Winberger v. Ronero-

Barcel o, 456 U S. 305 (1982), after being rev’'d on other grounds,

643 F.3d 835 (1st Cir. 1981). The Navy received a valid NPDES
permt in 1984. That pernmt expired in 1989, and the Navy applied
to the Environnental Protection Agency (“EPA’) for a new permt.
The EPA deened the application conplete but failed to act on it.
Under the applicable regulation, this failure nmeant that the 1984

permt “continue[d] in force” despite its expiration.? 40 C F.R

'The regulation provides that, “[when EPA is the permt-
i ssuing authority, the conditions of an expired permt continue in
force until the effective date of a new permt . . . if: (1) The
permttee has submitted a tinely application . . . which is a
conplete . . . application for a new pernmt; and (2) the Regional
Adm ni strator [of the EPA] through no fault of the permttee does
not issue a new permt with an effective date . . . on or before
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8§ 122.6(a).

Appel l ants contend, however, that the C ean Water Act
requires not only EPA approval but also certification by the
rel evant state (in this case, Puerto Rico) that the proposed
pollution neets state water quality standards (in the form of a
“water quality certificate” or “WX'). 33 U S.C. 8§ 1341(a). The
WX is a prerequisite to the EPA's i ssuance of an NPDES permt. 1In
February 2000, the Puerto Rico Environnental Quality Board (“EQB")
denied the Navy's application for a WX, and that denial becane
final. As a consequence, say appellants, the 1984 permt no | onger
continues in force because EPA could not have issued a new one
foll om ng denial of the WX

We di sagr ee. The EPA did not revoke or termnate the
permt or deny the application, nor did the Navy withdraw its
application until after April 9, 2002. Even after the EQB s deni al
of the WQC application, the application process before the EPA
continued through April 9, 2002. Thus, under the terns of the
regul ation, the permt was adm nistratively continued in force on
the date of the incident.

B. Trial Before a Magi strate Judge

Appel  ants contend that their convictions nust be vacat ed
because trial was held before a magistrate judge. They argue that

the case involved m sdeneanors for which they received sentences

the expiration date of the previous permt.” 40 CF.R 8§ 122.6(a).
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of inprisonnment, rather than petty of fenses, and that their consent
was a prerequisite to a trial before a nmagistrate judge.

This contention is readily di sposed of. Under 28 U.S.C.
§ 636(a)(4), magi strate judges have “the power to enter a sentence
for a petty offense.” See also 18 U.S.C. § 3401 (“(a) [Alny United
States nmagistrate shall have jurisdiction to try persons accused
of, and sentence persons convicted of, m sdeneanors conmtted
within that judicial district. (b) Any person charged with a

m sdeneanor, other than a petty offense nay el ect, however, to be

tried before a district judge for the district in which the of fense
was committed.”) (enphasis added). Under these provisions, a
magi strate judge has authority to try and sentence a person charged
with a petty offense.

Section 19 defines “petty offense” as “a Cass B
m sdenmeanor, a Cl ass C m sdeneanor, or an infraction, for which the
maxi rum fine is no greater than the anount set forth for such an
of fense in section 3571(b)(6) or (7) in the case of an individual.”
18 U.S.C. § 19. Section 3571(b) sets the maximum fine for an
individual for a Class B or C m sdeneanor that does not result in
death at $5000. dass B and C mi sdeneanors and infractions are
further defined under 8 3581 (a)(7)-(9) by their authorized terns
of inprisonnment, six nmonths in the case of C ass B m sdeneanors.

These principles are well settled. See United States v. Chavez,

204 F.3d 1305, 1311 (1ith Cr. 2000) (“Assault by striking,



beati ng, or wounding is presunptively a petty offense. It carries
a maxi mum penalty of six nonths’ inprisonment or a $5000 fine or
bot h. The offense is classified as a Class B m sdeneanor.
Congress has expressly designated Class B m sdeneanors as ‘petty
offense[s].” See 18 U S C 8 19.” (sone citations omtted)

(alteration in original)); United States v. Kozel, 908 F.2d 205,

206-07 (7th Cr. 1999) (concluding that the argunment that 18 U. S. C
8§ 19, by its silence on inprisonment, abolishes prison sentences
for all “petty offenses” is “nonsense” and that “[t] he purpose of
8 19 is sinmply to limt prison time for crimes covered by that
section to 6 nonths”).?

Appel I ants were charged with violation of 8§ 1382, which
provides for a fine or inprisonnment of not nore than six nonths.
Because violation of that section is a petty offense, the
magi strate judge had authority to try and sentence appellants
wi t hout their consent.

C. Chargi ng Under 18 U.S.C. § 1382

1. Applicability of the statute
Appel I ants chal | enge their convictions on the ground t hat

entry into a danger zone can be prosecuted only under 33 U. S.C

2Appel | ants al so argue t hat Federal Rule of Crimnal Procedure
58 guarantees thema jury trial and precludes their trial before a
magi strate judge without their consent. However, the version of
Rul e 58 that appellants cite has been superseded. Rul e 58 now
expressly provides that defendants have “the right to trial,
judgnent, and sentencing before a district judge —unless: (i) the
charge is a petty offense.” Rule 58(b)(2)(E).
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8§ 3, and not under 18 U.S.C. 8 1382 or any other statute, because
t he regul ati on establishing the danger zone, 33 C.F. R 8§ 334. 1470,
was promrul gated under 33 U.S.C. § 3.

The argunment is without merit. As noted above, § 1382
provi des that persons who “go[] upon any mlitary, naval, or Coast
Guard reservation, post, fort, arsenal, vyard, station, or

installation, for any purpose prohibited by law or | awful

requlation . . . [s]hall be fined under this title or inprisoned
not nore than six nmonths, or both.” 18 U S. C 8§ 1382 (enphasis

added) . The statute's plain |anguage denonstrates that § 1382

applies to persons who violate any law or lawful requlation by

trespassing onto a naval installation. W have repeatedly held
that the Navy's |awful designation of a regulatory danger zone

suffices to establish liability under 8§ 1382. United States V.

Zenén- Rodriguez, 289 F.3d 28, 31-32 (1st G r. 2002) (“Because the

U. S. exercised control over the South Salinas Bay area [ by properly
establishing it as a danger zone under 33 C.F. R § 334.1470] . . .,
unlawful entry onto that area was prohibited under 18 U S. C

§ 1382.7); United States v. Ventura-Mléndez, 275 F.3d 9, 17 (1st

Cr. 2001) (holding that the perm ssible designation of a danger
zone subjects trespassers to 8 1382 liability).

Appel l ants’ reliance on footnote five of United States v.

Saade, 652 F.2d 1126 (1st Cir. 1981) (“Saade 1”), is msplaced

The court noted there that 8 1 could not serve as a parallel grant



of crimnal jurisdiction to 8 3 because §8 1 did not authorize
danger zone regulations. 1d. at 1132 n.5. The observation is not
rel evant to the instant prosecution under 8§ 1382, which does not
limt violations to particular regulations, but crimnalizes all
trespassi ng on any naval installation for any purpose prohibited by
| aw or lawful regulation. The Navy’'s designation of the instant
danger zone plainly prohibited the defendants’ actions, and thus
subjected themto § 1382 liability.

2. Avail ability of the food fishing
provi so def ense

Appel | ants have a second string to their bow. They argue
that by electing to charge under 8 1382 instead of § 3, the
government denied themthe right to assert a valid jurisdictional
defense since 8§ 3 entitles themto a mandatory evidentiary hearing
on whether pronulgation of a danger zone would unreasonably
interfere with or restrict the food fishing industry. 33 US.C
§ 3 (the food fishing proviso).

Appel l ants are m staken. As we pointed out in Zendn-
Rodriguez, 289 F.3d at 35, since 1993 the authority to pronul gate
danger zone regulations has resided in both 33 US.C. 8 1 and
33 US. C. 8§83, since 33 CF.R 8 334.3(b) contains a food fishing

provi so substantially identical to that in 33 US.C § 3.® “33

*The regul ation provides, in part: “The authority to prescribe
danger zone and restricted area regul ati ons nust be exercised so as
not to unreasonably interfere with or restrict the food fishing
i ndustry. \Wenever the proposed establishment of a danger zone or
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CF.R 8§ 334.3(b) applies to 33 CF.R § 334.1470.” |d. For
purposes of the application of the food fishing proviso, it is
therefore i mmterial whether the charge is under 8 3 or § 1382.

Appel I ants sought an evidentiary hearing in the district
court on the issue of whether the designated danger zone
unreasonably interfered with or restricted the food fishing
industry in the area, offering extensive evidence.* The district
court denied the hearing. Appellants now contend that this was
error requiring that the convictions be vacat ed.

The district court reasoned t hat Zendn- Rodri guez di sposed

of appellants’ claim stating that

the Court of Appeals has held that 33 C F.R
8§ 334.1470 woul d have been validly pronul gated
under either 33 US.C 8 1 or 33 US. C 8§ 3,
because the existence of 33 CF. R 8§ 334.3(b)
ensures that the requirenments of the “food
fishing proviso” will be applicable to the
danger zone established in 33 CFR
§ 334.1470, regardless of whether it was
pronmul gated under 33 U S.C §8 3 or 33 U S.C
8 1. . . . Gven the First Crcuit’s recent
decision regarding the very issue raised
before the Court by Defendants, we nust find
that we need not remand the case for an
evidentiary hearing on the “food fishing

restricted area may affect fishing operations, the D strict
Engineer will consult with the Regional Director, U S. Fish and
Wldlife Service, Departnent of the Interior and the Regional
Director, National Marine Fisheries Service, National Cceanic &
At nospheric Administration (NOAA).” 33 C.F.R 8§ 334.3(b).

*‘This included evidence detailing the Navy's inproper
di scharges of heavy netals, evidence of disturbance of ecol ogical
systens including seagrass beds and coral reefs, and evidence of
toxi ¢ substances in plant and ani mal tissue sanpl es.
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provi so” issue.
Zenon, 285 F. Supp. 2d at 114. The district court m sapprehended

t he hol di ng of Zendn-Rodriguez. That case rejected a challenge to

prosecution under 8§ 1382 on the ground that the danger zone
regul ati on had been pronul gated under 33 U.S.C. § 1, which | acked
a food fishing proviso limting the discretion of the Secretary of
the Army, and not under 33 U S.C. 8§ 3, which contained such a
proviso. 289 F.3d at 35. It did not reach the question whether
the defendants were entitled to an evidentiary hearing under the
food fishing proviso, the court having found that the appellants
had forfeited the issue.

We addressed this issue squarely in Saade I, in which we
hel d t hat defendants were entitled to challenge the validity of the
danger zone regul ati on under the food fishing proviso, stating that
“the district court had an obligation to ascertain whether the
Secretary had conplied with the proviso when issuing the
regul ation.” 652 F.2d at 1134. W remanded for further
proceedi ngs to determ ne whether 33 C.F. R 8 204. 234 unreasonably
interfered with the food fishing i ndustry. On remand, the district
court declined to hold an evidentiary hearing and deci ded t he case
in favor of the governnent on the administrative record. On
appeal, we again remanded, stating:

It is plain to us that the district court

erred in refusing to hold the evidentiary

hearing that the defendants requested. e
remanded for that very purpose. . . . W
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recognize that, in recent years, parties
chal l enging the validity of a regul ation often
do so at the tinme it is issued, on the basis
of the adm nistrative record. But, an ol der
and still valid legal tradition allows a party
towait, challenging the regulation’ s validity
when the agency seeks to enforce the
regul ation. Then, if the claimof invalidity
requires an evidentiary hearing, the court nay
permt the creation of an appropriate factua
record. That is what we ordered. W
therefore reiterate that appellants my
present evidence designed to show that the
regul ati on unreasonably interfered with the
food fishing industry.

United States v. Saade (Saade 11), 800 F.2d 269, 273 (1st Cir.

1986) (Breyer, J.) (citations omtted).

Saade Il remains good |l aw. Indeed, far fromunderm ning

the decision by repeal of its regulations, the Arny Corps of
Engi neers has si nce anended the rel evant regul ati ons, see 33 C. F. R
8§ 334.3(b); 58 Fed. Reg. 37,607 (July 12, 1993), clarifying and
reinforcing the application of the food fishing proviso to all
danger zone and restricted area regul ations. 58 Fed. Reg. 37,607

(July 12, 1993); see Zendn-Rodriguez, 289 F.3d at 35 (stating that

t he added provi si on changed t he “regul atory cont ext
significantly”).
CONCLUSION
The district court erred in denying the defendants an
evidentiary hearing. W remand the case for proceedi ngs consi st ent
with this opinion. |If, after an evidentiary hearing, the district

court rules that the danger zone regul ation conplies with the food
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fishing proviso, the convictions shall stand. See Saade |, 652

F.3d at 1134.

REMANDED.

-—- concurrence follows --
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BOUDIN, Chief Judge, and Lynch, Circuit Judge,

concurring. Although we agree that this remand is required by

United States v. Saade ("Saade 1"), 652 F.2d 1126 (1st Cr. 1981),

we question the soundness of that decision. If a fisherman or
ot her affected party thought that the zone were unl awful because of
its impact on conmercial fishing, a proper neans of chall enging the
regul ati on woul d be an action for declaratory and i njunctive relief
in the district court. Such an action would |ie under established

precedent, see Shields v. Uah Idaho Cent. RR, 305 U. S. 177, 183-

85 (1938); Am _ Sch. of Magnetic Healing v. MAnnulty, 187 U. S. 94,

108-111 (1902); R1. Dep't of Env't Mgm. v. United States, 304

F.3d 31, 40-45 (1st Cr. 2002); 5 U.S.C. § 702 (2000), as the
enabling statute provides no neans for judicial review of orders
aut hori zi ng such zones. 33 U.S.C. 88§ 1, 3 (2000).

G ven the opportunity for a direct challenge to such a
zone, it seens to us open to question whether either a fisherman or
a protester should be allowed to sail deliberately into a known
restricted mlitary zone and then chall enge the regul ati on by way
of defense in a crimnal case. It is hard to believe that
Congress, if it had provided expressly for judicial reviewof zones
created under 33 U.S.C. 88 1 and 3, would have nade the renedy
optional and contenplated that the regulation could also be
chal | enged by defiance--a course that could present dangers both

for the challenger and for mlitary operations.
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The Adm nistrative Procedure Act nmakes clear that the
ability to test a regulation during enforcenent proceedi ngs does
not exist where the |law provides an alternative renedy that is
adequat e and exclusive. See 5 U.S.C. § 703 (2000). This certainly
enconpasses situations where Congress creates the direct renedy and
provides (either explicitly or otherwise) that it is exclusive.

See Yakus v. United States, 321 U S. 414, 443-47 (1944); see also

Block v. Cmy. Nutrition Inst., 467 U S. 340, 345-53 (1984). But

where the direct nmeans of challenging the regul ation derives from
court precedent (or its codificationin the generally phrased APA),
arguably the courts may determ ne whether the direct remedy is or
is not exclusive and, also arguably, the direct remedy should be
excl usi ve here.

The governnent has not raised this objection, but has
relied instead on an attenpt to distinguish Saade | that the panel
opinion properly rejects. Only the en banc court can revisit Saade

with respect to any holding of that decision. See Ed Peters

Jewelry Co. v. C&J Jewelry Co., 215 F. 3d 182, 190-91 (1st Gr.

2000) . Because of public interest concerns, we would not
necessarily regard the governnent's failure to raise the above
obj ection as precluding the exclusivity argunent if the government
chose to raise it by petition for rehearing en banc, although we
are not commtted to accept the argunent unless and until the

matter is adequately briefed.
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We think it proper to raise this possibility not only
because of our uncertainty as to the correctness of Saade | but
al so because the governnent otherw se has no incentive to contest
a seemngly settled holding. This is at least the third case in
whi ch a defendant seeks to defend agai nst prosecution by raising
t he sanme chal |l enge to the same zone--a fact that underscores doubts

about the Saade | regine.
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