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BOUDIN, Chief Judge. This case arises out the death in

prison of Olando Ccasio Alsina ("Qcasi0") and the subsequent suit
of his nmother and heir, Maria Alsina Otiz ("Alsina"), against
vari ous Puerto Rico prison officials.

On Novenber 8, 1997, OCcasio--then an inmate at the
Bayanon prison in Puerto Rico--was injured by a blowto the head in
a prison riot. He received nedical attention at a regional
hospital but was | eft with head pain, convul sions, and one side of
hi s body paral yzed. CT scans showed no brai n damage and Ocasi 0 was
returned to his cell at Bayandon on Novenber 15. It is his
treatnment, or the lack of it, during the next six weeks that is the
present subject of this litigation.

Drawi ng perm ssible inferences in favor of Alsina, it
appears likely that during this six-week period Ocasio was in
consi derabl e pain, was seriously disabled, cried and screaned in
pain and, half paralyzed, could not get about. There is sone
evidence that Emlio Castillo, then a prison guard |lieutenant in
contact with Ccasio, was aware of his plight but did nothing to
secure medical care for him

Wthin a few weeks after the injury, famly nenbers
visited Ccasio; his nother made efforts to secure a wheel chair and
further nedical care for him and nmade pleas to the prison staff on
Ccasi0's behalf. A wheelchair was provided on Decenber 17, two

days after a request was nade. On Decenber 23, a local court



granted a notion brought by Ocasio, requiring that he be provided
with further nmedical evaluation and treatnent.

On January 1, 1998, Ccasio was transferred to the
infirmary at the Rio Piedras prison hospital, where he was
di agnosed with AIDS and toxoplasnposis (a parasitic infection).
Medi cal records indicate that there was a threat by this tinme that
his brain function would be inpaired by |ack of oxygen due to
i nfl anmati on. Starting the next day, Ccasio was treated for
approximately two weeks at an outside nedical center, and he
continued to take nedication after his return to Bayanbn; in March
he was again admtted for nedical care, sonetines receiving
treatnment in hospital facilities and sonetines in prison facilities
under supervi sion.

Ccasio died on May 11, 1998; an autopsy found his cause
of death to have been brain inflammation associated with AIDS. On
August 5, 1998, his nother brought suit in federal court asserting
clainms under 42 U.S.C. § 1983 (2000) and under state | aw agai nst a
nunber of defendants, charging both prison officials and nedi cal
personnel with a variety of derelictions. Over the next 21 nonths
there was extensive discovery and eventually notions for summary
judgnment by the defendants.

Utimately the magistrate judge recommended that the
notions be granted, relying in part on his assessnent of the nerits

and in part on what he found to be Alsina's failure to conply with



a local rule requiring that the party opposing summary judgnment
file a concise statenent of material facts allegedly in dispute.
The district judge wote his own opinion along the same |ines,
sust ai ning the recomrended di sposition and dism ssing the federa
claims with prejudice and the local |aw clainms wthout prejudice.
Thi s appeal followed.

On appeal Al sina has abandoned her federal clains agai nst
everyone (e.qg., nedical personnel) except for three defendants: Zoe
Laboy- Al varado ("Laboy"), who was i n Decenber 1997 Admi ni strator of
Corrections in Puerto Rico; Sixto Marrero-Rodriguez ("Marrero"),
then sub-director of the Bayandbn Correctional Conplex; and
Castillo, the prison guard already nentioned. W confine our
di scussi on to these defendants.

As to all three, the central charge was that they were
| i abl e under section 1983 for violation of the Ei ghth Amendnent
(protecting against cruel and unusual punishnment) by exhibiting
deliberate indifference to Ccasio's patent and severe nedical

needs. See Estelle v. Ganble, 429 U S 97, 101-06 (1976).

However, Alsina's theories as to just how the defendants were
individually liable were multiple and presented with |ess than
perfect clarity.

In some renditions, Alsina seemngly clainmed that the
three defendants were responsible for providing nedical care to

Ccasio and failed in this duty. The district court rejected any



such theory: it said that wunder the governing division of
responsibilities, based in part on a federal consent decree,? the
actual furnishing of prison health care in Bayanbn was the duty of
the Commonweal th Departnent of Health--not the Adm nistration of
Corrections with which all three defendants were al one associ at ed.
Al si na does not challenge this ruling on appeal.

| nst ead, she argues that at |east the prison authorities
have a duty to notify the health professionals if and when

pri soners need nedical attention. Cf. Estelle, 429 U S. at 104-05;

Mranda v. Minoz, 770 F.2d 255, 259 (1st Cr. 1985). The
def endants do not deny such a responsibility; instead, they say
that Alsina failed to file a conpliant notion of contested facts
and that, on the resulting record, the three defendants |acked
know edge sufficient to trigger a responsibility to sunmon nedi cal
hel p any earlier than it was provided.

Alocal rule of the district court (then Rule 311.12, now
revi sed and renunbered as Rule 56) requires that a party seeking
sumary judgnent supply a list of the allegedly uncontested facts
on which it relies (together with record citations) and that the

opposi ng papers include "a separate, short, and concise statenent

The consent decree derives froma class action started in the
1980s and designed to reform conditions and health care in the
Puerto Rico prison system The consent decree included a nedical
care plan developed and entered into by the Adm nistration of
Corrections and the Departnent of Health in response to the
litigation. See Carlos Mrales Feliciano v. Rosellé Gonzélez, 13
F. Supp. 2d 151, 156-61 (D.P.R 1998).
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of the material facts" (again with "specific" record references)
t hat t he opponent asserts require atrial. This "anti-ferret" rule
ainms to make the parties organi ze the evidence rather than | eaving
t he burden upon the district judge.

Where the party opposing sumrary judgnent fails to
conply, the rule permts the district court to treat the noving

party's statenment of facts as uncontested, Cosne-Rosado v. Serrano-

Rodri guez, 360 F.3d 42, 46 (1st Cr. 2004), and we have regularly

upheld its enforcenent. See, e.qg., Mrales v. AC Ossleff's

EFTE, 246 F.3d 32, 32-35 (1st Cr. 2001). However, whether the
rule has been violated is a different question, easily answered
where the opponent fails to file any statenent or omts all record
citations but |less so where the deficiency is of a different kind.
Inthis instance, Laboy and Marrero of fered 14 paragraphs
of all egedly uncontested facts in four pages; Al sina's
correspondi ng statenents as to just these two defendants spanned 60
pages and 130 facts--many being irrelevant, repetitive or
unsupported by record citation. There is no nechanical rule
rendering a long statement insufficiently "short"™ and "concise";
after all, a case could have a great nany material contested facts.
And in this instance Al sina was maki ng a nunber of quite different
cl aims agai nst different defendants based on different theories.
Nevert hel ess, having reviewed the opposing statenents

filed by Alsina, we do not think the statenents even arguably



conply with the spirit or letter of the rule. Burying the district
court in a mass of supposedly material contested facts, many
irrel evant and nany unsupported by citations, creates the very
norass fromwhich the rule ains to protect the district judge. In
this case, Alsina sinply dunped an undi gested record on the judge,
expecting himto do counsel's job.

That fact alone is not necessarily decisive of the
outconme in this case. It mainly neans that the district judge can
accept the noving party's allegedly uncontested facts as true, but
whet her or not this justifies summary judgnent for the noving party
depends upon the legal and factual configuration that results.

See, e.q., @zman-Rosario v. United Parcel Serv., Inc., 2005 W

248072, at *2 (1st Cr. Feb. 3, 2005). 1In the case of Castillo,
sunmary judgnent was not appropriate; but as to Laboy and Marrero,
we think summary judgment was properly granted. W begin with the
claims against the latter two defendants.

In this instance, the conplaint charged that the two
supervising officials (Laboy and Marrero) "knew or should have
known" that Ccasio was getting i nadequate care; and as to Marrero
it alleged that he nust have known because fam |y conpl ai nts about
Ccasio's condition were made to the prison staff. However, any
claimthat either of themknewis defeated by defendants' explicit

assertions in their statenent of uncontested facts that they did



not know about Ccasio's suffering. As it happens, there is no
di rect evidence to show that they did.

Speci fically, no evidence suggests that Laboy--at the top
of the hierarchy--had any know edge of Ccasio's situation that
could be the prenmise for a claim of deliberate indifference.
Al sina points us to sone evidence that the famly conplained to
Marrero' s staff, which (dependi ng upon the circunstances) m ght or
m ght not permt an inference of know edge. But, under the anti-
ferret rule, Marrero’s flat denial of notice is conclusive. As to
the "should have known" claim negligence is not a basis for

l[iability under an Ei ghth Amendnent theory. Farner v. Brennan, 511

U S. 825, 835-40 (1994); Ml donado-Denis v. Castillo-Rodriguez, 23

F.3d 576, 582 (1st Cir. 1994).

Yet Alsina's conplaint mght be regarded as al so nmaki ng
a somewhat different claimagainst these defendants: that they at
| east knew in general of a pattern or practice of subordinates that
menaced the constitutional rights of prisoners and had authority to
take renedi al nmeasures, but instead were deliberately indifferent
to this threat. There is case |law that supports such a theory,
al t hough showi ng that such an om ssion caused a particular injury

may be quite difficult. Mal donado-Deni s, 23 F.3d at 582-83; see

also Mranda, 770 F.2d at 260.

To prevail on such a theory Alsina would have to show

that (1) during the relevant time period Laboy or Marrero knew of



a continuing pattern of cul pable failures by guards or other prison
staff to refer to health providers those prisoners with col orabl e
conplaints or manifest synptons, and (2) that, having authority
over the subject, Laboy or Marrero nmade no reasonable attenpt to

remedy such deficiencies. See Mranda, 770 F.2d at 260-61. A

further problem would be to show that Ocasio’ s suffering or death
woul d have been prevented by reasonable renedial efforts.

Nei t her the magi strate judge nor the district judge dealt
directly with such a "pattern or practice" theory. Thei r
di scussion properly rejected clains premsed on the prison
authorities' overall responsibility for health care and on cl ains
assum ng actual know edge of Ccasio's condition by Laboy and
Marrero; neither judge directly responded to the supervisory theory
outlined above. This may be due in part to Al sina s sonewhat
cloudy articulation of the theory; nonetheless, it was suggested
and we will not treat it as forfeit but rather consider it on the
merits.

Here, Al sina charged that there was w despread know edge
by high prison officials in Puerto Rico that prison nedical care
was very poor; this, Alsina says, was apparent from the consent
decree, published reports, newspaper stories, and the Iike.
Def endants' statenment of uncontested facts did not negate this
awar eness; indeed, in their depositions neither defendant denied

having sonme famliarity with health care problens in the system
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al t hough neither professed a very precise recollection about what
exactly he or she had read and when. Because the consent decree
mandated future training of prison personnel, it can also be
inferred that inadequate training had been a problemprior to the
consent decree.

But knowl edge of earlier inadequate training--and even
know edge that it remained a prison responsibility to give guards
sonme training--is a mle away from showng wllful blindness or
deliberate indifference to a supposed continued failure of
trai ni ng. There was no evidence adduced by Alsina that the
training reginme for guards in place after the transfer of general
responsibility for care to the Departnent of Health had failed on
a large scale (Castillo is one case) and--nore to the point--no
proof that, if it had, either defendant knew that it had or was
wWillfully blind or indifferent to that failure.

W Il ful blindness and deliberate indifference are not
nmere negligence; these concepts are directed at a formof scienter
in which the official cul pably ignores or turns away fromwhat is

ot herwi se apparent. See Farner, 511 U S at 839-40; Febus-

Rodriguez v. Betancourt-Lebron, 14 F.3d 87, 92 (1st Gr. 1994).

Al sina has pointed to no evidence whatever that either Laboy or
Marrero knew in late 1997 that there was a continuing pattern by
guards--specifically, of failures to report i nmate nedi cal needs--

fromwhich the defendants then averted their eyes.
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The story is different as to Castillo. The conpl ai nt
charged that Castillo knew of Ccasio's nedical needs and did
not hi ng (al so that he "shoul d have known," but that allegation is
insufficient). Castillo filed no separate statenment of uncontested
facts but nerely adopted the statenment of other defendants--which
cont ai ned no deni al of know edge on Castillo's part. Accordingly,
the anti-ferret rule does not preclude Alsina from arguing that
Castill o did have know edge of Ccasio's desperate condition and did
not hi ng about it.

The statenent of undi sputed facts does state that Ocasio
never filed a formal conplaint of inadequate care, but this hardly
negates the possibility that he was manifestly in need of
attention. Further, in discovery one inmte testified that
Ccasio's fellow prisoners had told Castillo of Ocasio' s need for
nmedi cal treatnent, and that these requests were ignored; another
inmate testified that Ccasio hinself requested of Castillo that he
be relocated to a nedical facility to treat what he suspected was
a blood clot or head injury, and that Castillo ignored him

The hel pful joint brief filed on defendants' behal f makes
several different argunents as to Castillo. One thene, that
Castill o was not a care provider, is no answer. So far as appears,
prison officials still had a duty to report health needs to the

doctors. Castillo m ght deny know edge of such a duty, but he has
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not done so; and, of course, the denial mght well not be credible
or sufficient.

The defense brief al so asserts that Castillo, hinmself not
a health care professional, should not be expected to parse
synptons, especially of soneone already under nedical care.
Reasonabl e reliance on others and |ack of expertise may both be
fair points. But if Castillo knew of prolonged, nmanifest, and
agoni zing pain being suffered by Ccasio and did nothing to advise
others, we can hardly say it would be inpossible to find deliberate
I ndi fference.

Finally, the defendants' brief nentions Al sina' s supposed
failure to prove precisely when Castillo ignored Ccasio's
conpl aints. However, two prisoners testifiedthat Castillo | earned
of Ccasio's condition in md-Novenber--shortly after QOcasio was
returned to his cell fromthe regi onal hospital followi ng the riot.
Al sina has offered enough evidence as to Castillo--that he got
conplaints and had know edge of Ccasio's extrene suffering--to
raise a trial-worthy issue.

None of the allegations of the other prisoners concerning
Castillo may be true and, if true, there nmay be ot her reasons why
Castillo is not guilty of deliberate indifference. Even if there
were conplaints, Castillo mght still have believed that nothing
nore could be done by doctors. O Castillo may have passed

i nformati on about Ccasio on to superiors or to health authorities.
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But given the evidence al ready recounted, summary judgnent in his
favor was not warranted, nor has Castillo thus far adduced facts
sufficient to nerit qualified imunity.

The j udgnent di sm ssing Al sina' s clains agai nst Laboy and
Marrero is affirned; as to Castillo, the judgnent is vacated and
the case remanded for further proceedings. Each side shall bear
its own costs on this appeal.

It is so ordered.
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