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LYNCH, Circuit Judge. A fifteen-year old boy, Ernid

Gonez, was beaten by an on-duty Puerto Rico Police officer, Ernesto
Espada- Cruz ("Espada"). Anot her | aw enforcenent officer at the
scene, appellant Charles O Neill-Cancel ("O Neill"), had restrained
Ernid against a wall by training his gun on the boy. O Neill also
poi nted the gun at Ernid' s nother, Margaret Torres-Rivera ("Torres-
Ri vera"), when she cane out to see what was happeni ng, and kept her
from interfering. Wiile ONeill did not hinmself beat Ernid,
neither did he stop Espada from beating the child. Espada was
convicted of crimnal assault on Ernid in a Puerto Rico court.

Ernid, his nother, and Angel Santi ago-Cora, another boy
who was beaten by Espada, then brought a federal civil rights
action under 42 U S. C. § 1983 for damages against Espada and
ONeill. A jury found Espada liable for use of excessive force.
The jury also found O Neill liable under section 1983 for his
i nvol venent with Espada's excessive use of force against Ernid and
al so, under Puerto Rico law, for negligently injuring Torres-Ri vera
during the assault. O Neill appeals fromthe jury verdict, both as
to liability and danages.

W affirm In doing so, we reject O Neill"'s argunent
that this excessive force case should not be viewed under the

Fourth Anmendnent objective-reasonabl eness test, see Gaham v.

Connor, 490 U.S. 386, 395 (1989), but rather under a Fourteenth

Amendment "shock the consci ence” test, see County of Sacranento v.
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Lewis, 523 U. S. 833, 854 (1998). W alsoreject O Neill"'s argunent
that the Fourth Amendnent excessive force claimis actionable only
in arrest or pretrial detention situations.

I.

W recite the facts in the light nost favorable to the

jury verdict. See Correa v. Hosp. San Francisco, 69 F.3d 1184,
1188 (1st Gr. 1995).

On August 29, 1998, at about 9:30 PM the Puerto Rico
Treasury Departnent and Puerto R co Police engaged in a joint
operation to inspect businesses at an intersection in Arroyo,
Puerto Rico, for conpliance with Treasury Departnent regul ations.
After the inspection, the officers issued traffic tickets to
drivers at the intersection. Appellant O Neill, a Treasury
Depart nent agent, and defendant Espada, a police officer, both
participated in the operation.

Wiile the officers were issuing traffic tickets, two
children about 300 feet away from the intersection shouted
obscenities at the ticket witing officers. Whil e the other
officers remained at the intersection, Espada, who was wearing
police uniform walked up the street to confront the shouting
youths. O Neill, who was in plain clothes, got into a m nivan and
drove after Espada to provi de backup.

Ernid was standing with his cousin in front of his

grandnot her's house across fromthe shouting children. He was not
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one of the shouting children. The shouting children hid as Espada
and O Neill approached. O Neill drove to Ernid' s house, got out of
t he van, and pointed his gun at Ernid and his cousin, ordering them
to put thenselves against the wall. Ernid testified, "And | see
[ONeill] getting out of the mnivan, point[]s [the gun] at us, and
tells us to get up against the wall and that if we were to nove or
to run, he would shoot at us.” O Neill stood about ten feet from
Ernid. Espada wal ked up the street and shouted, "Conme over here
and tell ne that."

Angel Santi ago-Cora, an eighteen-year old who lived up
the street from Ernid' s grandnother's house, walked up and saw
O Neill pointing the gun at Ernid and his cousin. Scared, he
retreated back around a street corner so that he was out of sight
but only about thirty feet from O Neill. When he saw officer
Espada, who, unlike O Neill, was wearing a police uniform he
deci ded to approach him but Espada pulled out his nightstick and
beat Angel five or six tinmes with the nightstick. As he was hit,
Angel screamed, "Ow, ow, ow, why are they hitting ne, | just got
here, | just got here. | don't know anything, ow, ow, ow, why are
you hitting nme?" Ernid, still facing the wall, heard the screans.

Ernid's nother, Torres-Rivera, who was inside Ernid s
grandnot her's house, heard Angel scream ng. She went outside and
shout ed, "What happened?" Espada stopped beati ng Angel and wal ked

around the corner to the front of the house.



As Ernid's nother, Torres-Rivera, walked towards the

street fromthe house, O Neill turned the gun (which until then was
still pointed at Ernid and his cousin) and pointed it at Torres-
Rivera's face. Torres-Rivera imediately raised her hands and

said, "Oh ny God, what's happening?" Espada at this tine was
speaking with an unidentified third officer, who told Espada that
Torres-Ri vera was a security guard. Espada wal ked up to Torres-
Ri vera and said to her, "I don't care if you are a guard.” Torres-
Ri vera asked Espada to explain what was happening with Ernid. At
this point, ONeill lowered his gun, but kept it out and did not
put it away in his holster. Torres-R vera kept her hands up the
entire tinme because she was afraid.

Espada told Torres-Rivera that the boys (Ernid and his
cousin) were shouting profanities at the officers. Torres-Rivera
said that if that were true she would beat Ernid herself in front
of the officers. Both Ernid and Ernid' s sister, Talina, who was
al so at the scene, denied that Ernid shouted at the police.

Espada then walked over to Ernid, and, wth his
nightstick, hit Ernid in the testicles. Ernid "tw sted down and
bent over a little bit, but [he] was afraid to nove . . . because
[he] was told that if [he] was to nove or run, they would shoot at
[hinm." Torres-Rivera watched as Espada beat her child. She did

not dare to intervene because O Neill still had his gun out. She



did not even |[ower her hands. She | ooked at O Neill and said
"Don't hit him Don't hit ny boy. It wasn't him"

Espada continued to hit Ernid three nore tines in the
shoul ders and the back. Espada taunted Ernid while he was beating
him saying "shout now' and "shout, you're a tough guy."
Throughout, O Neill stood where he was and did not intervene to

stop Espada, and kept his gun out. Ernid and Torres-R vera were

afraid to nove, mndful of ONeill's gun. After these bl ows,
Espada searched Ernid, "in a very brutal way, striking [him] really
hard, . . . slapping [hin] on the way down [his] body." Espada

found not hing on Ernid.

At this point, Ernid s grandnother, who had cone out of
t he house sonetine during the incident, noved Torres-Ri vera out of
the way and begged Espada to stop hitting Ernid. Seeing Ernid' s
gr andnot her, who Angel knew wel |, Angel then |inped fromaround t he
corner, yelling to Ernid' s grandnother that he had been hit, and
then fell at her feet. Espada turned his attention fromErnid to
Angel and taunted Angel by saying, "Get up off the ground, you
jerk, you wuss, you." Angel then got up. A group of officers
arrived at that point, many of theml aughing at the scene. Angel's
brother then arrived and after hearing that Angel had been beaten,
told Angel to get Espada's badge nunber. After Angel asked Espada

for his badge nunber, Espada asked Angel if he wanted to get hit



agai n. O Neill then drove off, and the renmaining officers,
i ncludi ng Espada, left on foot.

Afterwards, Torres-Rivera and her sister took Ernid to
the energency room Ernid told Torres-Rivera, "Mam, it hurts ne
alot.” The enmergency roomdoctor examned Ernid. Ernid s "left
testicle was all swollen, red, with . . . a hematonma.” The nedi cal
records also indicated trauma in Ernid' s |l eft shoulder. For two to
three weeks after the beating, Ernid felt pain when urinating or
wal ki ng, and he did not nmove much due to the pain. Ernid devel oped
dysuria,! which lasted long after the beating. At the energency
room Torres-Rivera herself had to be given tranquilizers as a
result of the trauna.

Ernid' s grades declined after the beating. Ernid and
Torres-Ri vera al so saw a psychol ogist for therapy for five or six
sessi ons. Even close to five years after the incident, Ernid

testified during trial that he was scared around police officers.

"I see a police officer, | get nervous, | get scared and | go far
away fromthem | don't want to be close to where the cops are.”
O Neill and his fellow officers did not file a report

about the incident. The plaintiffs brought state crimnal charges
agai nst the officers. At a police line-up shortly after the

incident in response to these charges, the plaintiffs identified

'Dysuria is defined as "difficult or painful discharge of
urine." MerriamWbster's Collegiate Dictionary 361 (10th ed.).
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Espada. The plaintiffs were also called to identify ONeill at a
line-up shortly after the incident, but the police were unable to
go through with the identification because O Neill was not
represented by an attorney. As a result, the plaintiffs were not
able to identify ONeill until a separate line-up two nonths after
the beating. By that tinme, O Neill had grown |ong hair and a ful
beard and the plaintiffs failed to identify him At the tinme of
the beating, O Neill was clean shaven and had short hair

Espada was convicted of crimnal assault and battery.
The plaintiffs then brought this federal suit under 42 U S. C 8§
1983 in August, 1999, alleging that Espada and O Neill violated
their rights under the First, Fourth, Fifth, and Fourteenth
Amendnents to the U.S. Constitution. The plaintiffs also brought
suppl enental Puerto Rico tort |aw clains.

Jury trial was held from August 6 through August 13,
2003.2 Neither Espada nor counsel representing him appeared for
trial. ONeill's defense strategy at trial was to bl ane Espada.
He argued that Espada was rightfully convicted for crimnal assault
and did injure the plaintiffs, but that O Neill did not see or hear
Espada's assault and so he should not be held responsible for

Espada' s acts.

Before trial, O Neill sought summary judgnent on the ground,
inter alia, that he was entitled to qualified imunity. The
district court denied summary judgnent.
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The trial judge gave the followng instruction to the
jury:

The claim of Ernid Gonez against O Neill
arises fromthe alleged failure of ONeill to
intervene to protect him from Espada's
physi cal assault.

Menbers of the jury, citizens of the United
States are protected against the use of
excessive force by the Fourth Anendnent of the
[Clonstitution of the United States. The
reasonabl eness of a particul ar sei zure depends
not only on when it is made but also on how it
Is carried out.

The reasonabl eness of the particular use of
force nust be judged fromthe perspective of a
reasonabl e officer on the scene.

The question is whether the officer's actions
are objectively reasonable in light of the
facts and circunstances confronting the
officer, wthout regard to the wunderlying
intent or notivation of the officer.

Law enf orcenent officers, nenbers of the jury,
sonetinmes have an affirmative duty to
I ntervene, which is enforceabl e under the due
process clause of the Fourth Amendnent. For
exanple, an officer who is present at the
scene of a detention or an arrest, who is
aware of what is going on and fails to take
reasonable steps to protect the victim of
anot her officer's use of excessive force, can
be hel d |iable under Section 1983 of the Civil
Rights Act[] for his nonfeasance, provided
that that officer, the onl ooker officer, had a
realistic opportunity to prevent the other
of ficer's actions.

A constitutional duty to intervene may
also arise if the onlooker officer is
instrunmental in assisting the actual attacker
or aggressor to place the victim in a
vul nerabl e position.



The jury found, by special verdict form that Espada
violated Ernid' s Fourth Anendnent rights by using excessive force,
and awar ded Erni d $100, 000 i n conpensatory damages.® The jury al so
found that O Neill violated Ernid s Fourth Amendnent rights by
failing to intervene during the use of excessive force, and awarded
Ernid $100,000 in conpensatory danmages. Lastly, the jury found
t hat Espada and O Neill negligently caused damage to Torres-Rivera
under Puerto Rico law and awarded her $20,000 in conpensatory
darmages from each def endant.

O Neill tinmely appeal ed.

II.

On appeal, O Neill argues: 1) the district court erred by
allowing the plaintiffs to add the failure to intervene claim
against O Neill wthout adequate prior notice; 2) the district
court's jury instructions were erroneous as to the failure to
intervene claim because a) the instructions used the Fourth
Amendnent "obj ective reasonabl eness” standard rather than the
Fourteenth Amendnent "shock the conscience" standard, and b) the
instructions failed to include all the elenents of a failure to
intervene claim and thus did not |imt the damages for which
O Neill should be held liable; 3) the district court erred by

denying O Neill qualified immunity; and 4) the verdict against

The jury also found that Espada violated Angel's Fourth
Anendnent rights by using excessive force and awarded $100, 000 in
conpensat ory damages.
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O Neill for negligence wth respect to Torres-Rivera was not

adequat el y supported by evi dence.

A Adequate Notice of the Failure to Intervene Caim

O Neill argues that he was unfairly surprised by the
failure to intervene claimagainst him which he represents was a
"l ast-m nute anendnent to the pleadings . . . through argunent at
trial" that "had the effect of preventing . . . ONeill from
conducting significant discovery on the failure to intervene
claim" He argues that "allegations in the conplaint, as well as
the subsequent pleadings filed with the Court failed to give
O Neill any reasonable notice that he would be facing trial for
failing to intervene with Espada's beating of Ernid Gonez."

This contention is without nerit, inlight of the record.
The allegations in the conplaint were that Espada and O Neill
"acting under color of law, illegally and maliciously assaulted,
pointed a firearm threatened wth serious bodily harm and
terrorized coplaintiffs . . . for no valid reason.” Although the
conpl ai nt did not specify the rol e of each defendant, the pl eadi ngs
are sufficient under liberal notice pleading standards to give
notice to ONeill that the plaintiffs were alleging that O Neil
was present during, and contributed to, Espada' s beating of Ernid.
There i s no hei ght ened pl eadi ng requirenment for section 1983 civil

rights clainmns. See Leatherman v. Tarrant County Narcotics

-11-



Intelligence & Coordination Unit, 507 U S 163, 168 (1993);

Educadores Puertorri quefios en Accioén v. Hernandez, 367 F.3d 61,

66- 67 (1st Cir. 2004).

The plaintiffs also clearly informed O Neill of their
failure to intervene claimin pretrial notions. For exanple, in
Mar ch 2001, seventeen nonths before trial, the plaintiffs' response
to ONeill's second notion for summary judgnment stated that O Nei l
was "the governnment officer who stood by Espada-Cruz while the
brutal acts were comm tted upon plaintiffs" and that O Neill "ai ded

and assisted Espada-Cruz's brutal attacks on the plaintiffs,

instead of preventing theni' (enphasis added). If ONeill failed to

pursue his defense to that theory in the ensui ng sevent een nont hs,
as he now asserts, he has only hinself to bl ane.

O her parts of the record further undermne O Neill's
claim During a July 31, 2002 status conference held in chanbers,
the plaintiffs outlined the nmerits of their failure to intervene
claim against O Neill and cited case law in support of their
position.

O Neill"s appel | ate argunent that he was surprised by the
failure to intervene claimis further belied by the fact that in
his January 23, 2003 notion for summary judgnent, he devoted an
entire section to addressing the failure to intervene claim mnaking
many of the sanme argunments he now makes on appeal. There was no

| ack of notice.
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B. Jury I nstructions

O Neill argues that the trial judge erred by not
instructing the jury properly on the failure to intervene claim
against himin that: 1) the trial judge used the Fourth Amendnent
"obj ective reasonabl eness"” standard rather than the Fourteenth
Amendrent "shock t he consci ence" standard; and 2) the trial judge
did not include all the elenents of a failure to intervene claimin
the instructions, and thus did not limt the danmages for which
O Neill should be held Iiable.

In the proceedings below, O Neill did not submt jury
instructions on the failure to intervene claim At the pre-charge
jury instruction conference, O Neill argued that the proposed jury
instructions on the failure to intervene claim were inadequate,
but there was a great deal of confusion as to exactly what were
O Neill's precise requests for nodification to the instructions.
O Neill did not submt any specific |anguage he w shed to be

i ncluded, and only nmade an oblique reference to the "shock the

consci ence" standard. After the jury charge and before jury
del i berations, the court asked O Neill if there were any objections
to the jury instructions. O Neill responded in the negative.

At the time of the jury trial, the version of Fed. R
Cv. P. 51 in effect read, "No party nmay assign as error the giving
or the failure to given an instruction unless that party objects

thereto before the jury retires to consider its verdict.”" Fed. R
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Cv. P. 51 (2003 ed.).* Qur interpretation of this Rule has been

strict. Connelly v. Hyundai Motor Co., 351 F.3d 535, 544 (1st Cr.

2003). In this circuit, "[e]lven if the initial request for an
instruction is nade in detail, the requesting party nust object
again after the instructions are given but before the jury retires

for deliberations." Foley v. Commpbnwealth Elec. Co., 312 F. 3d 517,

521 (1st Cir. 2002). By failing to object when invited to do so by
the district court, ONeill failed to preserve his clainms of error
as to the jury instructions.?

When an objectionto ajury instructionis forfeited, our
reviewis for plain error. Connelly, 351 F.3d at 545. "To obtain
relief under this standard, the party claimng error nust show (1)
an error, (2) that is plain (i.e., obvious and cl ear under current
law) (3) that is likely to alter the outcome, and (4) that is

sufficiently fundanmental to threaten the fairness or integrity or

“Jury trial in this case was conducted on August 6-13, 2003.
Rul e 51 was anmended on March 27, 2003, to be effective Decenber 1
2003. Fed. R Civ. P. 51 (2005 ed.). At the tinme of the trial
t he pre-anmendnent version of the Rule was in effect.

The parties discussed the jury instructions with the court
i mredi ately before the jury charge on August 12, 2003. During the
di scussion, O Neill nmade references to the effect that the district
court had already ruled on sone of his objections at an earlier
"informal charge conference" on August 11, and he wanted to
reiterate those objections "[b]Jriefly for the record.” The court
asked O Neill to state them specifically for the record. To the
extent O Neill wshes us to consider the "informal charge
conference" we cannot because no transcript has been provided. In
any event, he still failed to object post-charge and pre-
del i berati ons.

-14-



public reputation of the judicial process.™ | d. There was no
plain error here.

1. Whet her the district court erred in not using the "shock the
consci ence" st andard.

O Neill argues that the trial court should have
instructed the jury that the claimagainst ONeill for failure to
intervene in the excessive use of force was governed by the "shock
the conscience" standard applicable to substantive due process
clainms under the Fourteenth Amendnment, not the "objectively

reasonabl e" standard applicable to Fourth Amendnent cl ai ns.

O Neill grounds this argunent on the prem se that he was
"faced with split-second decisions . . . when the circumnmstances
[were] still developing” during the course of an investigatory

stop. O Neill cites County of Sacranento v. Lewis, 523 U S. 833

(1998), which held that the death of a nmotorcyclist allegedly
caused by a hi gh-speed police chase was not the result of a search
or seizure under the Fourth Amendnent, id. at 843, and that "when
unf oreseen circunstances denmand an officer's instant judgnment," a
substanti ve due process violation under the Fourteenth Amendnent
requires official action to shock the conscience, id. at 853-54.
The plaintiffs respond that G ahamv. Connor, 490 U S. 386 (1989),
made it clear that "all clains that | aw enforcenent officers have

used excessive force -- deadly or not -- in the course of an

arrest, investigatory stop, or other 'seizure' of a free citizen

should be analyzed wunder the Fourth Anmendnent and its
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' reasonabl eness' standard, rather than under a 'substantive due
process' approach,” id. at 395 (second enphasis added).

Neither Lewis nor Graham dealt with a failure of one
police officer to intervene in the excessive use of force by
anot her officer in his presence. Aclaimof "failure to intervene"
arises in a variety of factual circunstances and the phrase by
itself cannot determ ne either whether a duty arises or how cl ai nms
of violation of the duty are to be eval uated. In Martinez v.
Colon, 54 F.3d 980 (1st Cir. 1995, this court discussed the
fundanment al distinction between the duty of an officer to intervene
when a private actor is inflicting the violence and the officer's
duty to intervene when another police officer (acting as a police
officer) inflicts the violence. Id. at 985-86. As DeShaney v.

W nnebago County Departnent of Social Services, 489 U S. 189

(1989), held, "a State's failure to protect an individual against
private violence sinply does not constitute a violation of the Due
Process Clause." 1d. at 197. This is "because the purpose of the
Due Process Clause is to protect the people fromthe state, not to
ensure that the state protects them from each other.” Rivera v.

Rhode Island, 402 F.3d 27, 34 (1st Gr. 2005). As Martinez

expl ai ns, the DeShaney substantive due process rul e® does not apply

As we recognized in Davis v. Rennie, 264 F.3d 86 (1st Cr.
2001), a "set of wunique rules has devel oped" for involuntarily
committed nental patients. Id. at 98 (quoting Hasenfus v.
LaJeunesse, 175 F.3d 68, 71 (1st Cir. 1999)).
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where it is an on-duty police officer acting under color of |aw

whose vi ol ence causes the injury. See Martinez, 54 F.3d at 985.

Even when the claimis that a state actor (not a private
person) causes the injury, that al one does not tell us enough to
make di spositive judgnents. There are a variety of state actors
and a variety of settings within which they act. A police officer
who i s actively engaged in a search or seizure, as here, i s subject
to the restrictions of the Fourth Amendnent. Such an officer's
actions are evaluated differently than the conduct of a police
supervisor who is not on the scene and does not engage in the
search or seizure but is later alleged to have violated a duty to
have trained the officers not to engage in violence which led to
anot her officer's violation of the injured person's rights. There
are very different, specific standards applied under the Fourteenth
Amendnent for such supervisory Iliability clains, which are
different from either the Fourth Anmendnent or the DeShaney

standards. W nmade this point in Wlson v. Town of Mendon, 294

F.3d 1, 6 (1st Cr. 2002). See also Camilo-Robles v. Hoyos, 151

F.3d 1, 6-7 (1st Gir. 1998); Ml donado-Denis v. Castill o-Rodriquez,

23 F.3d 576, 581-82 (1st Cir. 1994).

The claim here is a straightforward Fourth Anendnent
excessi ve force claim

Where . . . the excessive force claimarises

in the context of an arrest or investigatory

stop of a free citizen, it is nost properly
characteri zed as one invoking the protections
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of the Fourth Amendnent, which guarantees

citizens the right "to be secure in their

persons . . . against unreasonable

sei zures" of the person.
G aham 490 U. S. at 394.

At trial, the plaintiffs' case, under the rubric of
"failure to intervene,"” was predicated on two theories, each with
support in the record.” The jury instructions given reflected
these two alternate grounds for the "duty to intervene": first,
officers may have an affirmative duty to intervene arising from
bei ng present at the scene, aware of the use of excessive force by
another officer, and able to stop it; and second, "[a]
constitutional duty to intervene nay also arise if the onl ooker
officer is instrunmental in assisting the actual attacker or
aggressor to place the victimin a vul nerable position.” ONeill's
argunents fail under both theories.

This first theory in the instructions expressed the

cl assic paradigm of police failure to stop the excessive use of

force by a fellow officer, which we addressed in Gaudreault wv.

Minicipality of Salem 923 F.2d 203 (1st Cr. 1990). The plaintiff

t here sued four police officers who did not actively participate in

"The parties were clearly aware of the two theories for
liability. Prior to final argunents, the court even di scussed with
the parties the possibility of an instruction that O Neill may be
found to be jointly liable with Espada if O Neill "had a realistic
opportunity to intervene and didn't . . . and aided and abetted,
assi sted the aggressor in harmng him" The cl osing argunents al so
reflected these two theories.
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another wunidentified officer's assault on the plaintiff under
detention. [d. at 207. The court explained that "[a]n officer who
Is present at the scene and who fails to take reasonable steps to
protect the victi mof another officer's excessive force can be held
| i abl e under section 1983 for his nonfeasance." |[|d. at 207 n.3.
No liability for the non-participating bystander officers existed
t here because "the attack canme quickly and was over in a matter of

seconds,” giving the officers no realistic opportunity' to

prevent an attack." 1d. (citing ONeill v. Krzeni nski, 839 F.2d 9,

11-12 (2d Gr. 1988)).

ONeill attenpts to take advantage of Gaudreault by

saying that he had no opportunity to intervene. A jury, though,
could and did find that O Neill had such an opportunity. Based on
the evidence, the jury could find that O Neill was aware of
Espada's earlier beating of Angel, and had sufficient tine to
i ntervene t hen, before Espada assaulted Ernid. The jury could al so
find that the entire episode of Espada's beating of Ernid | asted
much |onger than "a nmatter of seconds,” giving ONeill, who was
only ten feet away, both tinme and opportunity to prevent or stop
t he beati ng.

More inmportantly, for present purposes, if there was no
opportunity for the non-participating officer to stop the excessive
use of force, then O Neill would succeed on the excessive use of

force claim Seeid. But that would not convert it froma Fourth
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Amendnent claimto a Fourteenth Anendnent claim A fair reading of
t he case | aw convinces us that O Neill was not entitled to a "shock
t he conscience"” instruction for this first theory of his liability.

That conclusion is even clearer under the second theory
-- that ONeill was a participant and enabler of the attack. The

joint participant basis for liability is well established in the

section 1983 case |aw. See Martinez, 54 F.3d at 985 n.4 ("A
constitutional duty to intervene may also arise if onlooker
officers are instrunental in assisting the actual attacker to place
the victim in a vulnerable position. In such a scenario, the
onl ooker officers and the aggressor officer are essentially joint
tortfeasors and, therefore, my incur shared constitutiona
responsibility.” (citations omtted)). A "shock the conscience"
instruction would not be appropriate for this theory of joint
partici pation.

The adequate opportunity to intervene instruction which
O Neill did receive is less pertinent on this second theory, since
the issue would not be his failure to intervene, but his

participation. See Wlson, 294 F.3d at 15 (explaining that joint

participationinstruction depends on evidence of joint enterprise).
As applied to this second theory, the adequate opportunity to
intervene is related to the concept that officers nust, under sone
circunst ances, mnake judgnents without any time for reflection

That is the Gaham instruction that "[t]he calculus of
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reasonabl eness nust enbody allowance for the fact that police
officers are often forced to nmke split-second judgnments -- in
ci rcunstances that are tense, uncertain, and rapidly evolving --
about the amount of force that is necessary in a particular
situation.” Gaham 490 U. S. at 396-97. That concept was al so
contained in the court's instructions. There was no error in
instructing the jury under a Fourth Amendnent standard.

2. Whet her the district court failed to instruct the jury on

all the elenents of the failure to intervene claim and so
failed to limt the danages award agai nst O Neill

O Neill makes one | ast argunent that, evenininstructing
in Fourth Anmendnent terns, the court did not give the correct
Fourth Amendnment instruction and that the error affected the
damages award.

O Neill argues that the district court erred, at | east as
tothe first theory, innot calling the jury's attention to what he
calls the "tenporal elenent of the duration of the incident." See

Davis v. Rennie, 264 F.3d 86, 97 (1st Cr. 2001). This, he argues,

is pertinent to the damages award because O Neill did not have tine
to prevent Espada fromhis initial blowto Ernid s genital area,
which O Neill contends is the |argest conmponent of the award of
damages. Like the previous challenge to the jury instructions, by
failing to object at the required time, O Neill has not preserved

his claimof error. On this point, there was no error at all
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When a disappointed party "asks an appellate court to
scrutinize a trial judge's word choices, 'the central inquiry
reduces to whether, taking the charge as a whole, the instructions
adequately illum nate the | aw applicable to the controlling issues
in the case without unduly conplicating matters or m sl eading the

jury."" Eliott v. S.D. Warren Co., 134 F.3d 1, 6 (1st Cir. 1998)

(quoting United States v. DeStefano, 59 F.3d 1, 3 (1st G r. 1995)).
The trial judge's instructions, by stating that, in order

to be held liable, ONeill nust have a "realistic opportunity to

prevent the other officer's actions" "from the perspective of a
reasonabl e of ficer on the scene,"” adequately took into account the
question of whether O Neill had enough tinme to intervene. See
Davis, 264 F.3d at 97, 102 (discussing how the phrasing of
"realistically" intervene and "sufficient" tine to intervene in
the jury instructions focused the jury's attention on whether
attendant circunstances pernitted intervention).

The trial judge did not abuse her discretion in
determining that nore commentary on the tine frane of the attack
woul d have confused the issues in this case and msled the jury.
As the trial judge explained during the pre-charge conference:

[T]here is, in this case, an issue on what was

the tine frame of the attacks, the assaults,

and for the Court to be meking reference to

things such as if the assault occurred in a

matter of seconds . . . would bring a nessage

to the jury that the Court has nmade a ruling
on liability as to whether this was over in a
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matter of seconds . . . . That's for themto
deci de.

There was conflicting testinony as to how long the entire assault
|asted and it was for the jury to resolve that question of fact,
deci de whet her and when O Neill could have realistically intervened
during the episode, and determ ne how nmuch of the damages Ernid
suffered should be attributed to O Neill. The trial judge's
refusal to give an instruction was not abuse of discretion and,

t hus, was not plain error.

C. Qualified I munity

O Neill argues that the trial court erred by denying him
qualified immnity fromthe failure to intervene claim Hi s chief
argunment is that in 1998, "the | aw [was] not clearly established as
to the application of a failure to intervene standard in an open
street investigatory detention scenario.”

In this circuit, qualified immunity analysis is divided

into three stages. See Riverdale MIIs Corp. v. Pinpare, 392 F. 3d

55, 60-61 (1st Cir. 2004). The first stage asks: "Taken in the
light nost favorable to the party asserting the injury, do the
facts all eged show the officer's conduct violated a constitutiona
right?" 1d. at 61 (quoting Saucier v. Katz, 533 U S. 194, 201
(2001)). In the second stage, the question is "'whether the right
was clearly established at the tinme of the alleged violation' such

that a reasonable officer would '"be on notice that [his] conduct
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[was] unlawful.'" 1d. (quoting Suboh v. Dist. Attorney's Ofice,

298 F.3d 81, 90 (1st GCir. 2002)). And in the |ast stage, the
guestion is "whether a 'reasonable officer, simlarly situated,
woul d understand that the chal |l enged conduct violated the clearly
established right at issue.” 1d. (quoting Suboh, 298 F.3d at 90).

O Neill focuses on the second step in the analysis, and
he argues that in August 1998 there was no clearly established duty
for officers to intervene in situations of excessive use of force
by other officers except those involving an actual arrest or
pretrial detention. See Davis, 264 F.3d at 113-14 (pre-1998 case
law "clearly established that a police officer has a duty to act
when he sees another officer using excessive force against an

arrestee or pretrial detainee if the officer could realistically

prevent that force and had sufficient tine to do so" (enphasis
added)) .

This argunment is sinmply wong. Davis and the case | aw do
not distinguish an officer's duty to intervene during an
"investigatory stop" from that during an arrest or pre-trial
detention. The Fourth Anendnent duty applies here where Ernid was
sei zed. "A law enforcenent officer has an affirmative duty to

intercede on the behalf of a citizen whose constitutional rights

are being violated in his presence by other officers."” Krzem nski,

839 F.2d at 11 (enphasis added); see also Martinez, 54 F.3d at 985

(explaining that Gaudreault "contenplates that the underlying
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tortious conduct take place within the context of an arrest,

interrogation, or simlar nmaneuver" (enphasis added)); Gaudreault,

923 F. 2d at 207 n.3. The Suprene Court found no difference between

an investigatory stop and an arrest or "other 'seizure of the
person for purposes of the constitutional right to be free fromthe
use of excessive force under the Fourth Amendment. Graham 490
U S. at 395.

In keeping with these principles, no reasonable officer
woul d have concluded that this stop was outside of these Fourth
Amendnent obligations. At |east one other circuit had determ ned
by 1998 that an officer had an affirmative duty to intervene to

prevent the use of excessive force by another officer during an

i nvestigatory stop. See Mck v. Brewer, 76 F.3d 1127, 1136 (10th

Cr. 1996); see also Yang v. Hardin, 37 F.3d 282, 285 (7th Gr.

1994) (officer may be held liable for failing to intervene agai nst
anot her officer's use of excessive force during the investigation
of a crine scene).?®

Further, the alternate basis of joint participant
l[iability in the failure to intervene claim against O Neill was

clearly established in 1998. See, e.qg., Martinez, 54 F.3d at 985

80 Neill attenpts to distinguish these cases on the ground
that they do not squarely hold that the Fourth Amendnent (as
opposed to the Fourteenth Anmendnent) is what gives rise to the
claimfor failure to intervene. This argunent is a diversion at
best. The cases clearly establish that a bystander police officer
had a duty to intervene in the excessive use of force by a fellow
of ficer during the course of an investigatory stop
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n.4 ("In such a scenario, the onlooker officers and the aggressor
of ficer are essentially joint tortfeasors and, therefore, may i ncur

shared constitutional responsibility."); see generally Monroe v.

Pape, 365 U. S. 167 (1961). O Neill does not make any argunent t hat
this theory of liability was unclear at the tinme of the beating.
O Neill is not entitled to qualified inmunity because the | aw was
clearly westablished in 1998 that an officer in ONeill's

ci rcunstances had a duty to intervene.

D. The Jury Verdict for Torres-Rivera's Puerto R co Law
Nedgl i gence d ai m

O Neill finally argues that the evidence was i nsuffi cient
tojustify the jury verdict against O Neill for negligence. Again,
the argunents are wi thout nerit.

The general Puerto Ricotort |lawstatute, Article 1802 of
the Cvil Code of Puerto Rico, under which Torres-Rivera brought
her claim states: "A person who by an act or om ssion causes
damage to another through fault or negligence shall be obliged to
repair the damage so done. Concurrent inprudence of the party
aggri eved does not exenpt fromliability, but entails a reduction
of the indemity." 31 P.R Laws Ann. § 5141.

O Neill first argues that a jury was conpelled to find
that Torres-Rivera's own actions in comng out of the house and
aski ng "What happened?" were not reasonable, and so O Neill could

not be liable for negligently harm ng her. The reasonabl eness of

-26-



Torres-Rivera's actions does not go to ONeill's liability. As
Article 1802 nakes clear, that is an argunent to the jury that
O Neill"s damages be reduced, and not an argunment as to liability.

O Neill next contends that O Neill did not "seize"
Torres-Ri vera by pointing the gun at her. This is a non sequitur.
Torres-Rivera's claimagainst ONeill is not that he negligently
seized her, but that he negligently caused harm to her by his
actions.

ONeill's final argunent is that Torres-Rivera did not
sufficiently prove her danmages. Torres-Rivera testified that she
was traumatized by the incident and the harm to her son Ernid,
whi ch she wi tnessed, and that she had to recei ve nedical treatnent
hersel f, leaving her sister to be in charge of Ernid. Torres-
Ri vera al so had to receive psychological treatnent as a result of
the i ncident and gave up her plans to becone a police officer even
t hough she already took the first examns. There is sufficient
evi dence for the jury to conclude that Torres-Ri vera successfully
proved her damages.

III.
The district court's judgnment is affirmed. Costs are

awarded to plaintiffs/appell ees.
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