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TORRUELLA, Circuit Judge. This appeal arises from an

adm ni strative decision by the Secretary of the Interior to take
into trust a 31-acre parcel of land |ocated in Charl estown, Rhode
Island ("the Parcel")! for the benefit of the Narragansett I|ndian
Tri be of Rhode Island. Plaintiffs-appellants Donald L. Carcieri,
Governor of Rhode Island, the State of Rhode Island, and the Town
of Charlestown, Rhode Island ("the State") brought suit against
def endant s- appel | ees Gal e A. Norton, Secretary of the United States
Departnment of the Interior, and Franklin Keel, Eastern Area
Director, Bureau of Indian Affairs, U S. Departnent of the Interior
("the Secretary") seeking to enjoin the decision as contrary to the
I ndi an Reorgani zation Act, 25 US. C. 8§ 461 et seq., the Rhode
I sland Indian Cainms Settlenent Act, 25 U.S.C. 8§ 1701 et seq., the
Adm nistrative Procedures Act, 5 U S.C. 8§ 706, and for alleged
vi ol ati ons of various provisions of the United States Constitution.
The parties issued cross-notions for summary judgnent and the
district court denied the State's nmotion and granted the
Secretary's notion. The State now appeals the district court's
grant of summary judgnent in favor of the Secretary.
I. Background
The Narragansetts were aboriginal inhabitants of what is

now Rhode | sl and. See Narragansett Indian Tribe v. Nat'l |ndian

! The parcel is known as Assessor's Plat 117, Lot 119 of
Charl est own, Rhode I sl and.
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Gaming Conmin, 158 F.3d 1335, 1336 (D.C. Gir. 1998) (citing

WIlliam G MLoughlin, Rhode Island 4-5, 9-10 (1978)). |In 1975,

the Narragansetts instituted two suits against the State of Rhode
| sl and, the Town of Charlestown and individual |andowners to

recover 3200 acres of land in Charlestown. Narragansett Tribe of

| ndi ans v. Southern RI. Land Dev. Corp., 418 F. Supp. 798 (D.R I.

1976); Narragansett Tribe of Indians v. Mirphy, 426 F. Supp. 132

(D.RI. 1976). The Tribe asserted that its aboriginal title to the
| and had not been extinguished because each of the defendants
traced his title back to an unlawful alienation of tribal land in
violation of the Trade and Intercourse Act of 1790, 25 U S.C
8§ 177, due to the |l ack of congressional approval of the sale. See

S. RI. Land Dev. Corp., 418 F. Supp. at 802-3 (recounting the

hi story of the dispute).
A. The Settlement Agreement

On February 28, 1978 the parties settled the | awsuits by
entering an agreenent, the terns of which were set out in a Joint
Menor andum of Understanding ("JMOU') signed by the State, the

Tri be, the Town and others. See State v. Narragansett |ndian

Tribe, 19 F.3d 685, 689 (1st Gr. 1993); H R Rep. No. 95-1453, at
25 (1978), reprinted in 1978 U S.C.C. A N 1948. In the JMU the

State agreed to provide 900 acres of land to the Narragansetts, and

the parties agreed that the federal governnment would provide $3.5



mllion for the acquisition of an additional 900 acres.? The
resulting 1800 acres were to be held in trust for the benefit of
the tribe by a state-chartered entity, the Narragansett |ndi an Land
Managenent Corporation, which was created for this purpose. The
parties further agreed "[t]hat Federal legislation shall be
obtained that elimnates all Indian clainms of any kind, whether
possessory, nonetary or otherw se, involving |l and i n Rhode | sl and,
and effectively clears the titles of |andowners in Rhode |sland of
any such claim" JMOU para. 6; H R Rep. No. 95-1453, at 25, 26;
see also 25 U.S.C. § 1708. In addition, the parties agreed that
"except as otherw se specified in this Menorandum all |aws of the
state of Rhode Island shall be in full force and effect on the
Settlenment Lands, including but not limted to state and | ocal
building, fire and safety codes.” JMOU T 13; HR Rep. No. 95-
1453, at 26; see also 25 U.S.C. § 1708.

Subsequently, both the United States Congress and the
Rhode Island General Assenbly enacted the required inplenenting
| egi sl ati on. Rhode Island Indian Clains Settlenent Act, 25 U. S. C.
§ 1701 et seq. (2000) (effective Septenmber 30, 1978) ("the
Settlenment Act"); RI1. Gen. Laws 88 37-18-1 to 37-18-15 (1997)

(effective 1979).

2 These federal funds were authorized and appropriated in 1978 and
the 900 acres of |and was subsequently purchased. 25 U S . C
§§ 1702(d), 1703, 1704, 1707, 1710 (1978).
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At the tinme of its lawsuits, the Narragansett conmunity
was not a federally recognized tribe; rather, it was incorporated
as a Rhode | sl and nonbusi ness corporati on known as the Narragansett
Tribe of Indians. In 1983, the Secretary formally acknow edged t he
Narragansett Tribe as a federally recognized tribe. Fi nal
Determ nation for Federal Acknow edgnent of Narragansett |Indian
Tri be of Rhode Island, 48 Fed. Reg. 6177 (Feb. 2, 1983).

In 1985, the State transferred the Settlenent Lands to
the Tribe, and the state-chartered Narragansett Indian Land
Managenent Corporation that had held the land in trust on behal f of
the tribe was dissol ved. 6A RI. Gen. Laws 37-18-12 to 18-14.
Then, in 1988, follow ng application by the Tribe, the Settl enent
Lands were taken into trust by the federal governnent pursuant to
section 5 of the Indian Reorganization Act ("IRA"), enact ed
June 18, 1934, ch. 576, 8 5, codified as 25 U.S.C. § 465 (2004).
The deed transferring the Settlenent Lands to the Bureau of Indian
Affairs ("Bl A") expressly recognized that this transfer into trust
"does not alter the applicability of state |aw conferred by the
Rhode | sl and I ndian Land Gl ains Settlenment Act." |In addition, this
court has held, wth sone exceptions, that the Settlenment Act
allows State civil and crimnal jurisdiction over the Settl enent
Lands, although the Tribe has "concurrent jurisdiction over, and
exerci se[s] governnental power wth respect to, those |ands."

Narragansett Elec. Co., 89 F.3d at 913 (quoting Rhode Island v.




Narragansett Indian Tribe, 19 F.3d 685, 689 (1st Cr. 1994)

(hol ding that the Indian Gam ng Regul atory Act, 25 U. S.C. 8§ 2701-
2721, 18 U.S.C. 88 1166-1168, applies to the Settlement Lands)).
B. The Parcel

The 31-acre Parcel that is the subject of this dispute
was part of the 3200 acres that were clainmed by the Tribe in the
1976 | awsuits, but the Parcel did not beconme part of the 1800 acres
of Settlenent Lands. Carcieri v. Norton, 290 F. Supp. 2d 167, 170

(D.R 1. 2003). The Parcel is adjacent to the Settl enent Lands, but

separated from them by a town road. Id. (citing Narragansett

| ndian Tribe of R 1. v. Narragansett Elec. Co., 89 F.3d 908, 911

(st Gr. 1996)). 1In 1991, the Parcel was purchased froma private
devel oper by the Narragansett |ndian Wetuonuck Housing Authority
(the "WHA") for the purpose of constructing a housing conplex. 1d.
The United States Departnent of Housing and U ban Devel opnent
("HUD') recognized the WHA as an Indian Housing Authority and
provided the financing for the purchase of the Parcel and
construction of approximately fifty housing units onthe site. 1d.
The HUD funds were provided pursuant to the Indian Housi ng Act of
1988, 42 U.S.C. 88 1437aa-ee, which was subsequently repeal ed by
the Native Anerican Housing Assistance and Sel f-Determ nation Act
of 1996, Pub. L. No. 104-330, 110 Stat. 4016 (codified as 25 U. S. C.

§§ 4101-4243 (2004)).



In 1992, the WHA transferred the Parcel to the Tribe with
a deed restriction that the Parcel be placed in trust with the
federal governnent for the express purpose of providing housing for
tribe nenbers. Carcieri, 290 F. Supp. 2d at 171 (citing

Nar ragansett Elec. Co., 89 F.3d at 911).

The Tribe and the WHA commenced construction of the
housi ng project without obtaining a building pernmt fromthe town
or the state's approval of the individual sewage di sposal systens

serving the project. Narragansett Elec. Co., 89 F.3d at 912. As

aresult, the State of Rhode Island and Town of Charl est own sought
injunctive relief prohibiting the Narragansetts and the WHA from
constructing the housing conplex wthout obtaining the proper

permts and approvals. Narragansett Indian Tribe v. Narragansett

Elec. Co., 878 F. Supp. 349 (D.R 1. 1995). The District Court
found the proposed housing project detrinental to coastal and
groundwat er resources, but also held that the Parcel was a
"dependent | ndian community” within the neaning of 18 U.S.C. § 1151
(b) and therefore denied injunctive relief. 1d. at 355-57. On
appeal this court held that the land for the housing project was
not a "dependent Indian comunity," because it |acked federal
ownership of the | and and | acked federal action to "set aside" the

| and. Nar r agansett Elec. Co., 89 F.3d at 914. Thus, the Parcel

coul d not be considered Indian country under 18 U S.C. 8§ 1151, and

t heref ore the housi ng project being constructed on the site was not



exenpt from state and local building and zoning restrictions.
Accordingly, this court reversed the district court and directed
the district court to enter an order granting the injunction. 1d.
at 922.
C. The Current Dispute

The I ndian Reorgani zation Act of 1934 authorizes the
Secretary of the Interior to acquire lands in trust "for the
purpose of providing land for Indians." 25 U S.C. § 465. The
Tribe initially applied to have the United States take the 31-acre
Parcel into trust in 1993. However, this application was held in

abeyance while the Narragansett Elec. Co. litigation was pending.

In 1997, after the resolution of Narragansett Elec. Co. by this

court in 1996, the Tribe submtted a second, updated applicationto
the Eastern Area Ofice of the Bl A requesting trust acquisition of
the Parcel. On March 6, 1998, the BIA inforned the Tribe of its
deci sion to approve the Tribe's application for trust acquisition
of the Parcel. Letter fromFranklin Keel, Eastern Area Director,
BIA, to Matthew Thonmas, Chief Sachem Narragansett Indian Tribe
(Mar. 6, 1998). In April 1998, the State and Town each appeal ed
the decision to the Interior Board of Indian Appeals (the "IBIA").
On June 29, 2000, the IBIA affirned the BIA's decision to take the

land into trust. Town of Charlestown v. E. Area Dir., Bureau of

I ndian Affairs, IBIA 98-88-A and 98-89-A, 35 IBIA 93 (2000).




As the district court noted, the IBIA rejected the
State's and Town's chal | enges to several determ nations made by t he
BIA in accepting the Parcel into trust.

Specifically, the board concluded that the

Settlenment Act did not prohibit the secretary

fromacquiring | ands ot her than the settl enent

lands into trust for the benefit of the

Narr agansetts. 35 I BIA 100-101. Al so, the

board rejected plaintiffs' argunent that the

Bl A, ei t her in al | t rust acqui sition

proceedings, or in view of the specific

ci rcunstances surrounding the tribe's trust

application, was required to consider the

possi bl e use of the parcel for gam ng purposes

under the Indian Gam ng Regul atory Act ("the

IGRA"), 25 U.S.C. 8§ 2701 et. seq., and to

i npose a restriction precluding such use. 35

| BI A at 101-103.

Carcieri, 290 F. Supp. 2d at 172. The IBIA further concluded that
the BIA was not required to prepare a federal consistency
determ nation for the proposed housing project as a prerequisiteto
trust acquisition of the Parcel, and therefore the BIA did not
viol ate the Coastal Zone Managenent Act, 16 U . S.C. 88 1451 et seq.
35 IBIA at 104- 105.

The State then filed an action against the Secretary
seeking reversal of the Secretary's decision and declaratory and
injunctive relief. In a detailed opinion, the district court
granted sunmary judgnent on behal f of the Secretary, uphol ding the
decision to take the Parcel into trust.

The State now appeals to this court. The State all eges

that (1) the Secretary did not have the authority under the IRAto
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acquire the land in trust for the benefit of the Narragansetts; (2)
the IRA constitutes an unlawful delegation of congressional
authority and offends the Enclave O ause, the Adm ssions C ause,
and the Tenth Amendnent of the Constitution; (3) the Rhode Island
I ndi an Land C ai ns Settl enment Act of 1978 prohibits the creation of
sovereign territory for the Narragansetts in Rhode Island; and (4)
the Secretary's acceptance of the Parcel into trust was arbitrary,
capricious, and an abuse of discretion in violation of the APA
and/ or otherw se not in accordance with the | aw
ITI. Analysis

A grant of summary judgnment is appropriate when the
evi dence before the court shows that "that there is no genuine
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of |aw Fed. R Cv. P. 56(c)."

Seaboard Surety Co. v. Geenfield Mddle Sch. Bldg. Comm, 370 F. 3d

215, 218 (1st Gr. 2004). In ruling on a notion of sunmmary
judgnent, a court nust view "the facts in the Iight nost favorable
to the non-noving party, drawing all reasonable inferences in that

party's favor." Barbour v. Dynam cs Research Corp., 63 F.3d 32, 36

(st CGr. 1995) (citation omtted). An issue is "genuine" for
purposes of summary judgnent if "the evidence is such that a
reasonable jury could return a verdict for the nonnoving party,"”

and a "material fact” is one which "m ght affect the outcone of the

suit under the governing |law." Hayes v. Douglas Dynamics, Inc., 8
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F.3d 88, 90 (1st Cir. 1993) (quoting Anderson v. Liberty Lobby,

Inc., 447 U. S. 242, 248 (1986)). The standards are the sanme where,

as here, both parties have noved for summary judgnment. Bi ent kowski

v. Northeastern Univ., 285 F.3d 138, 140 (1st Cr. 2002) (citing

Charles Alan Wight, et al., Federal Practice and Procedure § 2720,

at 335-36 (3d ed. 1998)).
W reviewthe district court's grant of summary judgnent

de novo, and we may affirm the district court's decision on any

suf ficient ground supported by the record. Rodriguez v. Snithkline

Beecham 224 F.3d 1, 5 (1st Cr. 2000).

Qur reviewof the Secretary's decision to take the Parcel
into trust is governed by 8 706(2) of the Adm nistrative Procedures
Act, which provides that the review ng court shall

hold unlawful and set aside agency action,
findi ngs, and conclusions found to be—-

(A arbitrary, capri ci ous, an abuse of
di scretion, or otherwise not in accordance
with |aw

(B) contrary to constitutional right, power,
privilege, or inmunity;

(C in excess of statutory jurisdiction,
authority, or limtations, or short of
statutory right;

(D) without observance of procedure required
by | aw;

(E) unsupported by substantial evidence in a
case subject to sections 556 and 557 of this
title or otherwi se reviewed on the record of
an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent
that the facts are subject to trial de novo by
the reviewi ng court.

In making the foregoing determ nations, the
court shall review the whole record or those
parts of it cited by a party, and due account

-12-



shall be taken of the rule of prejudicial
error.

5 U S C § 706(2).
A. The Secretary's Authority to accept the Parcel into trust

The State asserts that the Secretary |acked statutory
authority to take the Parcel into trust under the IRA 25 U S. C
8 465, because the Narragansett Indian Tribe is not entitled to the
| RA's benefits. Under the IRA, "[t]he Secretary of the Interior is
aut horized, in his discretion, to acquire . . . any interest in
lands, . . . including trust or otherwi se restricted allotnents

for the purpose of providing land for Indians.” 25 U S. C

8§ 465. The IRA defines the term"Indian" as:

all persons of Indian descent who are nenbers

of any recognized Indian tribe now under

Federal jurisdiction, and all persons who are

descendants of such nenbers who were, on

June 1, 1934, residing wthin the present

boundaries of any Indian reservation, and

shall further include all other persons of
one-half or nore |Indian bl ood .

25 U.S.C. 8§ 479 (enphasis added). The State argues that the term
"now' in 8 479 should be read as neaning "June 1934" and not
"today." Thus, the state suggests that a two-prong test nust be
met for atribe to be entitled to the benefits of § 465 of the | RA

unl ess the tribe was both (1) recognized and (2) under federa

jurisdiction in 1934, the State would have us find that the

Secretary is not allowed to take the State land into trust for the

benefit of the tribe. Since the Narragansett Tribe was neither
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federally recogni zed, nor under federal jurisdiction in June of
1934 when the | RA was enacted, the State argues that the Tribe is
not entitled to the benefits of the IRA. W disagree, and find
that the Secretary's authority under the IRA extends to the
Nar ragansett Tribe, regardless of the status of its acknow edgnent
in 1934.

The Narragansett Indian Tribe was acknow edged by the
Departnent of the Interior in 1983. In acknow edging the
Narragansett Tribe, the Departnent stated that "the Narragansett
comunity and its predecessors have existed autononously since
first contact, despite undergoing many nodifications.” Fi nal
Determ nation for Federal Acknow edgnent of Narragansett |Indian
Tri be of Rhode Island, 48 Fed. Reg. 6177, 6178 (Feb. 10, 1983).
I ndeed, the governnment's formal acknow edgnent noted that "[t]he
tribe has a docunmented history dating from1614." 1d.

W find that the Departnent of the Interior's
| ongstanding interpretation of the term"now' in the statute should

be accorded particul ar deference. See North Haven Bd. of Ed. v.

Bell, 456 U.S. 512, 522, n.12 (1982) ("In construing a statute,
this Court normally accords great deference to the interpretation,

particularly when it is |longstanding, of the agency charged with

the statute's admnistration."); NLRB v. Bell Aerospace Co., 416
U S 267, 274-75 (1974) ("a court may accord great weight to the

| ongstanding interpretation placed on a statute by an agency
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charged with its admnistration"); Red Lion Broadcasting Co. V.

ECC, 395 U. S. 367, 381 (1969) ("the construction of a statute by
those charged with its execution should be followed unless there
are conpelling indications that it is wong."). For seventy years
the Departnent of the Interior has read "now' in Section 479 as
nmeani ng "today" rather than "1934." Thus, to change this reading
of the statute here would i npact scores of trusts created for the
benefit of Indians over the last 70 years.

The State relies on two cases involving the unique
ci rcunst ances of the M ssissippi Choctaw Indians to support its

reading of the IRA United States v. John, 437 U S. 634, 650

(1978); United States v. State Tax Commin, 505 F.2d 633, 642 (5th

Cr. 1974). Nei t her of these cases sufficiently supports the
State's concl usion.

The M ssi ssippi Choctaws' tribal status was extingui shed
in 1831 by the United States Senate's ratification of the Treaty of
Danci ng Rabbit Creek. Carcieri 290 F. Supp. 2d at 180 (citing

State Tax Commin, 505 F.2d at 640-43). After that tinme, the

Choctaws did not mamintain a tribal organization or nanner of
living. Thus, in 1934, when the | RA was enacted, "the band was not
atribe as defined by the IRA" 1d. The Fifth Grcuit therefore
found that the IRA of 1934 did not include the M ssissippi
Choctaws, and that even a 1944 Proclamation by the Departnent of

Interior which "purported to recognize the tribal organization of
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t he M ssi ssi ppi Band of Choctaw I ndians," could not cure the Act's

om ssion. State Tax Conm n, 505 F.2d at 642-43.

However, just two years later, the Suprenme Court

di sagreed with the Fifth Grcuit and held in United States v. John

that the I RA of 1934 does apply to the M ssissippi Choctaws. The
Suprene Court's reasoning was as foll ows:

The Court of Appeals and the M ssissipp
Suprene Court held, and the State now argues,
that the 1944 proclamation had no effect
because the I ndian Reorgani zati on Act of 1934
was not intended to apply to the M ssissipp
Choctaws. Assunming for the nonment that
authority for the proclamation can be found
only in the 1934 Act, we find this argunent
unper suasive. The 1934 Act defined "I ndians”
not only as "all persons of |Indian descent who
are nmenbers of any recognized [in 1934] tribe
now under Federal jurisdiction,” and their
descendants who then were residing on any
I ndian reservation, but also as "all other
persons of one-half or nore Indian bl ood." 48
Stat. 988, 25 U.S.C. 8§ 479 (1976 ed.). There
is no doubt that persons of this description
lived in Mssissippi, and were recognized as
such by Congress and by the Departnent of the

Interior, at t he time t he Act was
passed. . . . The references to the
M ssi ssi ppi Choctaws in the |egislative
history of the Act . . . confirmour viewthat

the M ssissippi Choctaws were not to be
excepted from the general operation of the
1934 Act.

John, 437 U.S. at 649-50 (parenthetical in original).

Thus, as early as 1976, the Suprene Court had disagreed
with the State's proffered two-part test for IRAapplicability. In
John, the Suprene Court concluded that the I RA may be invoked for

t he benefit of groups of Indians that were not recogni zed as tri bes
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in 1934. The Court focused on the fact that, while the Choctaws
were not a federally recognized tribe in Mssissippi at the tine
the I RA was enacted, there were individual "persons of one-half or
nore I ndian blood” living in Mssissippi at the tinme, and both the
state and federal governnment recognized that the Indians were
there. 1d. at 650. This is distinctly different fromthe State's
two-part test, which would require that an Indian tri be be both (1)
recogni zed and (2) under federal jurisdiction at the tine of the
Act' s passage.

Wil e the parenthetical "[in 1934]" | ends support to the
State's assertion that "now' should be read as "in 1934," we agree
with the district court that it does not appear that the readi ng of
this particular termin the IRA was before the Suprenme Court for
consi deration, and the Court did not give further explanation for
the inclusion of the parenthetical.

Not wi t hstanding the potential support found for the
State's assertion in the Suprene Court's inclusion of "[in 1934]"
in John, we find that Congress's recent clarification of the Indian
Reor gani zati on Act rmakes cl ear that the Secretary has the authority
to extend |IRA benefits to all federally recognized tribes,
regardl ess of their acknow edgnment status on the date of the IRA's
enact nent . In 1994, Congress enacted the Federally Recognized
Indian Tribe List Act ("List Act"), Pub. L. No. 103-454, 108 Stat.

4791 (1994), which requires the Secretary of the Interior to keep
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a list of all federally recognized tribes, which "should reflect
all of the federally recognized Indian tribes in the United States
which are eligible for the special prograns and services provided
by the United States to Indians because of their status as
I ndians.™ Pub. L. No. 103-454, § 103. That statute, codified as
25 U.S.C. 8 479a, defines the term"tribe" as "any I ndi an or Al aska
Native tribe, band, nation, pueblo, village or community that the
Secretary of the Interior acknowl edges to exist as an |Indian
tribe." 25 U S.C. 8§ 479a(2). The House Report acconpanying the
List Act explains that federal recognition "establishes tribal
status for all federal purposes.™ H R Rep. No. 103-781, at 3
(1994). Earlier the sane year, Congress anended the |IRA, Pub. L.
No. 103-263, 108 Stat. 707, to clarify that:

[d] epartments or agencies of the United States

shall not pronulgate any regulation or nake

any decision or determ nation pursuant to the

Act of June 18, 1934 . . . with respect to a

federally recognized Indian tribe that

classifies, enhances, or dimnishes the

privileges and immunities available to the

Indian tribe relative to other federally

recogni zed tri bes by virtue of their status as

I ndi an tri bes.
25 U . S.C. 8 476(f), and that any such determ nation by a federal
agency that would have the effect of discrimnating anong
recogni zed tri bes, "shall have no force or effect.” 25 U.S.C. § 476
(9).

The federal acknow edgnent regul ati ons pursuant to which

the Narragansett Tribe attained federal recognition echo these
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enact nents. The regul ati ons provide that "[t] he newl y acknow edged
tribe shall be considered a historic tribe and shall be entitled to
the privileges and imunities available to other federally
recogni zed historic tribes by virtue of their governnent-to-
government relationshipwiththe United States.” 25 C.F. R 83. 12(a)
(2004) .

These statutory and regul at ory provi si ons nake cl ear that
the Secretary's IRA authority extends to the Narragansett Indian
Tribe regardless of the status of its acknow edgnent in 1934.
| ndeed, these provisions preclude the Secretary from making the
determ nati on sought by the State, that the tribe is ineligible for
the benefits of 8 465 of the | RA because it was acknow edged after
the enactnent of the IRA. Such a determ nation would dimnish the
Tribe's privileges in relation to other federally recognized
tribes, contrary to the anended IRA's plain |anguage. 25 U S.C
8§ 476(f).

B. Constitutional Challenges to 25 U.S.C. § 465

The State rai ses mul tiple chal | enges to t he
constitutionality of the IRA including a charge that the authority
granted to the Secretary to take land into trust is an
unconstitutional del egati on of congressi onal powers and t hat taking
State land into trust pursuant to the IRA dimnishes state

sovereignty in violation of the Tenth Amendnent, the Enclave
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Cl ause, and the Adm ssions Cl ause, and exceeds Congress's authority
under the I ndian Comrerce Cl ause of the Constitution.

1. The Nondelegation Doctrine

The State contends that 8 465 of the IRA is an
unconstitutional del egation of |egislative power to the Secretary
of the Interior because the only limtation it places on the
Secretary's trust-taking authority is that the trust acquisition
nmust be "for the purpose of providing land for Indians.” 25 U. S.C.
8§ 465. Thus, the State argues, Congress failed to articulate
sufficient standards to gui de the Secretary's trust determ nations.

Article I, Section I, of the Constitution provides that
"[a]ll legislative Powers herein granted shall be vested in a
Congress of the United States, which shall consist of a Senate and
House of Representatives." The Suprene Court has repeatedly said
t hat "when Congress confers deci si onmaki ng authority upon agenci es
Congress nust 'lay down by legislative act an intelligible
principle to which the person or body authorized to [act] 1is

directed to conform VWhitman v. Am_ Trucking Ass'ns, Inc., 531

U S. 457, 472 (2001) (quoting J.W Hanpton, Jr. & Co. v. United

States, 276 U. S. 394, 409 (1928)). The State contends that 8§ 465
| acks the required "intelligible principle.”

The statute provides that:

The Secretary of the Interior is authorized,

in his discretion, to acquire, t hr ough

purchase, relinquishnment, gift, exchange, or
assignnment, any interest in |ands, water
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rights, or surface rights to lands, within or
wi t hout exi sting reservations, including trust
or otherwise restricted allotnents, whether
the allottee be living or deceased, for the
pur pose of providing |land for Indians.

For the acquisition of such lands . . ., there
is authorized to be appropriated, . . . a sum
not to exceed $2,000,000 in any one fiscal
year: Provided, That no part of such funds
shall be used to acquire additional |and
outside of the exterior boundaries of Navajo
I ndi an Reservation for the Navajo Indians in
Arizona, nor in New Mexico, in the event that
| egislation to define the exterior boundaries
of the Navaj o I ndian Reservation in New Mexico
becones | aw.

fiilé to any lands or rights acquired pursuant
to this Act or the Act of July 28, 1955 (69
Stat. 392), as anended (25 U.S.C. 608 et seq.)

Shall be taken in the nane of the United
States in trust for the Indian tribe or
i ndi vi dual Indian for which the land is

acquired, and such lands or rights shall be
exenpt from State and | ocal taxation

25 U. S. C. § 465.

To support its nondel egati on doctrine argunent, the State
relies on an Eighth Grcuit decision, ultinmately vacated by the
Supreme Court, that found 8 465 to be a standardl ess del egation
with so few "boundaries,” or "intelligible principles,” that "it
woul d permt the Secretary to purchase the Enpire State Building in

trust for a tribal chieftain as a wedding present.” South Dakota

v. United States Dept. of Interior, 69 F.3d 878, 882 (8th Gr.

1995), vacated by 519 U S. 919 (1996). As the district court

not ed, the Supreme Court chose not to publish an opini on expl aini ng

the majority's reasoning for vacating the Eighth G rcuit opinion.
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Therefore the vacated decision has no precedential value and we
will not rely on it here.

The Tenth Circuit addressed the validity of Congress'
del egation of trust acquisition authority under 8 465 in United

States v. Roberts, 185 F.3d 1125 (10th Cr. 1999). In Roberts, the

Tenth Grcuit held that Congress properly delegated authority to
the Secretary of the Interior to acquire land in trust for Indians.
Id. at 1137. The Tenth Circuit found that the statute itself
provi des standards for the Secretary's exercise of discretion and
noted that it had previously acknow edged that the statute places

limts on the Secretary's discretion. See McAlpine v. United

States, 112 F.3d 1429, 1432 n.3 (10th Cr. 1997)(citing South
Dakota, 69 F.3d at 887-88 (Murphy, J. dissenting)). For exanple,
"the statute provides any |and nust be acquired for Indians as
defined in 25 US. C. 8§ 479 and funds appropriated for the
acqui sitions nmay not be used to provide |and for Navaj os outside
their reservation boundaries."” Roberts, 185 F.3d at 1137
(citations omtted). In addition, "the legislative history
identifies goals of "rehabilitating the Indian's economc life' and
"developing the initiative destroyed by . . . oppression and
paternalism' of the prior allotnment policy and indicates the
Secretary nust assure continued 'beneficial use by the Indian
occupant and his heirs.'" 1d. (Ctations omitted). W agree with

the district court's conclusion that the reasoning in Roberts is
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persuasive, and we find, for the sane reasons articulated in
Roberts, that § 465 is not an unconstitutional delegation of
| egi sl ative power. |d.

2. The Tenth Amendment and the Indian Commerce Clause

The State contends that 8 465 of the IRA offends the
Tent h Amendnment by generally encroaching on state sovereignty and
that Congress's Article | Indian Cormerce C ause aut hority does not
extend to the abrogation of state sovereignty. W agree with the
conclusion of the district court that this argunent fails.

Congress' authority toregulate Indian affairsis clearly
within the enunerated powers of the federal governnent. See U. S.
Const. art. I., 8 8, cl. 3 (conferring upon Congress the power
"[t]o regulate comrerce . . . with the Indian tribes."); see also
Morton v. Mancari, 417 U. S. 535, 551 (1974) (noting that Congress
has pl enary power "to deal with the special problens of Indians,"”
i ncluding the power to | egislate). The Tenth Anendnent reserves to
the States, or the People, those powers not del egated to the United
States by the Constitution. The Suprene Court has interpreted the
Tenth Anendnent to be a mirror of the enunerated powers enbodied in

Article 1. New York v. United States, 505 U.S. 144, 156 (1992)

("I'f a power is delegated to Congress in the Constitution, the
Tent h Amendnent expressly disclainms any reservation of that power

to the States"). Therefore, because the power to regulate Indian
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affairs is conferred on Congress, its exercise does not offend the
Tent h Amendrent .

3. The Enclave Clause

The State clainms that the Federal government may not
acquire lands to be held in trust for the benefit of an Indian
tribe unless it has secured the consent of the State pursuant to
the Enclave Cl ause of the Constitution. U S. Const. art. I, § 8,
cl. 17. The Enclave Clause provides Congress with the power to
exercise "exclusive legislative" authority "over all Places
purchased by the Consent of the Legislature of the State in which
the Sane shall be, for the Erection of Forts, Magazi nes, Arsenals,
dock- Yards, and other needful Buildings.” 1d. This was intended
to ensure that the "places on which the security of the entire
Uni on nmay depend” would not "be in any degree dependent on a

particul ar menber of it." Fort Leavenworth R R Co. v. Lowe, 114

U. S. 525, 530 (1885).

| ndi an reservations, however, are not federal enclaves,
and instead represent |land owned by the United States for public
pur poses. "Such ownership and use wi thout nore do not withdrawthe

|l ands fromthe jurisdiction of the state,” Surplus Trading Co. V.

Cook, 281 U. S. 647, 650 (1930), and State consent is therefore not
required. The Suprene Court recently confirmed that | ands held in
trust for the benefit of tribes are not subject to the exclusive

jurisdiction of the United States:
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Qur cases nmake clear that the Indians' right
to make their own | aws and be governed by them
does not exclude all state regulatory
authority on t he reservation. State
sovereignty does not end at a reservation's
border. Though tribes are often referred to as
"sovereign" entities, it was "long ago" that
“"the Court departed from Chief Justice
Marshall's view that 'the laws of [a State]
can have no force' within reservation
boundari es.

Nevada v. Hicks, 533 U S. 353, 361 (2001) (quoting Wbrcester v.

Georgia, 31 US. (6 Pet.) 515, 561 (1832)); see also Surplus

Trading Co., 281 U.S. at 651 (hol ding the Indian reservati on out as

an exanple of land owned by the United States that does not
constitute a federal enclave because the civil and crimnal |aws
still have partial application therein). Therefore, we find that
the Secretary's acquisition of the Parcel into trust does not
viol ate the Encl ave C ause.

4. The Admissions Clause

The State al so contends that the trust acquisition of the
Parcel offends the Adm ssions Cl ause of the Constitution. u. S
Const. art. 1V, 8 3, cl. 1. The Adm ssions Cl ause provides: "New
States may be admtted by the Congress into this Union; but no new
State shall be forned or erected within the Jurisdiction of any
other State; . . . or Parts of States, w thout the Consent of the
Legi slatures of the States concerned as well as of the Congress.”

Id.
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The trust acquisition, however, does not amount to the
establishment of a new state within the meani ng of the Adm ssions
Cl ause. For purposes of the Adm ssions Cl ause, "state" refers to

a body equal in power to the existing states. Coyle v. Smith, 221

U.S. 559, 566-67 (1911) (quoting U.S. Const. art. IV, 8 3, cl. 1.).
The Suprenme Court, in Coyle interpreted that "'[t]his Union' was
and is a union of States, equal in power, dignity, and authority,"
Coyle, 221 U S. at 567, and that Congress does not have the "power
to admt a new state which shall be any less a state than those
whi ch conpose the Union." 1d. at 568. Since the trust acquisition
does not confer statehood status, it does not offend the Adm ssions
Cl ause.
C. The Rhode Island Indian Claims Settlement Act

W nowturn to the State's alternative argunent that the
Rhode Island Indian Clains Settlenent Act prohibits the Secretary
from converting the Parcel into an unrestricted federal trust.?3
The State offers several argunents in support of its position.
First, the State argues that allowing the Secretary to take non-

Settlenment lands into trust for the Tribe disrupts the special

3 When the Secretary takes land into trust for the use of Indians
pursuant to the IRA of 1934, the land is held under the
superi ntendence of the Federal governnent and is ordinally exenpt
fromcertain state laws, including "(1) state or |ocal taxation

see 25 U.S.C. 8 465; (2) local zoning and regul atory requirenents,
see 25 CFR §8 1.4(a); or, (3) state crimnal and civil
jurisdiction, unless the tribe consents to such jurisdiction, see
25 U. S.C. 88 1321(a), 1322(a)." Connecticut ex rel. Blunenthal v.
US Dep't of Interior, 228 F.3d 82, 85-86 (2d G r. 2000).
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bal ance of rights and allocation of powers between the State, the
Federal governnment, and the Tribe that were negotiated by the
parties, laid out in the JMOU and then inplenented through the
Settlenment Act. Thus, the State asserts that the Settlenent Act
precludes the Tribe, and any "successor in interest" — here
meaning the Secretary -- from disrupting this allocation by
acquiring additional, non-settlenent |lands into trust and thereby
renoving themfromthe jurisdiction and | aws of the State. Second,
the State contends that 8 1707(c), as well as portions of 8§ 1705
(a)(3) and 8§ 1712(a)(3) of the Settlenent Act, elimnate the
federal governnent's ability to divest state sovereignty by
acquiring land into trust for the Tribe. Third, the State argues
that the 1976 |lawsuits settled the State's jurisdiction over the
3200 acres at issue in those suits, and thus the 31-acre Parcel,
whi ch was a part of the 3200 acres of contested | ands, may not be
accepted into trust by the Secretary. Finally, the State argues
that, notw thstandi ng whet her the Parcel nmay be taken into trust,
the Settlenent Act prohibits the Tribe and the Federal governnent
frommaking a claimthat the Tribe's | aws, rather than the cri m nal
and civil laws of the State of Rhode Island, should apply on Tri bal
| and.

The Secretary responds that the Settlenent Act does not
prohibit the Settlenment Lands from being acquired into trust, and

argues that the Act addresses the extinguishment of |Indian

-27-



aboriginal land clainms in Rhode Island w thout prohibiting future
| and transactions. W agree that the Settlenent Act does not
prohi bit the Parcel frombeing taken into trust by the Secretary,
and we do not decide the issue of whether the Settlenent Act
prohibits the land taken into trust from being renoved from the
crimnal and civil jurisdiction of the State.

The issue here is primarily one of statutory
construction. Does the Settlement Act preclude the Secretary from
taking land, in addition to the Settlenment Lands, into trust on
behal f of the Tribe? Does the Settlenment Act prohibit the
Secretary fromrenoving | ands not included in the Settl enment Lands
fromunder the aws and jurisdiction of the State of Rhode |sland?
The Supreme Court has said that "statutes are to be construed be
construed liberally in favor of the Indians wth anbiguous

provisions interpreted to their benefit." Chi ckasaw Nation v.

United States, 534 U.S. 84, 93-94 (2001).

The Rhode Island Indian Cains Settlement Act, in
provi sions pertinent to these questions -- including 25 U S. C
8 1705 (Publication of findings), 25 US. C. 8§ 1712 (Approval of
prior transfers and extingui shment of clains and aboriginal title
outside town of Charlestown), and 25 U S.C. 8§ 1707 (Purchase and
transfer of private Settlenment Lands) -- provides for the
ratification of various transfers of |and and natural resources,

extingui shnment of aboriginal title, state jurisdiction over the
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Settlenment Lands, and a limt on the duties and liabilities of the
federal governnment with respect to the settlenent. Specifically,
the Settlement Act ratified any transfer of Iland or natural
resources |ocated anywhere in the United States nade by, or on
behal f, of +the Narragansetts, their predecessors, or their
successors as congressionally approved as of the date of the
transfer. 25 U.S.C. § 1705(a)(1). The Act also provided for
ratification of any transfers of land or resources |ocated within
the town of Charlestown, id., as well as anywhere else within the
State of Rhode Island, 25 U S.C § 1712(a)(1), that were made by
any Indian, Indian nation, or Indian tribe. The Act extinguished
any Indian clainms of aboriginal title to all such property as of
the date of the transfer. 25 U S. C. 88 1705(a)(2), 1712(a)(2).
The Settl enent Act al so provided that:

by virtue of the approval of a transfer of
land or natural resources effected by this
section, or an extinguishnment of aboriginal
title effected thereby, all clains against the
United States, any State or subdivision
t hereof, or any other person or entity, by the
Indian Corporation or any other entity
presently or at any tine in the past known as
the Narragansett Tribe of Indians, or any
predecessor or successor in interest, nenber
or stockhol der thereof, or any other Indian

Indian nation, or tribe of Indians, arising
subsequent to the transfer and based upon any
interest in or right involving such land or
natural resources (including but not limted
to clains for trespass damages or clains for
use and occupancy) shall be regarded as
exti ngui shed as of the date of the transfer.
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25 U S.C §1705(a)(3). In 8§ 1712(a)(3), the Act effected the sane
extingui shnment for all clains by any other tribe of Indians based
upon any interest in, or rights involving, land or resources
transferred anywhere within Rhode Island.

1. Whether the Settlement Act precludes trust
acquisition

The State argues that 8 1705 and 8§ 1712 of the Settl enent
Act provide a conprehensive extinguishment on the ability of any
tribe, including the Narragansetts, to claim territorial
soverei gnty anywhere in the State of Rhode Island through a two-
pronged approach of first, termnating all aboriginal title
t hroughout Rhode Island, 25 U. S.C. 88 1705(a)(2), 1712(a)(2), and,
second, extinguishing any clains by any tribe, or successor in
interest, against the State based upon "any interest in or right
involving land" in Rhode Island, 25 U S. C. 88 1705(a)(3),
1712(a)(3). The State al so contends that the extingui shnent of the
ri ght of "any successor ininterest" in 8 1705(a)(3) and § 1712(a)
(3) precludes the Secretary from making the same claim on the
Tribe's behal f. These provisions, the State asserts, are the
result of the careful bal ance that was negotiated in the settl enent
of the 1976 | awsuits. Whereas the Narragansetts received an 1800-
acre land base and locus for the exercise of the its retained
sovereignty over its nmenbers and internal tribal matters, see Rhode

Island v. Narragansett Indian Tribe, 19 F.3d 685, 701 (1st Gr.

1994), the State obtained the continued application of its |aws and
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jurisdiction on the Settlenment Lands. 25 U. S.C. 8§ 1708(a) ("Except
as otherwise provided in this subchapter, the Settlenent Lands
shal | be subject tothe civil and crimnal |aws and jurisdiction of
the State of Rhode Island."). The State argues that the
Secretary's action of taking the Parcel into trust, thereby
renmoving it fromthe jurisdiction of the State's crimnal and civil
| aws, upsets this negotiated and agreed-upon balance, as
i mpl enmented by the Settlenent Act.

These sections of the Settlenent Act show that Congress
intended to enact a w de-reaching resolution of any and all
contested transfers of |and by I ndians gua | ndi ans i n Rhode | sl and.
The JMOU and Settlenent Act clearly resolve all prior contested
land transfers and related clains involving Indian tribes,
i ncl udi ng the extingui shnment of aboriginal title in Rhode Island.

It is not clear, however, that Congress intended to
precl ude the Narragansetts fromever expandi ng fromthe Settl ement
Lands if the Tribe becane federally recognized. Neither the JMOU
nor the Settlenment Act provides that | ands outside the Settl enent
Lands may not be acquired or held in trust. |In fact, the JMOU and
Settl ement Act do not nmake direct reference tothe IRA at all. The
om ssion of an explicit prohibition on trust acquisition and
federal superintendence of non-Settlenent lands is significant,
because settlenment acts resolving Indian clains in other states did

explicitly prohibit future trust acquisitions. See, e.g., 25
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U S C 1724(e) (precluding application of § 465 of the IRAin the

Mai ne Settlement Act); Connecticut ex rel. Blunenthal, 228 F.3d at

90 (finding that the absence of a provision analogous to the
prohibition of § 465 of the IRA in the Mine Settlenent Act
confirmed "that the Settlenent Act was not neant to elimnate the
Secretary's power under the IRA to take |and purchased without
settlenent funds into trust for the benefit of the Tribe").

The Settlement Act explicitly anticipated that the
Nar r agansetts m ght eventual |y be federally acknow edged, 25 U. S. C.
8§ 1707(c), and the JMOU provi ded that the Narragansett Tri be woul d
"have the same right to petition for [federal] recognition and
services as other groups.” JMOU para. 15; H R Rep. No. 95-1453,
at 27. As we noted, one of the benefits of federal recognition is
the right to apply to have land taken into trust by the federa
governnment for the benefit of the tribe, pursuant to Section 5 of
t he | RA

At the tinme the JMOU was negotiated and the Settl enent
Act was enacted, the Narragansetts had not yet been acknow edged as
a federally recognized tribe. Thus, they were ineligible at that
time to apply for the benefits of the IRA including the
acquisition of land into trust by the Secretary of the Interior for
their use. As we noted above, trust acquisition typically results
in the renoval of the land from State jurisdiction in favor of

tribal jurisdiction with federal superintendence. Therefore, the
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imediate result of 8§ 1708 was indeed that the |aws and
jurisdiction of the State would remain in force throughout the
state at the tinme of the JMOU and enactment of the Settl ement Act.
Once the tribe received federal recognition in 1983, however, it
gai ned the sane benefits as other tribes, including the right to
apply to have |and taken into trust pursuant to 8 465 of the I|IRA

2. The Secretary's duties and liabilities under the
Settlement Act

The Settl ement Act provides that "[u] pon t he di scharge of
the Secretary's duties under 88 1704-1706, and 1707 of this title,
the United States shall have no further duties or liabilities under
this subchapter with respect to the Indian Corporation or its
successor, the State Corporation, or the settlenent lands . . . ."
25 U S.C § 1707(c). The State contends that this passage
prohibits the federal governnment from divesting the State of
sovereignty over the Parcel by putting the land into trust for the
Tri be.

However, 8 1707(c) does not preclude the Secretary from
acquiring additional lands in trust for the benefit of the
Narragansetts. Again, we point out that the Narragansetts did not
obtain federal acknow edgnent of their tribal status until 1983.
Despite the fact that the JMOU and Settl ement Act both contenpl at ed
the future acknowl edgnent of the Narragansett tribe by the federal
governnment, no explicit limtation was placed on the Secretary's

authority to accept additional land into trust for the
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Narragansetts' benefit. Cf. Miine Indian Cains Settlenent Act,
25 U S C § 1724 (e) ("Except for the provisions of this
subchapter, the United States shall have no other authority to
acquire lands or natural resources in trust for the benefit of
Indians . . . in the State of Maine."). W therefore agree with
the district court that such a restriction cannot reasonably be
inferred. Carcieri, 290 F. Supp. 2d at 184.

3. Settlement of the 1976 Lawsuits

The State argues that the trust acquisition of the Parcel
i s precluded by the doctrine of res judicata because the Parcel was
anong the 3200 acres at issue in the 1976 |lawsuits that were
ultimately settled by the JMOU and i npl enentati on of the Settl enment
Act. The Parcel was part of the 1400 acres that renmained with the
def endant property owners pursuant to the settlenent. Thus, the
State contends the Tribe relinquished its clainmed interest in the
exerci se of sovereignty over the 1400 acres, including the 31-acre
Par cel .

This argunent is without nerit. As the district court
noted, "the doctrine of res judicata operates to bar the
relitigation of issues that were or could have been raised in an
earlier action between the sane parties prescinding fromthe sane

set of operative facts." 1d. at 186 (quoting In re Carval ho, 335

F.3d 45, 49 (1st Cir. 2003)) (citations omtted). Since the

federal governnent was not a party to the 1976 lawsuits or the
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JMOU, the principles of res judicata do not apply. The State
attenpts to sal vage the argunent on appeal by contending that the
United States nmintains a special relationship with the Tribe such
that they may be considered a legal unity. This argunment is
ultimately i nsufficient because the fee-to-trust acquisition of the
Parcel by the Secretary, and the consequences thereof, are
different issues than the clains of aboriginal right which were
litigated in the 1976 |awsuits and resolved by the JMOU and
Settlenment Act. Accordingly, even if there were a substanti al
identity of the parties in the 1976 and the instant litigation
there would be no identity of clains, and thus, the trust
acquisition is not barred by res judicata.

4. The Trust must preserve State laws and jurisdiction

Finally, the State argues that even if the Settl enent Act
can be read to allow the Secretary to take the Parcel into trust
for the Narragansetts, the trust nust remain subject tothe State's
civil and crimnal jurisdiction in order to conply wth the
Settlenment Act, which extinguished aboriginal title throughout
Rhode Island, 25 U S.C. 88 1705(a)(2), 1712(a)(2), as well as
Indian clains against the State based upon "any interest in or
right involving" land in Rhode Island, id. 88 1705(a)(3),
1712(a)(3). The State clains that to do otherw se woul d render the

| atter provision mere surplusage.
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This issue does not appear to have been sufficiently
rai sed before the trial court for us to now consider it preserved
on appeal. The general rule is that issues not raised in district
court cannot be raised for the first tine on appeal as a matter of

right. Fajardo Shopping Center, S.E. v. Sun Alliance Ins., 167 F.

3d 1, 6 (1st Gr. 1999). "This |imtation has been applied both to

i ssues that are wholly '"alien to the record,” United States v.

Kobrosky, 711 F.2d 449, 457 (1st G r. 1983), and to those that are
nerely mentioned in the pleadings but not seriously developed in

the record thereafter, see Violette [v. Smith & Nephew Dyonics,

Inc., 62 F.3d 8, 11 (1st Gr. 1995]." Ancel Corp. v. Int'l

Executive Sales, Inc., 170 F. 3d 32, 35 (1st GCr. 1999). This issue

was not raised in the conplaint and appears to have been presented
to the district court only in a footnote on page 7 of the
Plaintiffs' Joint Menorandumof Lawin Support of Plaintiffs' Joint
Motion for Sunmary Judgnent. The district court's conprehensive
opinion did not nmention the issue. Moreover, on appeal, the State
presents the argunment in only the nost cursory fashion, wthout
citation or devel oped anal ysis, on page 57 of their opening brief.

G ven the inadequacy of the State's presentation of this
i ssue before the district court and on appeal, we will not decide
t he question of whether the trust |ands nust remain subject to the
State's civil and crimnal jurisdiction. W leave this issue to be

deci ded anot her day, when there is a nore fully devel oped record.
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D. Whether the Secretary's acceptance of the Parcel in trust
violates the APA

In addition to the constitutional and other statutory
challenges to the Secretary's decision to take the Parcel into
trust, the State clains that the Secretary's acti on was an abuse of
di scretion under the Adm nistrative Procedures Act. Qur review of
the Secretary's decision is governed by § 706(2)(A) of the APA
whi ch provides that a court may set aside agency action only where
it finds the action "arbitrary, capricious, an abuse of discretion,
or otherwi se not in accordance with the law" 5 U S.C. § 706(2)
(A). An agency's determnation is arbitrary and capricious if the
agency lacks a rational basis for naking the determ nation or if
the decision was not based on consideration of the relevant

factors. See Motor Vehicle Mrs. Ass'n v. State Farm Mut. Ins.

Co., 463 U. S. 29, 43 (1983); Associated Fisheries of Maine, Inc. v.

Dal ey, 127 F.3d 104, 109 (1st Gr. 1997). The Court's revi ew under
8§ 706(2)(A) is highly deferential, and the Secretary's action is

presunmed to be valid. See Conservation Law Found. of New Engl and,

Inc. v. Sec'y of Interior, 864 F.2d 954, 957-58 (1st Cr. 1989).

A review ng court cannot substitute its own judgnment for that of

the agency. Citizens to Preserve Overton Park v. Vol pe, 401 U S.

402, 416 (1971); Associated Fisheries, 127 F.3d at 109. W wll

apply the sane | egal standards that governed the district court's
review, wthout affording special deference to that court's

deci si on.
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The State nakes five argunents as to why the Secretary's
deci si on was unl awf ul under § 706(2)(A), including that (1) the Bl A
relied on the Tribe's findings, rather than conducting an
i ndependent evaluation of the Tribe's application, (2) the BIA
m sapplied the factors enunmerated in 25 CF R § 151.10 for
eval uating a fee-to-trust transfer, (3) the Native Aneri can Housi ng
and Sel f Determ nation Act ("NAHASDA") cooperation agreenent wai ver
vi ol ated due process, (4) the BIAfailed to consider environnental
i npacts of the housing project planned for the Parcel, and (5) the
BIA failed to consider nonconpliance wth the Coastal Zone
Managenment Act ("CZMA') and the Indian Gam ng Regulatory Act
("IGRA"). We disagree with the State, and for essentially the sane
reasons as set forth in the district court's decision, we find that
the Secretary's decision to accept the Parcel into trust did not
vi ol ate the APA

1. Whether the BIA failed to conduct an independent
evaluation of the Tribe's trust application

The State points to substantial passages in the
Secretary's decision, which contain verbatim restatenents of
i nformati on provided by the Narragansett Tribe in support of their
1993 trust application, as evidence that the BIA failed to conduct
an independent evaluation of the Tribe's 1997 application. The
State clains that the BIA relied exclusively on the Tribe's
assertions and failed to consider other inportant facts that

occurred between 1993 and 1997. Thus, the State asserts that the
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BIA made an arbitrary and capricious decision and abused its
di scretion.

However, there is anple evidence in the administrative
record that the BIA conducted its own, independent eval uation of
the Tribe's application and that it considered the events foll ow ng
the Tribe's 1993 application. For exanple, between 1993 and 1997,
the BIArequired the Tribe to supplenent its initial Environnental
Assessnent; conducted an envi ronnmental hazard survey of the subject
31l-acre Parcel (Supp. App. 99); required confirmation of
consistency with the State’'s Coastal Resources Mnagenent Plan

(Supp. App. 102-03); was well aware of the Narragansett Electric

litigation (Supp. App. 10-12, 13-93); was apprised of, and offered
to facilitate, negotiations between the Tribe, the Town, and the
State concerning both environnmental and jurisdictional issues
attendant to the Tribe's devel opnent of the Parcel (Supp. App. 1);
and specifically requested that the Regional Solicitor address
several legal and jurisdictional issues raised by the State inits
cooments to the BIA on the Tribe's trust application
(Supp. App. 101). This shows that the BIA did not rely solely on
the findings of the Tribe and did conduct its own evaluation. W
agree with the district <court's finding that the BIAs
determ nation was the result of its own, independent eval uation of

the 1997 appli cati on.
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2. Whether the BIA properly applied the 25 C.F.R.
§ 151.10 factors

The State clains that the BIAfailed to apply the proper
criteria when it evaluated the Tribe's application for trust
acqui sition. The regul ations governing the BIA s eval uation of
applications to have land taken in trust are laid out at 25 C. F. R
§ 151. The factors to be considered for an "on-reservation”
acquisition are found in 8 151.10 and the factors for an "off-
reservation" acquisition are in 8 151.11. |In making the decision
to accept the Parcel into trust, the BIA considered the on-
reservation factors in § 151.10,“ which include:

(a) The existence of statutory authority for

the acquisition and any limtations contained

in such authority;

(b) The need of the individual Indian or the

tribe for additional I|and,

(c) The purposes for which the land will be

used;

iej .If the land to be acquired is in

unrestricted fee status, the inpact on the

State and its political subdivisions resulting

from the renmoval of the land from the tax
rolls;

* For the purpose of 25 C.F.R § 151, land is considered to be
"on-reservation" if it is "located within or contiguous to an
I ndian reservation,” and "off-reservation” where "the land is
| ocat ed outside of and noncontiguous to the tribe's reservation.”
The State chall enges the finding by the Bl A and district court that
the Parcel is adjacent to Settlenent Lands, yet recognizes that
this determnation is insignificant to the application of either
section in this case, as the sections differ only slightly.
Conpare 8§ 151.10 with § 151.11. As we have previously noted, the
Parcel is adjacent to the Settl enent Lands, but separated fromthem
by a town road. Narragansett Elec. Co., 89 F.3d at 911
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(f) Jurisdictional problens and potenti al
conflicts of land use which may arise; and
(g) If the land to be acquired is in fee
status, whether the Bureau of Indian Affairs
is equipped to discharge the additiona
responsibilities resul ting from t he
acquisition of the land in trust status.

25 CF.R § 151.10.

The State clains that the BIA failed to consider "the
need of . . . the tribe for additional land,"” 8§ 151.10(b). The
State al so questions whether the BI A sufficiently scrutinized "the
tribe' s justification of anticipated benefits fromthe acquisition”
as required by 8§ 151.11(b). The criteria required pursuant to
§ 151.11(b) are as follows:

The location of the land relative to state

boundari es, and its distance from the

boundaries of the tribe's reservation, shal

be considered as follows: as the distance

between the tribe's reservation and the |and

to be acquired increases, the Secretary shal

give greater scrutiny to the tribe's

justification of anticipated benefits fromthe

acqui sition.

25 C.F.R § 151.11(b).

As we have noted, a reviewing court will determ ne only

"whet her the [BI A s] decision was based on a consideration of the

rel evant factors and whether there has been a clear error of

judgment." See Citizens to Preserve Overton Park, 401 U.S. at 416.

The fact that the BIA found the Parcel, which is across a town road
fromthe Settlenent Lands, to be "contiguous"” to the Settlenent

Lands that are currently in trust, and thus determned that it
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shoul d consider the "on-reservation" factors enunerated in 25
CFR 8 151.10, is certainly not clear error and is within the
Secretary's discretion. It was not necessary for the BIA to
consi der the factors under 8§ 151.11, since it found § 151.10 to be
applicable for this trust determ nation. Wile the Secretary need
not consider § 151.11(b), we note that the close proximty between
the Tribe's Settlenent Lands and the Parcel would not have
required the Secretary to give the greatest scrutiny to the
"tribe's justification of anticipated benefits from the
acquisition." 25 CF R § 151.11(b). In sum the record shows
that the BIA conplied with 8§ 151.10, including evaluating the
Tribe's need for the additional [and, and we do not find that the
Secretary has nade a clear error of judgnent.

3. The NAHASDA Cooperation Agreement

At the time of the BIA s decision to acquire the Parce
into trust, HUD was precluded fromrel easi ng funds pursuant to the
Native American Housing Assistance and Self-Determ nation Act
("NAHASDA") for any tribe's housi ng devel opnent unl ess an agr eenent
for | ocal cooperation on issues such as taxes and jurisdiction had
been entered into by the tribe and the | ocal governnent where the
housi ng was located. 25 U S.C. 8§ 4111(c). |In the instant case,
the Narragansett Tribe did not obtain such an agreenent with the
Town. However, 8§ 4111(c) has now been anended to permt HUD to

wai ve the cooperation agreenment requirenent, 25 U.S.C. 8§ 4111(c),
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as anended, Pub. L. 106-569, Dec. 27, 2000, and the Tribe obtained
such a wai ver.

The State argues that this waiver was i nvalid because the
State apparently did not receive notice of the Tribe's application
for a waiver until after it was granted. On appeal, the State
contends that if the Bl A accepted the wai ver, the Bl A has inherited
the legal error and acted in an arbitrary and capricious manner.
As the district court noted, "25 U S.C. 8 4111(c) establishes a
prerequisite to HUD s award of housing grants. |t does not pertain
to the BIA s trust acquisition authority." Carcieri, 290 F. Supp.
2d at 179. The BIA is obligated to consider the appropriate
factors enunerated in 25 C F.R 8§ 151, which i ncludes a requirenent
that the Secretary consider the "need of the individual Indian or
the tribe for the additional land,” and "[t] he purposes for which
the land will be used.” 25 C.F.R 8§ 151.10(b)-(c). It is clear
fromthe record that the BI A has properly considered the Tribe's
need for additional housing as well as the fact that the funding to
purchase the Parcel was provided to the Tribe's Housing Authority
wi th the understanding that the |ands woul d be used for housing.
However, nothing in the § 151. 10 factors requires the BIAto ensure
that a |ocal cooperation agreenent is in place for an Indian

Housi ng proj ect.
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4. Environmental Considerations

The National Environnental Policy Act ("NEPA") and its
supporting regul ati ons pronul gated by the Council on Environnent al
Quality ("CEQ') direct federal agencies to consider the
envi ronnental inpacts of agency decisions. 42 U.S.C. 88 4321-
4370(e); 40 C.F.R 8 1500-1518 (2004). The State clains that the
Secretary and BIA failed to consider environnental inpacts in
reaching the decision to accept the Parcel into trust because no
Envi ronnmental |npact Statement ("EIS") was prepared. The State
al so argues that the BIA failed to conduct its own eval uati on of
the environnental inpacts and instead inproperly relied on an
envi ronnental assessnment ("EA") submitted by the Narragansett
Tribe. W disagree.

Federal agencies are required to prepare an EI'S for any
action that could significantly affect the quality of the human

environment. 42 U S.C. 8§ 4332(2)(c); 40 CF.R §8 1508.27. NEPA

provides that "to the fullest extent possible . . . (2) all
agenci es of the Federal Government shall . . . (c¢) include in every
reconmendation or report on proposals for . . . nmajor Federal

actions significantly affecting the quality of the human
environnment, a detailed statenent by the responsible official on

(i) the environnental inpact of the proposed action." 42
U S.C 8 4332(2)(c). However, in the absence of a finding that the

proposed action would significantly affect the quality of the human
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environnent, the BIA was not required to prepare an EIS. See

e.g., Londonderry Nei ghborhood Coalition v. Fed. Energy Requl atory

Commi n, 273 F.3d 416, 419 (1st Cr. 2001) (quoting Wom ng Qutdoor

Council v. U.S. Forest Serv., 165 F.3d 43, 49 (D.C. Gr. 1999)).

The CEQ has issued guidance for whether to prepare an
ElI' S, which provides that "if the agency determ nes on the basis of
t he environnental assessnent not to prepare a statenment,” then the
agency should "[p]repare a finding of no significant inpact”
pursuant to 8§ 1508.13. 40 C.F.R 8§ 1501.4(e). The applicant may
prepare the EA provided that the agency "make[s] its own eval uati on
of the environmental issues and take[s] responsibility for the
scope and content of the environnmental assessnent.” 40 C. F. R
§ 1506.5(b). Inthis case, the BIAfollowed its standard operating
procedure for externally initiated proposals by obtaining an EA
from the Tribe and considering it along wth supplenental
information the BIA requested from the Tribe and information

gat hered independently by the BIA. See Externally lInitiated

Proposal s, NEPA Handbook 4.2 B ("Wen the proposed Bureau actionis

a response to an externally initiated proposal . . . the applicant
will normally be required to prepare the EA, if one is required,
and to provide supporting information and analyses as
appropriate.)" After reviewng the EA and the requisite
suppl emental information, the BIA conpleted its environnmental

anal ysis and issued a Finding of No Significant |Inpact ("FONSI").
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The BIA's issuance of a FONSI thus satisfied its responsibilities
under NEPA. See 40 C.F.R 8§ 1501.4(e).

Separately, the State contends that the Bl A shoul d have
obt ai ned a federal consistency reviewin accordance with the Cost al
Zone Managenent Act ("CZMA') before making its trust determ nation.
16 U.S.C. 8§ 1451-1465. The CZMA requires state consultation on
federally permtted coastal devel opnent activities. Specifically,
§ 1456 of the CZMA states that:

(1) (A) Each Federal agency activity wthin or

out si de the coastal zone that affects any | and

or water wuse or natural resource of the

coastal zone shall be carried out in a manner

which is consistent to the maxi num extent

practicable with the enforceable policies of
approved State managenent prograns. A Feder al

agency activity shall be subject to this
paragraph unless it is subject to paragraph
(2) or (3).

(C© Each Federal agency carrying out an
activity subject to paragraph

(1) shall provide a consistency determ nation
to the relevant State agency . . .

(2) Any Federal agency which shall undertake
any devel opnent project in the coastal zone of
a state shall insure that the project is, to
the maxi num extent practicable, consistent
with the enforceable policies of approved
St at e managenent prograns.

16 U.S.C. §8 1456. The State asserts that the BIA's failure to take
direct action to ensure the housi ng project was consistent with the
Rhode Island Coastal Zone Managenent Program ("R CZMP') before
making its trust determnation was a violation of the CZMA. W

di sagr ee.
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The State has failed to denonstrate that a consistency
review of the Tribe's housing devel opnment was necessary at the
trust acquisition stage. The devel opnent of the Parcel is a
project that was commenced by the Tribe, in conjunction with HUD,
prior to the Tribe's application for trust acquisition. The CRMC
correctly recognized that the developnment of the Parcel was a
separate matter which required its own federal consistency
determ nation, and properly found that the Tribe's application for
trust status was consistent with the RRCZMP. 1d.; App. Tab 5 at
Ex. 11.

5. The IGRA

Finally, the State contends that the true purpose of the
Tribe's application for trust acquisition is the devel opnent of
ganbling facilities on the Parcel — rather than devel opnent of
tribal housing as the BIA found in its evaluation pursuant to 25
CF.R 8 151.10(c) -- and that the BIA's failure to consider the
| ndi an Gami ng Regulatory Act ("IGRA"), 25 U . S.C. 8§ 2710-2721, in
its deci sion was an abuse of discretion. The State argues that the
Secretary's decision to acquire the Parcel in trust should be
reversed and that further inquiry into whether the Parcel would be
used for gam ng purposes is required. W disagree.

There is no evidence that the Tribe intended to use the
Parcel for anything other than tribal housing, as determ ned by the

Bl A. “In fact, after the plaintiffs expressed concern over the
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potential for devel opnment of a gamng facility on the parcel, the
tribe reaffirmed that it intended to use the parcel for a housing
devel opnent and stated that it had 'no inmediate plans for any
further future devel opnent.’ Adm n. Rec., Vol. 11, Tab N."
Carcieri, 290 F. Supp. 2d at 178.

As support for its position, the State points to an | BI A
decision that reversed a trust acquisition decision due to the
BIA's failure to consider the inpact of a potential casino, even
t hough the applicants denied any intention of using the property

for a casino. Village of Ruidoso, New Mexico v. Al buguergue Area

Dir. Bureau of Indian Affairs, 32 IBIA 130 (1998). However, in

Village of Ruidoso, although the Tribe denied that the application

for trust acquisition was for gam ng purposes, the | Bl A determ ned
that it was clear from the planned gam ng-related uses of the
property, and the fact that the property was given to the Tribe by
a conpany that the BI A "apparently understood to have sone gam ng
connection with the Tribe," that the application was for gam ng
pur poses and that the BIA' s determ nation should have been nade
under the guidelines applicable to gaming. 32 IBIA at 136, 138.
W agree with the district court that "[a]lthough the
possibility that the parcel m ght be used for gam ng activities was
rai sed before the BIA the bureau's determnation that the parce
woul d be used to provi de housing was anply supported by the record.

In view of the deferential standard of review afforded to agency
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deci si ons under the APA, the bureau's determnation in this regard
nmust be sustained." Carcieri, 290 F. Supp. 2d at 178.
ITIT. Conclusion

For the reasons stated above, we affirm the district
court's grant of summary judgnment to the Secretary with respect to
the trust acquisition of the Parcel for the benefit of the
Narragansett Indian Tribe. However, this judgnent should not be
read to make any determ nation regarding the applicability of the
State's civil and crimnal |laws and jurisdiction on the new trust
| and.

Affirmed.
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